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STATEMENT OF THE CASE AND FAC TS 

On March 29, 1990 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  T w e n t i e t h  

J u d i c i a l  C i r c u i t  i n  and f o r  Collier: C o u n t y r  F l o r i d a ,  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  t h e  A p p e l l a n t ,  FRED JAMES, w i t h  d e l i v e r y  of a 

c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  of s e c t i o n  893 - 1 3 ,  F l o r i d a  

S t a t u t e s  (1987) I a l l e g e d l y  o c c u r r i n g  on March 9 ,  1990.  On J u n e  1 2 ,  

1990, M r .  James e n t e r e d  a p l ea  of n o  c o n t e s t  w i t h  t h e  u n d e r s t a n d i n g  

t h a t  t h e  S t a t e  was s e e k i n g  t o  have  him h a b i t u a l i z e d .  Mr. James 

pled t o  a cap of 1 0  y e a r s  as  a h a b i t u a l  o f f e n d e r .  On J u l y  1 6 ,  

1 9 9 0 ,  Mr. James was s e n t e n c e d  as a h a b i t u a l  o f f e n d e r  t o  1 0  y e a r s  of 

impr i sonmen t  w i t h  c r e d i t  f o r  1 2 9  days s e r v e d .  The g u i d e l i n e s  i n  

t h i s  case would have  c a l l e d  f o r  2 1 /2  t o  3 1 / 2  years of p r i s o n .  

Mr. James t i m e l y  f i l e d  h i s  Notice of  Appeal on  Augus t  8,  1990. 

On appeal M r .  James a t t a c k e d  h i s  h a b i t u a l  o f f e n d e r  

s e n t e n c e .  On October 11, 1991 ,  t h e  Second D i s t r i c t  C o u r t  o f  Appeal 

i s s u e d  a n  o p i n i o n  f i n d i n g  t h e  h a b i t u a l  o f f e n d e r  s e n t e n c e  i l l e g a l  

because t h e r e  was n o  e v i d e n c e  o f  two p r e d i c a t e  f e l o n i e s  n e c e s s a r y  

f o r  t h e  h a b i t u a l  o f f e n d e r  s t a t u s .  The C o u r t  s e n t  t h e  case back t o  

t h e  t r i a l  c o u r t ,  g i v i n g  the Sta te  t h e  o p p o r t u n i t y  t o  p r e s e n t  

e v i d e n c e  of  t h e  r e q u i s i t e  t w o  p r e d i c a t e  f e l o n i e s  s h o u l d  t h e y  e x i s t .  

M r .  James was r e s e n t e n c e d  on December 2 3 ,  1991.  A t  t h a t  

h e a r i n g  t h e  S t a t e  p r e s e n t e d  e v i d e n c e  of two predicate f e l o n i e s ,  and 

t h e  t r i a l  c o u r t  r e s e n t e n c e d  Mr. James t o  1 0  y e a r s  p r i s o n  as a n  

h a b i t u a l  w i t h  c r e d i t  f o r  1 2 9  d a y s  s e r v e d .  

Again ,  M r .  James t i m e l y  appealed h i s  h a b i t u a l  o f f e n d e r  

s e n t e n c e :  b u t  t h i s  t i m e  i t  was on t h e  b a s i s  t h a t  one  of t h e  two 
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priors was an o u t - o f - s t a t e  c o n v i c t i o n  t h a t  c o u l d  not be used  i n  h i s  

case. Because  t h e  amendment t o  t h e  s t a t u t e  allowing t h e  u s e  of 

o u t - o f - s t a t e  c o n v i c t i o n s  was u n c o n s t i t u t i o n a l  a t  t h e  time Mr. James 

commit ted  t h e  crime s u b  jydice, it c o u l d  n o t  be used  to h a b i t u a l i z e  

him. The Second D i s t r i c t  C o u r t  of Appeal rejected t h i s  a rgumen t  

and c i t ed  t o  i t s  r e c e n t  o p i n i o n  i n  m t e  V .  S h e w a r d ,  17 F.L.W. 

D1960 (Fla. 2d DCA Aug. 21, 1992) . 
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SUMMARY OF THE A R G U M a  

Because  t h e  Second D i s t r i c t  Court of Appeal's o p i n i o n  i n  

this case c o n f l i c t s  w i t h  the o p i n i o n  set f o r t h  by t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal on t h e  same e x a c t  i s s u e ,  the o p i n i o n  

declares v a l i d  a state statute, and t h i s  i s s u e  is presently p e n d i n g  

i n  t h i s  Court, t h i s  Court s h o u l d  accept j u r i s d i c t i o n  o v e r  t h i s  

case. 
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION I N  STATE V *  
JAMES, CASE NO. 92-0043 (FLA. 2D DCA 
DEC. 9 ,  1992), I S  I N  CONFLICT WITH 
ANOTHER DISTRICT COURT OF APPEAL AS 
TO THE CONSTITUTIONALITY OF THE 
AMENDMENTS TO THE HABITUAL OFFENDER 
STATUTE? 

The i s s u e  of c o n f l i c t  is present  i n  t h i s  case. T h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal i n  J a n s o n  v .  State, 589  S0.2d 1 3 7 0  ( F l a .  

1st DCA 1 9 9 1 )  I h a s  d e c l a r e d  t h e  amendments to t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  u n c o n s t i t u t i o n a l  and t h e  Second D i s t r i c t  Court of Appeal i n  

t h e  , 17 F.L.W. D1960 (F la .  2d DCA Aug. 2 1 ,  1992)  , 
o p i n i o n  h a s  d e c l a r e d  t h e  same amendments c o n s t i t u t i o n a l .  A l though  

t h e  Second Dis t r ic t  Court of Appeal d i d  n o t  use t h e  magic  word of 

" c e r t i f y i n g "  d i r e c t  c o n f l i c t  (which  would have  d o n e  away w i t h  t h e  

n e c e s s i t y  of a j u r i s d i c t i o n a l  brief) it d i d  " r e c o g n i z e "  t h e i r  

c o n f l i c t  w i t h  J o h n s o n .  I n  d e c i d i n g  M r .  James' caser  t h e  Second 

D i s t r i c t  C o u r t  of Appeal merely r e f e r r e d  t o  as i t s  reason 

f o r  a f f i r m i n g  t h e  case.  Thus,  c o n f l i c t  d o e s  e x i s t  s ince  i t  e x i s t  

w i t h  Shemar d ;  and t h i s  Court h a s  j u r i s d i c t i o n  t o  take t h i s  case 

u n d e r  F l o r i d a  Rule of Appellate P r o c e d u r e  9.030(2) ( A )  (iv). 

Because t h e  Second D i s t r i c t  C o u r t  o f  Appeal 's  o p i n i o n  

also d e c l a r e s  v a l i d  a s t a t e  s t a t u t e ,  t h i s  C o u r t  also can  accept 

j u r i s d i c t i o n  of t h i s  case based on F l o r i d a  R u l e  of Appel la te  

P r o c e d u r e  9.030(2) (A)  (i). 
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L a s t  b u t  n o t  l e a s t ,  because -son is p r e s e n t l y  p e n d i n g  

b e f o r e  this C o u r t  on t h e  i s s u e  of t h e  c o n s t i t u t i o n a l i t y  of the 

amendments t o  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  and b e c a u s e  S,bem& is 

p r e s e n t l y  pend ing  i n  t h i s  C o u r t  on t h e  i s s u e  of j u r i s d i c t i o n  (Case 

N o .  8 0 , 4 1 8 )  t h i s  Court s h o u l d  accept M r .  James' case. S e e  J a l U  

V. State I 4 0 5  So.2d 418 (Fla. 1981). 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a rgumen t ,  and 

a u t h o r i t i e s ,  P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h a t  c o n f l i c t  does e x i s t  

w i t h  t h e  i n s t a n t  d e c i s i o n  and t h e  F i r s t  D i s t r i c t  C o u r t  of Appeal s o  

as t o  invoke  d i s c r e t i o n a r y  r e v i e w .  P e t i t i o n e r  has  a l s o  d e m o n s t r a t -  

ed t h a t  t h i s  C o u r t  c a n  accept j u r i s d i c t i o n  d u e  t o  t h e  f a c t  t h a t  t h e  

i n s t a n t  o p i n i o n  dec la res  v a l i d  a s t a t e  s t a t u t e  and t h a t  t h e  i s s u e  

raised by t h e  i n s t a n t  o p i n i o n  is already p e n d i n g  before t h i s  C o u r t .  
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETERMINED. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 
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FRED JAMES, 

Appellant, 

V .  

STATE OF FLORIDA, 

Appellee. 

Opinion filed December 9, 1992. 

Appeal from the  Circuit 
Court f o r  Collier County; 
Charles T. Carlton, Judge. 

James Marion Moorman, 
Public Defender, and 
Deborah K .  Brueckheimer, 
Assistant Public Defender, 
Bartow, for Appellant. 

Robert A. Butterworth, 
Attorney General, Tallahassee, 
and Anne Y. Swing, 
Assistant Attorney General, 
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CASE NO. 92-00043 

PER CURIAM. 

Affirmed. - See State v. Sheppard, 17 F.L.W. D1960 

(Fla. 2d DCA Aug. 21, 1992). 

RYDER, A.C.J., HALL and BLUE, JJ., Concur. 
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