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STATWENT OF THE CASE AND FACTS 

The Plaintiffs/Respondents (hereinafter referred to simply as 

the llPlaintiffsll) adopt the Statement of the Case And Facts 

submitted by the DefendantlPetitioner, Nationwide Mutual Fire 

Insurance Company (IlNationwideIl) with the following clarifications 

and additions: 

In its answer to the Complaint, Nationwide admitted that its 

(R.7) uninsured motorist coverage applies to resident-relatives. 

A. THE POLICY 

At the beginning of its Century I1 Auto Policy, Nationwide 

makes the following statement (R. 28) : 

Now - auto insurance protection you can count on in a 
policy you can understand 

You now have a different kind of insurance 
policy. One that's readable, understandable, 
straight-forward. We believe you have 
purchased the best in auto insurance 
protection - backed by the best in 
policyholder service. We intend to keep it 
that way. 

The llcoveragell section of the uninsured motorist portion of the 

policy provides the following description of the scope of the 

coverage and the insureds under this coverage ( R .  46): 

COVERAGE 

Under this coverage, we will pay bodily injury damages 
that you or your legal representative are legally 
entitled to recover from the Owner or driver of an 
uninsured motor vehicle. Damages must result from an 
accident arising out of the ownership, maintenance, or 
use of the uninsured vehicle. Bodily injury means bodily 
injury, sickness, disease, or death. Relatives living 
in your household also have this protection. 

In addition to the definitions quoted by Nationwide, the policy 



also contains the following definition ( R .  29): 

DEFINITIONS 

3 .  the words 'ITHE INSUREDww, IVAN INSURED", and ANY 
INSUREDMM mean or refers to the persons and organizations 
specifically indicated as entitled to protection under 
the coverage being described. 

In its initial brief, Nationwide raised a question as to whether 

or not this policy was issued pursuant to the Financial 

Responsibility Law (P. 18, fn. 6). Although the Respondents do not 

believe this is particularly relevant, nevertheless, the face sheet 

on Nationwide's policy contains the following language (R. 2 7 ) :  

"Your policy complies with the motorist responsibility 
laws of your state only for vehicles for which Property 
Damage and Bodily Injury Liability coverages are 
provided. 

Of course, the Plaintiffs' policy did contain property damage and 

bodily injury liability coverages. 

- B. DISPOSITION 

The Plaintiffs disagree with the editorializing contained 

within Nationwide's summary of the Fifth District Court of Appeal's 

decision. Specifically, the Fifth District based its holding on 

its conclusion that the facts in this case were indistinguishable 

from those found i n  Mullis v. State Farm Mutual Auto. Ins. CO., 252 

So.2d 229 (Fla. 1971). The Fifth District found that this court, 

in Valiant Ins. C o .  v. Webster, 567 So.2d 408 ( F l a .  19901, did not 

overrule Mullis. Therefore, the Fifth District followed the 

precedent of Mullis in holding that Nationwide's exclusion to 

uninsured motorist coverage was invalid. The Fifth District a l so  



noted that Nationwide could not  rely upon the  restrictions to 

coverage now allowed in m. Stat. § 6 2 7 . 7 2 7 ( 9 ) ,  since Nationwide, 

admittedly did not comply with the requirements of that subsection. 



ISSUE ON APPEAL 

WHETHER AN AUTOMOBILE INSURANCE POLICY ISSUED 
PURSUANT TO &A. %A. §627.727(1) MAY 
PERMISSIBLY EXCLUDE UNINSURED MOTORIST 

HE IS INJURED WHILE OCCUPYING A MOTOR VEHICLE 
OWNED BY HIM BUT NOT INSURED UNDER THE POLICY. 

COVERAGE TO A CLASS-ONE INSURED MERELY BECAUSE 



SIMMARY OF THE A R G W N T  

Once again, the Plaintiffs would agree with Nationwide that 

the issue involved in this case is not complicaLed. It involves 

the most basic application of the recognized llpolestarll case of 

Mullis v. State Farm Mutual Automobile Ins. Co., 252 So.2d 229 

(Fla. 1971), which held invalid the same exclusion Nationwide is 

relying upon in this case. 

Nationwide, in its initial brief (and, in fact, throughout 

this litigation), has been unable to point to any material fact 

which would distinguish this case from the facts which existed in 

Mullis. Under the material policy provisions, both Mr. Mullis and 

Mr. Phillips were Class-One insured under the policies in question. 

Both Mr. Mullis and Mr. Phillips were injured while riding 

motorcycles which were not covered vehicles under the policies in 

question. State Farm's exclusion to uninsured motorist coverage 

was the same exclusion that Nationwide is relying upon to deny 

coverage in this case. Nationwide cannot point to any material 

fact differences in these cases because there simply are none. 

This court has recently reaffirmed the Mullis holding that 

Class-One insureds are the named insured and resident relatives of 

the named insured and that such insureds are covered "regardless 

of their location when they are injured by an uninsured motorist.'! 

Florida Farm Bureau Cas. C o .  v. Hurtado, 587 So.2d 1314, 1318-1319 

(Fla. 1991). Thus, it is obvious that this court's decision in 

Valiant Ins. Co. v. Webster, 567 So.2d 408 (Fla. 1990) did not 



overrule or modify the holding in Mullis. Nationwide wisely agrees 

with this position (see initial brief at pages 13-16, 27)  and 

furthermore, it does not advocate that the holding in Mullis should 

be modified. 

Since the material facts in this case are indistinguishable 

from Mullis and it is agreed that: Mullis is still controlling law, 

there is no reason why the outcome of this case should be any 

different from that which occurred in Mullis. That is, that the 

same exclusion to uninsured motorist coverage should be invalid, 

thereby allowing the Plaintiffs access to their coverage which they 

purchased from Nationwide. 

Due to the clear controlling precedent of Mullis, the district 

court opinions applying the Mullis rule are not particularly 

relevant. However, those cases add additional support to the 

Plaintiffs' position, since they have invalidated Itowned auto" 

exclusions to uninsured motorist coverage where the claimant was 

generally insured under the pol icy .  It is clear that Mr. Phillips, 

having the same status as the named insured, is generally insured 

under Nationwide's policy. 

Nationwide cannot rely upon m. Stat. §627.727(9) since it 
did not comply with the requirements of obtaining an informed 

acknowledgement signed by the insured and charging a lesser 

premium. 

The cogent decision of the Fifth District should be affirmed. 



A R G W N T  

AN AUTOMOBTLE INSURANCE POLICY 
ISSUED PURSUANT TO m. STAT. 
5627.727 (1) MAY NOT EXCLUDE 
UNINSURED MOTORIST COVERAGE TO A 

IS INJURED WHILE OCCUPYING A MOTOR 
VEHICLE OWNED BY HIM BUT NOT INSURED 
THE POLICY. 

CLASS-ONE INSURED MERELY BECAUSE HE 

AS stated by Nationwide, this case is not complicated. As 

recognized by the Court below, the decision in this case simply 

involves the direct application of this court s llpolestarlt holding 

in Mullis v. State Farm Mutual Automobile Ins. Co., 252 So.2d 229 

(Fla. 1971). As will be shown, the facts in Mullis are 

indistinguishable from the facts in this case. Mullis has not 

been overruled or receded from by this court. Therefore, in 

accordance with the most basic tenant of common law, the doctrine 

of stare decisis, Nationwide's exclusion must be held invalid. 

As correctly summarized by Nationwide, in Mullis, Richard 

Mullis, a resident relative of State Farm's named insured, was 

injured by the negligence of an uninsured motorist while operating 

a motorcycle which was owned by his mother and not insured under 

State Farm's policy. Likewise, Mr. Phillips, the spouse of 

Nationwide's named insured, was injured by the negligence of a 

uninsured motorist while operating a motorcycle which was owned by 

him and not insured under Nationwidels policy. 

As the underlying facts of these accidents do not differ, the 

material portions of the insurance policies also do not differ. 

7 
_I 



The only language in State Farm's policy examined by the court in 

Mullis were the uninsured motorist provisions. The court 

summarized the material portions of State Farm's policies by 

stating: 

"TO summarize, the policies provide for 
uninsured motorist family protection for the 
members of the Mullis family household, 
subject to the exclusion that this coverage is 
not applicable if the bodily injury caused by 
the negligence of an uninsured motorist occurs 
while the injured member of the family is 
occupying another motor vehicle owned by 
Shelby Mullis or an insured member of his 
household that is not covered by said 
automobile liability policies issued to Shelby 
Mullis. Id. at P. 231, 232. 

Nationwide's uninsured motorist coverage applies to precisely the 

same extent. As noted in the Plaintiffs' Statement of the Case and 

Facts, Nationwide agreed to pay bodily injury damages that llyou" 

or "relatives living in your household" are legally entitled to 

The term llyoull and llyourll as used in Nationwide's policy include 

the policyholder (in this case, Mrs. Phillips) as well as the 

spouse of the policyholder while residing in the same household. 

(R. 29). Therefore, since he is included within the definition of 

IIYou,~' Mr. Phillips is extended coverage to the same extent as his 

wife, who was the policyholder or named insured under the policy. 

Furthermore, Nationwide's definition section makes it clear that 

Mr. Phillips would be considered "an insured" since he is 

"specifically indicated as entitled to protection under the 

coverage being described." ( R .  29). Furthermore, as in the State 

Farm policy, Nationwide's policy recognizes two classes of 



insureds. The first class (or Class-One) being llyouII and 

"relatives living in your household'' and the second class (or 

I1Class-Twott) being those who are covered only if in the insured 

auto or certain other specifically described motor vehicles. Mr. 

Phillips clearly falls within the Class-One category, both because 

he fits within the definition of I I ~ o u ~ ~  as well as being a resident- 

relative of the named insured. 

It is equally clear that the exclusion invalidated in Mullis 

is the same exclusion being asserted by Nationwide in this case. 

Both exclusions attempt to make uninsured motorist coverage 

unavailable to a Class-One insured if the bodily injury cause by 

negligence of a uninsured motorist occurs while the injured member 

of the family is occupying another vehicle owned by a member of the 

household that is not covered under the policy. 

It is vitally important to note that the court i n  Mullis did 

not even consider the liability portions of State Farm's insurance 

policy. In fact, Mr. Mullis had specifically pled in his Complaint 

that the motorcycle he was operating at the time of his accident 

was not covered by State Farm's insurance policy. Id. at 231. 
There is not one word in the Mullis opinion which could lead to a 

conclusion that State Farm's liability coverage would have been 

applicable to Mr. Mullis' accident had he been at fault. 

There is no reason to reanalyze the interplay between the 

Uninsured Motorist Statute and the Financial Responsibility Law as 

undertaken by Nationwide. The Mullis opinion already determined, 

to the extent necessary, the relationship between these two 



statutes. The court clearly, and unequivocally determined that 

those required to be covered for Iluninsured motorist coverage or 

family protection1' regardless of their location when injured by an 

uninsured motorist are the named insured, his spouse and resident- 

relatives of either. Mullis, Id. at 232 and 233. The court 

repeated this holding in the portion of the opinion quoted by 

Nationwide on page 15 of its brief. In that summary, the court 

distinctly held that the uninsured motorist statute requires 

coverage for the named insured and resident relatives and that no 

policy exclusions contrary to this statute of any of the Itclass of 

family insuredsll are permissible. As if this wasn't clear enough, 

the court recapitulated its holding by stating that the statute 

requires coverage of two classes of insureds. The first class 

including the named insured, his wife, and members of their family 

as long as they are residents of their household. The second class 

being others who are covered only while they are occupants of one 

of the insured automobiles. The court then went on to state as 

follows: 

Richard Lamar Mullis is a member of the first 
class; as such, he is covered by uninsured 
motorist liability protection issued pursuant 
to §627.0851 [now 627.7271 whenever or 
wherever (emphasis supplied in original) 
bodily injury is inflicted upon him by the 
negligence of an uninsured motorist. He would 
be covered thereby whenever he is injured 
while walking, or while riding in motor 
vehicles, or in public conveyances, including 
uninsured motor vehicles (including Honda 
motorcycles) owned by a member of the first 
class of insureds. Neither can an insured 
family member be excluded from such protection 
because of age, sex, or color of hair. Any 
other conclusion would be inconsistent with 



the intention of i3627.0851 [now 627.7271. It 
was enacted to provide relief to innocent 
persons who are injured through the negligence 
of an uninsured motorist; it is not be 
"whittled away" by exclusions and exceptions. 
- Id. at 238. 

Wisely, Nationwide does not argue that this holding has been, 

or even should be, overruled. (Initial brief at pages 13-16, 27) 

Even this courtls opinion in Valiant Ins. Co. v. Webster, 567 So.2d 

408 ( F l a .  1990), upon which Nationwide puts so much reliance, 

recognized Mullis as the I1polestar1l in determining the extent: to 

which the state requires uninsured motorist coverage to be 

provided. Furthermore, after Valiant and less than two years ago, 

this court, in its opinion in Florida Farm Bureau Cas. C o .  v. 

Hurtado, 587 So.2d 1314 (Fla. 1991), quoted extensively, and 

favorably, from Mullis. That opinion re-emphasized the Mullis 

holding by stating: 

"Subsequent cases recognized and applied the 
Mullis class distinction: class one 
consisting of the named insured and resident 
family members; and class two consisting of 
those who are insured only because they are 
drivers or passengers in an insured vehicle 
with the consent of the named insured. See, 
e.q. I Florida Ins. Guar. Assln v. Johnson, 392 
So.2d 1348 (Fla. 5th DCA 1980); Hunt v. State 
Farm Mut. Ins. Co., 349 So.3d 642 (Fla. 1st 
DCA 1977); Travelers Ins. Co. v. Pac, 337 
So.2d (Fla. 2d DCA 1976), cert. denied, 351 
So.2d 407 (Fla. 1977). 

The court then went on to reaffirm the Mullis directive that 

IIClass-One insureds are covered regardless of their location when 

they are injured by an uninsured motorist." - Id. at pages 1318- 

1319. 



Therefore, as clearly held by this court in Mullis and 

Hurtado, Class-One insureds consist of the named insured and 

resident family members. Despite this overwhelming precedent, and 

the language in its own policy, Nationwide appears to argue that 

Mr. Phillips was not a Class-One insured because of the vehicle he 

was occupying at the time of the accident. Of course, it makes no 

sense to say that a Class-One insured will be covered regardless 

of his location when injured by an uninsured motorist and then to 

say that someone is not a Class-One insured because of their 

location at the time of the accident. It also must be remembered 

that Nationwide's argument would exclude coverage to Mrs. Phillips, 

its named insured, under these same circumstances. Therefore, 

under its argument, it simply has no Class-One insureds under this 

policy. This is clearly contrary to the Uninsured Motorist Statute 

and more than twenty years of uninsured motorist coverage law in 

this state. 

Nationwide's position that this court's opinion in Valiant 

somehow supports this illogical concept, is totally misplaced. The 

holding of the Valiant case is that, in the context of a wrongful 

death claim, a survivor could not recover from his uninsured 

motorist carrier where the decedent clearly was not an insured 

under the policy. The one sentence in that opinion relied upon by 

Nationwide was not the holdinq of the Valiant majority and, in 

fact, was not even crucial to its reasoning that a survivor cannot 

recover under an uninsured motorist policy where the decedent (had 

he survived) could not have recovered. Contrary to Nationwide's 



position, the Court below did not rely upon the dissenting opinions 

in Valiant, but simply recognized that the holding of Lhe majority 

in Valiant had no application to this case which is so clearly 

controlled by the holding of Mullis. However, the dissent in 

Valiant correctly observed that there is no authority for the 

statement that "if the liability provisions do not apply to a given 

accident, the uninsured motorist provisions of that policy would 

also not apply.!! Valiant, at 412 fn. 3. It is interesting that 

in the Valiant opinion,  as in Mullis, the liability portions of the 

policy were not addressed. 

Nationwide's argument that its uninsured motorist coverage 

only applies to particular vehicles, simply has no support from the 

decisions of this court. For instance, in Coleman v. Florida 

Insurance Guaranty Assln, Inc., 517 So.2d 686, 689 (Fla. 1988) , 

this court, in a unanimous opinion, stated unequivocally: 

IIUninsured motorist protection does not inure 
to a particular motor vehicle, but instead 
protects the named insured or insured members 
of his family against bodily injury inflicted 
by the negligence of any uninsured motorist 
under whatever conditions, locations, or 
circumstances any of such insureds happen to 
be in at the time. See, Mullis v. State FArm 
Mutual Auto Insurance Co., 252 So.2d 299 (Fla. 
1971) ; Tucker v. Government EmDlovees 
Insurance Co., 288 So.2d 238, 242 ( F l a .  1973). 
Thus, the insured may be a pedestrian at the 
time of such injury, riding in motor vehicles 
of others or in public conveyances or 
occupying motor vehicles owned by but which 
are not !!insured automobiles1! of the named 
insured. Mullis, 252 So.2d at 233. It is 
this aspect of uninsured motorist coverage 
which gives rise to aggregation or Ilstackingll 
of uninsured motorist converges. The owner of 
several vehicles, by paying a single premium 
for coverage applicable to only one of them, 

. - ... . 
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secures coverage for himself and his family 
while occupying the uninsured vehicles as well 
as the insured vehicle." (emphasis supplied) 

See also, Heinz v. Wausau Underwriters Ins. C o . ,  408 So.2d 772 

( F l a .  2DCA 1982) and Travelers Ins. C o .  v. Spencer, 397 So.2d 358  

( F l a .  lDCA 1981) (Uninsured motorist coverage is personal to an 

insured and differs from liability coverage in that it does not 

attach to a specific vehicle.) 

Nationwide's argument that at the 1984 amendment to the 

Uninsured Motorist Statute supports its analysis is also misplaced. 

(See, initial brief at Pages 33-34). The language quoted by 

Nationwide only defines, more specifically, the types of motor 

vehicle liability policies to which the Statute applies. The 

Legislature merely clarified that the statute does not mandate 

uninsured motor coverage to a general liability policy. It plainly 

did not limit the extent of coverage required to be provided to an 

insured under a policy issued on a specifically identified motor 

vehicle, such as Nationwide's policy in this case. Although the 

statute is not ambiguous on this point, any possible doubt can be 

resolved by reference to the House Staff Summary and Analysis, 

which is appended to this brief. This report states on page 3: 

"The Bill limits the applicability of the 
uninsured motorist requirements to liability 
policies covering specifically insured or 
identified motor vehicles. This would exempt 
from the statutes' requirements comprehensive 
general liability policies or special multi- 
peril policies which provide coverage for many 
types of liability of an insured (usually a 
business) but which do not specifically 
identify vehicles that are covered." 

Certainly, this amendment did not, as Nationwide appears to argue, 

- 14 
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overrule the existing law that Class-One insureds are covered 

"whenever or wherever" they are injured by an uninsured motorist. 

This case is so clearly controlled by this court's 

longstanding holding i n  Mullis that the intervening district court 

opinions are not particularly relevant. Nevertheless, the holdings 

of these cases actually support the Plaintiffs' position that: 

Nationwide's '!owned auto" exclusion is invalid. For instance, 

Welkerv. Worldwide Underwriters Ins. C o . ,  601 So.2d 572 (Fla. 4DCA 

1992); Carbonell v. Auto Insurance Comm3anv of Hartford, 562 So.2d 

437 (Fla. 3DCA 1990); Lewis v. Cincinnati Ins. Co., 503 So.2d 908 

( F l a .  5DCA), rev. den., 511 So.2d 297 (Fla. 1987); and Incardona 

v. Auto-Owners Ins. Co., 494 So.2d 513 (Fla. 2DCA 1986) , rev. den., 

503 So.2d 326 (Fla. 1987); Auto-Owners Ins. Co. v. Oueen, 468 So.2d 

498 (Fla. 5DCA 1985); Auto-Owners Ins. C o .  v. Bennett, 466 So.2d 

242 (Fla. 2DCA 1984), all found that the type of exclusion asserted 

by Nationwide in this case was unenforceable. Specifically, the 

policy in Incardona had the precise general liability coverage 

found in Nationwide's policy. Incardona at 514. Each of these 

cases, explicitly or implicitly, recognized the resident relative 

only had to be senerally covered under the policy in order for the 

Itowned autov1 exclusion to be unenforceable. 

The intervening district court cases which have denied 

uninsured motorist coverage under a similar exclusion, have done 

so only after finding that the resident relative was not "an 

insured" under the particular policies in question. - I  See 

Progressive American Ins. Co. v. Hunter, 603 So.2d 1301 (Fla.4DCA 

- 1 5  
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1992); Government EmDloyees Insurance ComDany v. Wright, 543 So.2d 

1320 (Fla. 4DCA), rev. den., 551 So.2d 464 (Fla. 1989); Bolin v. 

Massachusetts Bay Ins. Co., 518 So.2d 393 (Fla. 2DCA 1987); France 

v. Libertv Mutual Ins. Co., 380 So.2d 1155 (Fla. 3DCA 1980) and 

Dairyland Ins. Co. v. Kirz, 495 So.2d 892 (Fla. 1DCA 1986). Of 

course, Nationwide cannot rely upon these decisions since its 

policy language is materially different from the  policies 

considered in these cases. Mr. Phillips is "an insured" under the 

basic liability portions of the policy, as well as the uninsured 

motorist coverage. Under Nationwide's policy, Mr. Phillips is 

covered for liability coverage not  only in the vehicle described 

in the declarations, but also certain other motor vehicles. ( R .  

32). Once again, Mr. Phillips has the same status as Lhe named 

insured or policyholder under both the liability and uninsured 

motorist portions of Nationwide's policy. Without question, 

uninsured motorist coverage cannot be denied to a named insured (or 

to someone in the same status of a named insured) even if the 

policy would have afforded no liability coverage had he been the 

negligent party. State Farm F i r e  and Cas. Co. v. Polqar, 551 So.2d 

549 (Fla. 4DCA 1989). The Nationwide policy also differs from the 

policy in Progressive American Ins. Co. v. Hunter, supra, in that 

Nationwide's policy contains no language tying the uninsured 

motorist coverage to its exclusions in its liability coverage. 

Even though these latter district court opinions do not affect 

the outcome of this case, nevertheless their rationale should not 

be adopted by this cour t  as they allow artful drafting of insurance 
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policies to prevail over the statutorily mandated uninsured 

motorist coverage and the very clear holding of Mullis. See, Welker 

v. Worldwide Underwriters Ins. C o . ,  supra, at P. 573. As noted 

above, Mullis and Hurtado specifically found that Class-One 

insureds include the named insured, the spouse of the named insured 

and resident relatives. These decisions also recognize that any 

exclusion to UM coverage to a Class-One insured is invalid as a 

violation of public policy. To allow insurance carriers to place 

these types of exclusions within their definition sections would 

clearly be to honor form over substance. The basic difficulty is 

that, while uninsured motorist cover is statutorily mandated, 

standard bodily injury liability coverage is not. Therefore, while 

insurers are (and should be) free to place all manner of exclusions 

in their liability coverage, the uninsured motorist staLute and the 

longstanding rule in Mullis prevent them from doing so in regards 

to uninsured motorist coverage. 

Furthermore, the Uninsured Motorist Statute gives every 

indication that it mandates the same coverage for resident 

relatives as it does named insureds. For instance, in order to 

obtain a valid waiver of UM coverage, insurers are required to 

inform their insureds: Ityou are electing not to purchase certain 

valuable coverage which protects you and your family . . . I t  Fla. 

Stat. §627.727(1) (emphasis added). Then in subsection ( 9 ) ,  which 

Nationwide recognizes as a limited coverage option, the allowable 

restrictions specifically apply to not only the named insured, but 

also family members residing in his household. Certainly, if these 

- 17 



limitations apply equally to both the named insured and resident 

relatives, then the unrestricted coverage applies equally to them 

as well. In fact, the legislative history of this subsection (as 

provided in the amicus brief of GEICO) specifically recognized that 

"Class-One insuredst1 are the named insured and relatives residing 

with the named insured and are covered wherever injured and under 

whatever circumstances. 

Mullis and subsequent cases have recognized that the public 

policy underlying the uninsured motorist statute is "to provide 

uniform and specific insurance benefits to members of the public 

to cover damages for bodily injuries caused by the negligence of 

uninsured/underinsured motorist.Il Mullis at 233; Ellsworth v. 

Insurance ComDanv of North America, 508 So.2d 395, 400 (Fla. lDCA 

1987) and Automobile Insurance Comm3anv of Hartford v. Beem, 469 

So.2d 138, 139 (Fla. 3DCA 1985). To allow this Lype of 'Iartful 

drafting" would clearly violate this public policy and put the 

unwary insurance consumer at risk. Once again, it is not necessary 

for the court to rule on this question in order to decide this 

case. However, should the court feel compelled to discuss these 

intervening district court opinions, it should not approve the 

reasoning which allows insurers to cleverly draft their policies 

and so restrict the coverage mandated by Florida Statute §627.727. 

Instead, this court should return to basics and reaffirm the 

statements in Mullis and Hurtado that Class-One insureds, for whom 

UM coverage cannot be restricted, are the named insureds and 

resident family members. 



As noted above, in its 1987 amendment to the UM statute, the 

Legislature allowed insurers to offer a more restricted form of UM 

coverage, but only where it has obtained an informed written 

acceptance of the limitation and provided a reduction in premium. 

-- Fla. Stat. §627.727 (9) . Nationwide admittedly did not comply with 

the requirements of this subsection and therefore it cannot rely 

on that portion of the statute to uphold its exclusion. It is 

interesting that Nationwide admits that the type of coverage 

allowable under subsection (9) is a "more restricted form of UM 

coverage" (initial brief at P. 11). However, under its argument, 

Nationwide can exclude coverage to its insureds to the same extent 

as allowed in subsection ( 9 ) ,  or even to a greater extent, without 

obtaining either the informed acknowledgement of the insured or 

charging a lesser premium. The Fifth District's opinion did not 

create any conflict between the subsections of the UM statute. It 

simply recognized that Nationwide could not rely upon subsection 

(9) because it had admittedly not complied with the statutory 

requirement. The Third District, in Carbonell v. Automobile 

Insurance Comrsany of Hartford, Supra, came to the same conclusion. 

To hold otherwise, these decisions would have had to ignore the 

statutory requirements mandated by the Legislature which would not 

be in accord with any ttwell-established principles concerning 

statutory interpretation." 

Finally, as recognized by the court below, Nationwide's 

position that in order for uninsured motorist coverage to apply, 

liability insurance coverage must also apply "to the particular 



accident" could lead to absurd results. Nationwide Mutual Fire 

Ins. Co. v . PhilliDs, 609 So.2d 1385, 1389 ( F l a .  5DCA 1992). This 

type of holding would allow insurance carriers to provide 

exclusions to UM coverage to insureds who are injured either as 

pedestrians, as passengers in a vehicle owned by a third person, 

or using public conveyances. Standard automobile liability 

insurance policies do not provide liability coverage for these 

types of accidents because they do not involve the "covered auto.!' 

Nationwide asserts that this argument is irrelevant since it is not 

relying upon such an exclusion in this case. Nevertheless, if its 

position is adopted by this Court there would be nothing which 

would keep insurers from limiting their UM coverage so that even 

Class-One insureds would be covered only if they are in a "covered 

auto.Il It does not take any complex analysis to understand that 

such a holding would overrule the longstanding rule i n  Mullis that 

these insureds are to be covered "whenever or wherever" they are 

injured by an uninsured motor vehicle. 



CONCLUSION 

The Fifth District properly resolved this matter by simply 

adhering to this court's long established, "poles tar 'I precedent of 

Mullis. Mullis is factually indistinguishable from this case and 

there is no reason for this court to depart from its holding that 

the type of exclusion to uninsured motorist coverage relied upon 

by Nationwide is invalid. The opinion below should be affirmed. 
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I '  Bill Analysis 

16. 1984 Qmmerce and DATE! Febru8w 
cs,qy 

Gustafsvfl and-fhomnson 

relating t o  Unin$urtd Motorisf REVISED: March 19. ;Ls&, 4 

& Cove f ape REV X SED t 

Other Committees of Reference: XDENTICAb*/SIMI&AR 81LLSr 

SB 2 4 3  

EFFECTIVE DATEt 

October 1 .  1984 

T h i r  b i l l  requires motor vehicle insurers  to offer anly 
axcesd uninsured motdrist coverage. The b i l l  also requires , 

leasora t o  offer lessees uninsured motorist cuverage when 
providing liability insurance as part of lease of a 1-year or 
longer,  Written rejections are required to be on farms 
.containing certain disclosures, and such rejections are a 
eonclusiva presumption of a knowin? r e j e c t i o n .  
longer be reguired t o  o f f e r  UH limits up t o  $100,000/$300,000, 
but arc required tu o f f e r  limits up t a  the b o d i l y  injury 
lisbilioy limits purchased. 

Insurers  vould no 

Currently there ure  two forms of unineurcd rncltarlkt covmrage 
available t o  policyholders in Flor ida ,  the standard uninsured 
motarist caverage, an& the ncv E X C C E S  minsurer !  motorist 
caverage. The excess unicsured mot.arist coverage was f i r s t  
required t o  be made available in the  1982 rewrite o! t h e  
Insurance Code. Under the standard uninsured motorrst crsvet+&ge, 
tho amount of protection available t o  a policyholder is reduced 
by any liability insurance available t o  him from the other 
driver. ~ h t  neu excess uninsured mv:urist coverage provides that 
the f u l l  limit of uninsured motorist protection is available i n  
addition to ,  and not reduced by, t h e  other party's liability 
coverage. 



. .. 

Page 2 
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For example, assume B motorist purchases  uninsured motorist 
coveraye v i t h  limits o f  $10,000 per p e r a m ,  $ Z o , ~ o o  per accident .  
xu ie involved in !n,accident with another motorist who h a s  
bodily injury l i a b r l r t y  insurance of $10,000 per petaon,'$20,000 
per accident. Under these f a c t s ,  no uhinsured motorist coverage 
€ 8  available i f  the motorist hss purcharrrd the standard uninsured 
motorist protection. I f  the  motorist elected t o  purchasa the 
t x c e s s  uninsured motorist coverage, assuming the  damegee are  
s u f f i c i e n t ,  t h e  f u l l  $10,090 excess would be available, i n  
addition t o  the $10,000 liability insurance available from the 
other driver. 

Prcfiently i n s u r e r s  are required to o f f e r  both the standard 
and ewcass forms of uninsured motorist covetage  to policyholders. 
Unless r c j t c t c d  i n  writing, the standard uninsured m o t e r r a s t  - 
coverage must be provided. 

t o  $100,000 per person, $300,000 per occurrence, irrespective of 
the limits of bodily Injury liabil I t y  purchased. 

The ptescnt statute does not specifically address the 
situation of general liability policies issued to a insured, 
usual1 a business, which covers many types of legal liability, 
lnclud 1 ng motor vehicle liability, but which policy does n o t  
refer t o  speeifie vehicles. 
address umbrella or excess policies which provide liability 
coverage in excess of the primary coverage Kar a fleet of 
vrhiclcs ovncd or used by a business. xn these situations it has 
generally been he ld  that if uninsured motorist coverage i s  not 
rejected in writing, such coverage is deemed to be provided up t o  
t h e  limits of bodi ly  in jury  liability purchased.  

Present law a l s o  requires t h a t  rhsri d aotur v e h i c l e  is 
leased for a period of one year or longer and the lessor providao 
liability coverage i n  a pol icy  wherein the lessee i s  a named 
insured or an B certificate of u master policy issued t o  the 
lessor, the lessee shall have t h e  sole  privilege to reject 
uninsured motarist coverage. The qualification of the!te being ma 
policy wherein the lessee is a named insured or on a certificate 
of a master pal icy  issued t o  t h e  l e b ~ o r "  has t h e  effect of making 
the  requitement of offering uninsured motorist coverage 
inapplicable t o  a lessor (such as a c a r  r e n t a l  agency) t h a t  is 
self-insured or  t o  a lessor that. as named insured under a policy 
has r e j e c t e d  uninsured motorist coverage end there were no 
"certificates of a master policy" cover ing  the  lessees. 

Prosent lav requires insurers to make a v a i l a b l e  UM limits up 

Nor docs the s t a t u t e  specifically 

' 

B. EFFECT OF PROPOSED CHANGES 

The bill makes cxccss uninsured motarist coverage the only 
type of  uninsured motorist coverage required t o  be offered by 
insurers. As presently required for the s t a n d a f d  form of 
uninsured motorist coverage, excess  uninsured motorist coverage 
vauld be required to be provided unless rejectcd in writing by a 
named insured, h explained above, eltress uninsured motorist 
covarage provides.limita of coveragp t h a t  are i n  ddditidn La.  and 
TiQt reduced by, t h e  other driver's liability coverage, 

The b i l l  eliminates the requirement t h a t  i n s u r e r s  make 
avsilalbe UM limits up t o  $~00,000/$300,000 and, instead, 
requires insurers t o  offer UM limits up t o  t h e  limits of b d i l y  
injury  liability purchased. 

written rejections af UM covera e (or selection of LR.I limits 
less than lisbility limits purchased! I h U S t  be a n  farms approved 
by the Insurance Commissioner, and such forms must a d v i s e  thr 
applicant of  the  nature of the coverage and must state: "You are 
e f f i r t i n g  n n t  t o  plirthase certain val i iahlP cnvpragP which protects 
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yau and y u ~ r  Ldrni1.y ur you arc purchasing uninsured inotar is t  
1ini~4 1 ~ s  ~ l . ~ , ,  y u u r  L u J L ~ ~  ~ I I ~ U I Y  I l ~ k U l ~ v  X1rnir.t wncm.pou 
sign tlrio form. P l e a s e  read carefully. The bill provides that 
a rriqntd rejection by n nnmPri insitred shall be a conclusive 
presumption of an informed, knowing rejection. 

The b i l l  limits the applicobility of tlrc uninsured motorist 
requirements to liability politics coverinq v m c i f i c a l l y  i n s i i r d  
or laentisled motor vehicles. This would exempt from the 
statute's requirements comprehensive general liability policies 
or special multi-peril pnliciw which provide C O V Y ~ O  r: for many 
types of liability of an insured (usually a business? but which 
t$q not fi  erificn\ly i f l P n t l f y  w h i r i n s  t h a t  a r b  couarod. The b i l l  
a l so  lim tr t h e  ap lieability of the written rejection and 
minimum limit rsqu rements t o  policies providing primary 
liability coverage for a motor vehicle. Therefore, such 
requirements vould not apply t o  excess or umbtella-type policies 
which may cover specific vehicles, but which provide excess 
coverage over 0 l a y e r  of primary coverage. However, the  insurer 
issuing such excess policies must make available as part of the 
application and a t  the  written request of the insured, UM limits 
up t o  thm bodily injury liability limits contained in such 
policies. 

UM covarage of elects limits of UM coverage lower than Ilabillt 
limits, UM limits equal t o  liability limits heed not be provide$ 
i n  any policy which renews, extends, changes, supersedes, or 
replaces t h e  existing policy. 

P f 
* 

The b i l l  also clarifies that  whether a named ineurod rejacts 

This wovld be t h e  case even i f  the replscament policy % %  rnsued by a different inarurer, * .  

the bill also enhances t h e  requirement that  long-term 
Lessees of vehicles (one year or longer) be provided the aption 
t o  buy uninsured motorist coverage v h e n ' t h l '  lessor provides  
liability coverage. 
must be *a policy vherain t h e  lessee is a named insured or on a 
etrtiffeate of a master palicy Issued to the Icssor," t h e  b i l l  
w i l l  require lessors t o  o f f e r  unirtsurcrl motorist coverage t o  
long-term lessees i f  liability coverage is provided, whether or 
not the lessor is self-insured or is the named insured under p 
policy. In 'cjther wards, i f  a l essor ,  such as a car rental 
agency, provides liability insurance t o  its long-term lessees, i t  
must i n  e l l  C B S P S  o f f e r  ucinsured motorist c o v e r a g e .  Such 
coyerege vould be automatically provided unless rejected i n  
writing by the lessee. 

f 1 1 .  ECONOMIC IMPACT COHSIPFqATIONS 

By striking t h e  qualification t h a t  there 

A. PRIVATE SECTOR CONSIDERATIQNS 

Haking excess uninsured motorist coverage t h e  o n l y  UFI 
coverage vauld increase the premium for  t h o s e  individuals who 
Currently Carry the standnrd form of uninsured motorist 
protection, t o  reflect the increase in protection. The following 
is aN esample of the annual premiums for t h e  s tandard and CXCBPS 
forms of uninsured matofiat. coverage thst f i v e  i n s u r e r s  currently 
have filed w i t h  the Pcpartmcnt of Insurance. The f i r s t  chart 
S h O w s  the U?4 r a t e s  f o r  Hion!, and t h e  s x e r i d  chart  shows tho VN 
rates for both Orlando and Tallahassee which a r e  Identical, 
except fat  Allstate, 

A- 3 



1. A l l . t @ t +  

2. FJUA 

3 .  Nationwide 

lO,OOO/ 
20,000 UM 

5 111 

175 

26 

4,  Pwogreoaivr American 85 

5. S a t e  Farm 77 

20;ooo UM 

$ 134 

2 213 

32 

111 

93 

o /  
300;OOO UM 

$ 266 

5 5 1  

76 

268 - 

163 

iao,ooci/Exet 
300,000 Ul 

8 276 

579 
- 

79 

* 2%1 

179 
. .  

Orlando 10) and T a l h h a s B c e  (T) 
(identical exctnt Allatate) . 

$ 5 4 ( 0 )  4O(Tl 

S 189 

70  

63 

62 

$ 5 6 ( 0 )  42(! 

0 1PO 

73 

66 

70 

The bill would make t h e  premiums fof excess unihsuted 
motorist applicable to  a l l  persons choosing t o  purchase ttiis 
cover age. 

of vehicles for a period of onr-year or more will be required t.0 
o f f e r  uninsured motorist coverage to their lessees whether or , 

the lessor is sclf-insurod or  the named insured.  This 
requirement applies only i f  tho lessor provides llbbllity 
coverage. 
the premium charged for the UH coverage and i ts  underwriting 
rxperiencc. Lessees of such vehicles will be guaranteed the 
aptian to  c ler t  UM coverage and gain t h e  added protection of such 

Car rental aqeneiaa, motet vehicle dealera and other 18rSotB 

The economic impact on such lessors  is dependent upon 

' covarege. 

None. 

A- 4 




