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IN THE SUPREME COURT OF FLORIDCI 

STATE O F  FLORIDA, 

Petitioner, 

V .  

BRETT TODD PLEASANT, 

Respondent. 

CASE NO. 80,497 

RESPONDENT'S FINSWER BRIEF ON THE MERITS 

1. PRELIMINARY STATEMENT 

Brett Todd Pleasant was the defendant in the trial court 

and a p p e l l a n t  before t h e  District Court o f  Appeal, F i r s t  

D i s t r i c t -  He w i l l  be referred to in this brief as "respondent", 

"defendant," or by h i s  proper name. 

Reference to t h e  brief o f  the s t a t e  d a t e d  February 5, 

1993, will be by use o f  the symbol "BS" followed by the appro- 

priate page number in parentheses. 

Attached as an appendix to t h i s  brief i s  a copy of the 

b r i e f  f i l e d  by the s t a t e  in t h e  D i s t r i c t  Court  o f  Appeal, First 

District. 
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11. STATEMENT OF THE CASE AND FACTS 

Respondent accepts the Statement o f  the Case and Facts as 

set forth in the brief of the state (BS-1-3), with one observa- 

tion and one addition. 

The observation is that, in sentencing the defendant as a 

habitual felony offenderr the trial court observed only that 

the state "...has presented evidence that on the face o f  it 

would plate the defendant in the criteria of a habitual o f f e n -  

d e r . "  (R-21Bj. At no point did the trial court expressly find 

that the state had furnish adequate notice that the defendant 

be sentenced as a habitual offender, that a presentence in- 

vestigation repart had been ordered and considered, that the 

predicate convictions occurred within the requisite period of 

time, that the predicate convictions had not been set aside in 

post-conviction proceedingsr or that the predicate convictions 

had not been pardoned. 

The addition concerns the arguments made in the district 

court. Attached to this brief is an appendix consisting of the 

brief of  the state filed in the district court. In the court 

below the state argued that the point on appeal had been waived 

by defense counselr and that the trial court was n o t  required 

to find the predicate convictions had not b e e n  set aside or 

pardoned since, under Eutsey v. Statey 383 So.2d 219 (Fla. 

19801, these are affirmative defenses. The state also failed to 

address the trial r ~ u r t ' ~  failure to make the ather statutorily 

required findings. Significantly, the state did not argue that 

the failure ta make any of the findings was harmless error. 

- 2 -  



111. SUMMARY OF ARGUMENT 

I n  t h i s  case t h e  t r i a l  c o u r t  made o n l y  a g e n e r a l i z e d  f i n d -  

i n g  t h a t  r e s p o n d e n t  m e t  t h e  s t a t u t o r y  c r i t e r i a  ta be s e n t e n c e d  

as a h a b i t u a l  f e l o n y  o f f e n d e r .  

I n  t h i s  proceeding, t h e  state a t t e m p t s  t o  i n v o k e  t h e  harm- 

less error d o c t r i n e .  Respondent  a r g u e s  t h a t  t h i s  C o u r t  s h o u l d  

n o t  r e a c h  t h e  h a r m l e s s  e r r o r  i s s u e  s i n c e  t h e  s ta te  d i d  n o t  

argue h a r m l e s s  error t o  t h e  d i s t r i c t  c o u r t .  

Even if  t h e  t r i a l  court’s f a i l u r e  to find that  the p r e d i -  

c a t e  c o n v i c t i o n s  had n o t  b e e n  pardoned  o r  set a s ide  is cansi- 

d e r e d  h a r m l e s s ,  t h e  f a i l u r e  o f  the t r i a l  c o u r t  t o  m a k e  any  o f  

t h e  o t h e r  s t a t u t o r i l y  required f i n d i n g s  is n o t .  

- 3 -  



IV. ARGUMENT 

THE T R I A L  COURT COMMITTED FUNDAMENTAL ERROR 
B Y  SENTENCING RESPONDENT AS A H A B I T U A L  
FELONY OFFENDER WITHOUT FIRST MAKING THE 
STATUTORILY REQUIRED F I N D I N G S  (restated). 

In  this case the following issue was certified to this 

Court : 

DOES THE HOLDING I N  EUTSEY V. STATE,  383 
SO. 2D 219 I F L A .  1 9 8 0 ) ,  THAT THE STATE HAS 
NO BURDEN OF PROOF AS TO WHETHER THE 
CONVICTIONS NECESSARY FOR H A B I T U A L  FELONY 
OFFENDER SENTENCING HAVE BEEN PARDONED OR 
SET ASIDE9 I N  THAT THEY ARE " A F F I R M A T I V E  
DEFENSES AVAILhSBLE TO CA DEFENDANTI,"  
EUTSEY AT 226, RELIEVE THE T R I A L  COURT OF 
I T S  STATUTORY O B L I G A T I O N  TO MAKE F I N D I N G S  
REGARDING THOSE FACTORS, I F  THE DEFENDANT 
DOES NOT A F F I R M A T I V E L Y  R A I S E ,  AS A DEFENSE, 
THAT THE Q U A L I F Y I N G  CONVICTIONS PROVIDED BY 
THE STATE HAVE BEEN PARDONED OR SET A S I D E ?  

Petitioner argues, based upon State v. Ruckerr 18 FLW S93 

(Fla. F e b .  4 ,  1993)g that while Eutsey does not relieve the 

trial court o f  its statutory obligation o f  make the findings 

t h a t  the predicate  conviction^ have not been pardoned or set 

aside, the failure to make those particular findings is harm- 

less error (BS-5-61. Respondent disagrees. 

Respondent contends that the Court should not even rule 

upon the state's harmless error argumentr since it w a s  n o t  made 

to the district court. Should the Court choose to reach the 

merits a f  the  state's harmless error argument, respondent 

asserts the error is not harmless in t h i s  case. Respondent also 

argues that, even i f  the trial court's failure to find t h a t  the 

predicate convictions had not been set aside or pardoned is 

deemed harmlessr the district court's result must nevertheless a 
- 4 -  



b e  a f f i r m e d .  T h i s  is 60 b e c a u s e  t h e  t r i a l  c o u r t  f a i l e d  t o  m a k e  

s p e c i f i c  f i n d i n g s  on  any o f  t h e  v a r i o u s  c r i t e r i a  o f  t h e  h a b i -  

t u a l  f e l o n y  o f f e n d e r  s t a t u t e .  I n  o t h e r  w o r d s ,  t h e  c e r t i f i e d  

Rucker  i s s u e  is W d i s p o s i t i v e  o f  t h i s  case. 

I n  Rucke r ,  t h i s  C o u r t  h e l d  t h a t  E u t s e y  d i d  not r e l i e v e  t h e  

t r i a l  c o u r t  o f  i t s  d u t y  t o  f i n d  t h a t  t h e  p r e d i c a t e  c o n v i c t i o n s  

had n o t  been  set a s i d e .  The C o u r t  went on  t o  f i n d  t h a t  t h e  

error w a 5  h a r m l e s s  i n  t h a t  case. 

Respondent f i r s t  a r g u e s  t h a t  t h i s  C o u r t  s h o u l d  n o t  r e a c h  

t h e  Rucker-based a r g u m e n t s  b e c a u s e  they w e r e  n o t  made t o  t h e  

d i s t r i c t  c o u r t .  I n  a t h e r  w a r d s r  t h e  s ta te  s e e k s  to quash  t h e  

d i s t r i c t  c o u r t ’ s  d e c i s i o n  f o r  r e a s o n s  n o t  e v e n  a r g u e d  t o  t h a t  

c o u r t .  A r e v i e w  o f  t h e  b r i e f  f i l e d  by t h e  s t a t e  ( a t t a c h e d  as a n  

appendix) r e v e a l s  t h a t ,  i n  t h e  d i s t r i c t  c o u r t ,  the s t a t e  a r g u e d  

t h a t  d e f e n s e  c o u n s e l  had waived t h e  a rgument  ra ised on  appeal. 

The d i s t r i c t  c o u r t  r e j e c t e d  t h i s  p o s i t i o n .  The s t a t e  d o e s  n o t  

m a k e  i t 5  w a i v e r  a rgument  t o  t h i s  C o u r t .  

a 

F u r t h e r ,  the s t a t e  a r g u e d  t o  the lower t r i b u n a l  t h a t  t h e  

t r i a l  c o u r t  had no d u t y  at a l l  to make a f i n d i n g  t h a t  t h e  p r e -  

dicate c o n v i c t i o n s  had n o t  b e e n  set aside, a r g u i n g  i t  was a n  

a f f i r m a t i v e  d e f e n s e  u n d e r  E u t s e y .  T h i s  a rgument  w a 5  rejected i n  

Rucker .  Moreover r  t h e  state d i d  n o t  a r g u e  t o  t h e  d i s t r i c t  c o u r t  

t h a t ,  e v e n  i f  the t r i a l  c o u r t  was r e q u i r e d  t o  m a k e  t h e  f i n d -  

i n g s ,  i t s  f a i l u r e  t o  do 50 w a s  h a r m l e s s  e r r o r .  

Respondent  c o n t e n d s  i t  is f u n d a m e n t a l l y  wrong f o r  t h e  

state t o  s e e k  t o  q u a s h  t h e  d i s t r i c t  c o u r t ’ s  opinion a n  g r o u n d s  

t h a t  e a s i l y  could h a v e  b e e n ,  b u t  were n o t ,  made to t h a t  c o u r t r  

- 5 -  



but are instead made for t h e  very first time to this Court. In 

other words, this Court should not permit the state to sandbag 

the first district. 

Respondent will now address the state's; harmless error 

argument. 

In Rucker, trial counsel in effect conceded that the de- 

fendant did meet the criteria o f  the habitual felony offender 

statute. In Rucker, the opinion reveals that the trial court 

cansidered the totality o f  the evidence and expressly found 

that Rucker qualified as a habitual felony offender by  a pre- 

ponderance o f  the evidence. 

In the instant case, unlike Rucker, while defense counsel 
a 

acknowledged the prior convictions, defense counsel did not _--.."-_____^ --- U. 

stipulate to them. In addition, the trial c o u r t  did no t  make 0 
reference to the totality of t h e  evidence3 although it did note 

that the state's evidence facially indicated that respondent 

qualified as a habitual felony offender. Moreover, the trial 

court made no reference at all to the relevant standard a f  

p r o o f ,  namely, by a preponderance o f  the evidence. S e e  Section 

775.084(3)1d), Florida Statutes (1991). Respondent argues that 

the absence a f  reference to the evidence and the burden of 

proof  distinguishes this case from Rucker, with the result that 

the error cannot be  dismissed as harmless. 

Even if the failure to find that the predicate convictions 

had not been set aside or pardoned is deemed harmless under 

Rucker, respondent c o n t e n d s  that this C o u r t  should nevertheless 

- 6 -  



approve the result reached b y  the district c o u r t ,  which reman- 

ded with directions to conduct a new sentencing hearing. 

At sentencing, the state introduced documentary evidence 

indicating that appellant was sentenced for a federal felony on 

July l r  1985, and that he was sentenced to concurrent prison 

time on state charges on July 18, 1985 (R-223-237). He admitted 

that the instant charges occurred approximately six months 

af ter  being paraled an the federal offense ( R - 2 1 9 ) .  The trial 

court simply stated: "The state has presented evidence that on 

the fare o f  it would plate t h e  defendant in the criteria o f  a 

habitual offender." (R-218). 

Respondent argues that the trial court's statement does 

not satisfy Section 775.084IJ){d), Florida Statutes ( 1 9 9 1 ) ~  

which provides: 

Id) Each o f  the findinqs required as 
the basis for such sentence shall be found 
to exist by a preponderance of t h e  evidence 
and shall be appealable to t h e  extent nor- 
mally applicable to similar findings. 

(emphasis supplied). The underscored portions reveal that 

statements like those at issue in this case is insufficient; 

the statute plainly requires sentencing judges to make findings 

an each separate criteria for habitual felony offender 

sentencing. 

In other words9 the trial court must find the existence o f  

sufficient notice, Section 775.084(3)(b), Florida Statutes 

( 1 9 9 2 ) ;  that a presentenre report was made, Settion 

775.084IJ)(a), Florida Statutes (1991); that the defendant has 

previously committed two or more o f  the felonies, Section e 
- 7 -  



775.084(1)1a)l, Florida Statutes (1991);  and9 that the prior 

felonies and t h e  offenses far which the defendant is to b e  5en- 

tenced occurred within the proper time frame, Section 

775.084(1)(a)2, Florida Statutes ( 1 9 9 1 ) .  Moreover-, all o f  these 

findings must be by a preponderance o f  the evidence. 

Construing the 1981 version a f  the habitual felony offen- 

der statute, this Court9 in Walker v, State, 462 So.2d 452 

(Fla. 1985) opined: 

We hold that the findings required by  
section 775.084 are critical to the statu- 
tory scheme and enable meaningful appellate 
review of these types af sentencing deci- 
sions. Without these findings, the review 
prates5 was be difficult, i f  not impos- 
sible. I t  is clear that  the legislature 
intended the trial court to make specific 
findings o f  f a c t  when sentencing a defen- 
dant  as a habitual offender. Given this 
mandatory statutory duty, the trial court's 
failure to make such findings is appealable 
regardless of whether Such failure is ab- 
j e c t e d  to at trial. 

462 So.2d at 454. 

Walker has been repeatedly cited, including in this rasel 

for the proposition that failure to make each o f  the findings 

required by the present statute is fundamental error. Daniels 

v .  State, 593 So.2d 312 (Fla. 1st DCA I P S 2 ) ;  Martin v. State? 

592 So.2d 1219 (Fla. 1st DCA 1 9 9 2 ) ;  and, Dixon v. State, 591 

So.2d 1151 (Fla. 1st DCFl 1992). That the findings must be  spe- 

c i f i c .  and detailed and not general is further supported b y  

Daniels, which reversed because "...the trial court failed to 

make all o f  the specific findinss o f  fact required by  statute 

- 8 -  



b e f o r e  an habitual offender sentence may be imposed." 593 So.2d 

at 312 (emphasis supplied). 

Other authorities supporting respondent's position that 

the statute requires detailed, specific findings, and that the 

generalized finding made in this case does not satisfy the 

statute and Walker include Stidhum v. S t a t e ,  18 FLW D439 (Fla. 

3d DCA Feb. 2, 1993); Murphy v. State, 17 FLW D2395 (Fla. 1st 

DCA O c t .  12, 1992); Crenshaw v. Statey 17 FLW D2449 (Fla. 1 s t  

DCA O c t .  23, 1 9 9 2 ) ;  Barfield v .  Stater 605 So.2d 569 (Fla. 1st 

DCA 1992); and, Gaines v. State, 605 So.2d 1030 (Fla* 1st DCA 

1992)  

While defense counsel far respondent did not contest that 

he qualified statutorily for sentencing a5 habitual violent 

felony offender9 neither did counsel stipulate away the s e p a -  

rate  requirement t h a t  t h e  trial court make the statutorily 

required findings. The trial court failed to find that proper 

notice o f  seeking to classify respondent as a habitual offender 

had been g i v e n  b y  t h e  state. The trial court failed to specify 

which o f  the prior convictions were being relied upan to sup- 

port the enhanced sentence. And while the trial court did find 

the prior convictions had not been set aside, it failed to f i n d  

they had n o t  been pardoned. Rucker. 

Based upon the above, respondent requests the Court to 

approve the result reached by the district court in his ca5e. 

- 9 -  



V .  CONCLUSION 

Based upon the foregoingp respondent requests the C o u r t  to 

approve the result reached by the lower tribunal. 

Respectfully submitted, 

NANCY A .  DANIELS 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

CARL S .  MPGINNES #230502 
Assistant Public Defender 
Leon County Courthouse 
Fourth Floor, North 
301 South Monroe Street 
Tallahasseer Florida 32301 
(904) 488-2458 

ATTORNEY FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy o f  the foregoing Respondent’s 

Answer Brief an the Merits has been furnished by  delivery to 

M s .  Carolyn Mosley, Assistant Attorney General, Criminal 

Appeals D i v i s i o n ,  The Capital, Plaza Level, Florida, 32301; and 

a copy has b e e n  mailed to respondent, Mr. Brett Pleasants on 

this 7’ day o f  March, 1993. 

rd/R$hi 
CARL S .  Mc INNES 
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c c. 
PRELIMINARY STATEMENT 

Appellee, State of Florida, adopts appellant’s preliminary 

statement with the addition that appellee will be referred to as 

“State. 

- 1 -  



c c 

STATEMENT OF THE CASE AND FACTS 

With respect to the issues raised on appeal, the State 

accepts appellant's statement of the case and facts with the 

following additions. 

During the ' 9 sentencing hearing, the following colloquy, in 

pertinent part, took place: 

COURT: 
on the face of it would place the defendant 
in the criteria of a habitual offender. 

The State has presented evidence that 

DEFENSE COUNSEL: We acknowledge those prior 
convictions, Your Honor. 

COURT: All right. Then anything you wish to 
offer as to disposition? 

DEFENSE COUNSEL: J u s t  request the Court to 
consider sentencing Mr. Pleasant within the 
sentencing guidelines and not declaring him a 
career criminal, He still maintains that he 
is not the right person for these charges. 
Is there anything you want to say, Brett? 

DEFENDANT: I want to ask the Court to have 
mercy on me and whatever time that I do have 
to serve I'm still young and I'm eligible to 
get out whenever eligible for parole so I can 
straighten out my life. 

( R .  2 1 8 )  

Defense counsel admitted that the score of 304 points on the 

scoresheet was correct. ( R .  218) 

Appellant admitted that he was on parole, and had been on 

parole f o r  s i x  months, when these offenses occurred. ( R .  219) 

Without objection, the prosecutor represented to the court that 

appellant was on parole f o r  commission of robbery in Chicago. (R. 

218) Notwithstanding this offense, the prosecution relied on 

- 2 -  



c 
prior Florida and federal judgments of conviction to classify 

appellant as an habitual felony offender. (R. 217-218,  223 -237)  
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c c 

SUMMARY OF ARGUMENT 

I. The trial c o u r t  complied with the pravisions of the 

habitual offender statute. Defense counsel admitted that 

appellant qualified for sentencing as an habitual offender. 

Defense counsel's " 1  admission obviated the need f o r  detailed 

findings on each of the statutory factors. 

constituted a waiver of appellant's right to appeal a purely 

t e c h n i c a l  error. 

His admission also 

11. The scrivener's error in the  final judgment of 

conviction must be corrected. 

- 4 -  



(r 

ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT FAILED TO COMPLY 
WITH THE PROVISIONS OF THE HABITUAL 
OFFENDER STATUTE. 

At sentencing, defense counsel admitted that appellant 
c i  

qualified for sentencing as an habitual felony offender. (R. 218) 

This admission obviated the need f o r  detailed findings on each of 

the statutory factors. 

right appellant may have had to raise for the first time on 

appeal a purely technical error.' 

admission, the trial court's compliance with the provisions of 

the habitual offender statute was adequate. 

It further served as a waiver of any 

Based on defense counsel's 

On three different occasions, this court has held that the 

statutory findings are subject to waiver. Likely v. State, 583 

So.2d 414 (Fla. 1st DCA 1991); Caristi v .  Scat@, 578 So.2d 769, 

7 7 4  (Fla. 1st DCA 1991); and Jefferson v. State, 571 So.2d 70, 71 

(Fla. 1st DCA 1990). 

with the holding in Eutsey v. State, 3 8 3  So.2d 219 (Fla. 1980) 

that two of the statutory findings are affirmative defenses, 

The holdings in these cases are consistent 

the 

significance of which is that they are subject to waiver. 

recent cases, however, this court has held to the contrary. - See 

In two 

Alternatively, the trial court's duty in the penalty phase may 
When the be viewed as analogous to its duty in the guilt phase. 

trial court fails to instruct on one of the essential elements of 
the offense charged, no fundamental error occurs if the essential 
element was not in dispute. Stewart v. State, 420 So.2d 8 6 2  - 
(Fla. 1982). By analogy, when the trial cour t  fails to make a 
specific statutory finding, no fundamental error occurs if the 
finding was not in dispute. 
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D787 (Fla. 1st DCA March 24, 1992). The State respectfully 

submits that these cases were wrongly decided. 

The legislature ” K did not expressly allocate the burdens of 

proof when it created the habitual offender statute. In the face 

of legislative silence, the supreme court interpreted the statute 

to place the burden on the defendant to prove two of the factors 

as affirmative defenses, which by definition are subject to 

defendant. 

The Eutsey decision was eminently correct f o r  a number of 

reasons. (1) It reaffirmed the presumption of correctness 

accorded judgments and sentences; (2) it saved scarce resources 

that would have been spent in presenting evidence’on matters not 

in dispute in the overwhelming majority of cases; 

scarce resources by simplifying and narrowing the issues; ( 4 )  it 

placed the burden of raising the issues on the person with the 

( 3 )  it saved 

best opportunity to know the relevant facts; and (5) it relieved 

the p r o s e c u t i o n  of the necessity of proving the nonexistence of a 

f a c t .  

The Eutsey decision reaffirmed the presumption of correction 

accorded judgments and sentences. 

presumed to be correct until reversed, Stevens v.  State, 409 

So.2d 1051 (Fla. 1982). In view of the rare occurrence of a 

A judgment of conviction is - 
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reversal of a conviction, a logical extension of this presumption 

is that the  judgment is presumed to have remained in full force 

and effect unreversed in the absence of proof to the contrary. 

The burden is on the defendant to prove that his judgment of 

conviction should .'* be set aside, Wilson v. State, 436 So.2d 908, 

911 (Fla. 1983), and, by analogy, the burden is on the defendant 

to prove that h i s  judgment was in fact reversed or  set aside. 

The Eutsey decision reflected the court's understanding that 

most convicted felons are not pardoned, and neither are their 

judgments set aside. Pardons are granted by the Governor and 

Cabinet sitting as the Executive Clemency Board. See art. IV, 3 

8, Fla. Const.; ch. 940, Fla. Stat. A comparison of the 

eligibility requirements f o r  applying f o r  a pardon under the 

Rules of Executive Clemency and the eligibility requirements for 

an habitual offender under section 775.084 is instructive. 

Section 5.A of the Rules provides: 

A person may not apply'for a pardon unless he 
or s h e  has completed all sentences imposed 
and all conditions of supervision have 
expired or been completed, including, 
community control, control release, and 

~ conditional release fo r  at least 10 years.  
(e.5.) 

Section 7 7 5 . 0 8 4 ( 1 ) ( a ) 2  provides: 

2. The felony for which the defendant is to 
be sentenced was committed within 5 years of 
the date of the conviction of the last prior 
felony o r  other qualified offense of which he 
was convicted, or within 5 years of the 
defendant's release, on parole or otherwise, 
from a prison sentence or other commitment 
imposed as a result of a prior conviction for 
a felony or other qualified offense, 
whichever is later; ( e . s . )  
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It is clear that the "within" five years eligibility 

criteria for an habitual offender and the "for at least 10 years" 

eligibility criteria for a pardon are mutually exclusive. The 

ten years represents a recent increase from a former five year 

requirement but the "within" and "for at least" would still be 

mutually exclusive. It is harder, and rightly so, f a r  a person 

with a criminal record to meet the criteria for a pardon than it 

is for the same person to merely avoid the criteria for enhanced 

sentencing as an habitual offender. 

* '% 

The State has not amassed the statistics on the number of 

convictions that are affirmed each year, but experience teaches 

that the overwhelming majority of convictions are upheld on 

appeal and in collateral proceedings. 

The court in Eutsey understood that it would be an 

exorbitant and absurd waste of time to make-the prosecution 

in all cases the absence of a pardon and the absence of a 

reversal of the conviction. The court further understood t 

prove 

at if 

such rare issues are to be injected into the case, the defendant 

is the one to do it. 

The Eutsey decision had the additional effect of saving 

scarce resources by simplifying and narrowing the issues. 

is no less valuable at the sentencing stage than at the trial 

stage. 

State had to establish its case by proving not only the elements - 

of the crime but also the nonexistence of every conceivable 

Time 

A trial would be a rather cumbersome proceeding if the 

defense. Likewise, a sentencing hearing would needlessly be 
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complicated by the State having to prove matters on which there 

was no dispute. 

The Eutsey decision placed the burden of raising the issues 

on the person with the best opportunity to know t h e  relevant 

facts. The defendant, better than anyone, would know whether he 

has been pardoned or his conviction set aside. The defendant's 

burden of bringing f o r t h  evidence on these issues would be 

inconsequential. Under the provisions of the habitual offender 

statute, defendants are given advance notice of the State's 

intent to seek habitual offender sentencing. The purpose of the 

notice is to give the defendant an opportunity to challenge the 

predicate convictions by showing, e.g., that they never happened, 

are too remote, have been pardoned, or have been overturned in 

post-conviction proceedings. 

Because of p r i o r  notice, as Eutsey so plainly holds, whether 

one speaks of affirmative defenses to habitual offender 

sentencing or the accuracy of PSIS, it comports with due process, 

and fundamental fairness, to place the burden on the defendant to 

challenge the validity of predicate convictions. The 

prosecution's duty to prove the prior predicate offenses is 

analogous to its du ty  to prove the elements of the principal 

crime, and the defendant's duty to produce evidence of a pardon 

or reversal of the conviction is analogous to his duty to produce 

evidence on defenses, such as insanity, a l i b i ,  and self-defense. 

By placing the burden on the defendant, the Eutsey decision 

relieved the prosecution of the necessity of proving a negative. 
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To show the nonexistence of a pardon in Florida, 

require the State to communicate with the Office of Executive 

Clemency and ask it to search its records in the years since the 

this would 

conviction to determine if a pardon had been granted and to 

attest in a letter or other written communication that there was .'* 
no evidence showing t h a t  a pardon had been granted. 

predicate conviction is from another jurisdiction, obtaining 

evidence on pardons would require the State to research the law 

of the fo re ign  jurisdiction and locate the appropriate office or 

Where the 

offices which can attest to the lack of evidence showing that a 

pardon has been granted. Sentencing, of course, would be delayed 

for the weeks or months that this process requires. 

The difficulty of proving the nonexistence of an order 

setting aside the judgment of conviction is even more pronounced. 

There is no central point at which all postrconviction reversals 

of convictions are registered. To meet its burden, the State 

would have to show that it researched the various records of 

state, foreign, and federal courts and the databases of 

computerized legal research, such as WESTLAW. Whether the 

State's research would be adequate to meet the preponderance-of- 

the-evidence test would be subject to debate. 

To reiterate, in the interests of simplifying issues, saving 

time, and avoiding undue hardship on the prosecution, and 

completely consistent with due process, Eutsey correctly placed 
- 

the burden on the defendant to produce evidence which would be 

readily accessible to him at minimal effort. 
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Because these matters are affirmative defenses, they are 

subject to waiver, the effect of which is to relieve the trial 

court of its duty to make a negative finding in the face of 

silence from the defense. Absent any evidence on the subject, 

the trial court.,cannot realistically make any finding as to 

whether the defendant was or was not pardoned of the prior 

offense or that the prior offense was or was not set aside. 

require the trial court to make such findings when the issues 

were never raised is senseless. There could be no relief on 

appeal, f o r  the lack of evidence to support the findings would be 

To 

irrelevant. 

The habitual offender statute must be interpreted with its 

judicial gloss. 

stated, 

law is." Heath v. State, 532 So.2d 9, 10 (Fla. 1st DCA 1988); 

State v. Smith, 5 4 7  So.2d 613, 616 (Fla. 1989). See, a l so ,  Glass 

v.  State, 574 So.2d 1099 (Fla. 1991) (probationary split sentence 

issue). Presumably the legislature has adopted this judicial 

construction of the statute because it has been amended several 

As this court and the supreme court recently 

"[IJt is a function of the judiciary to declare what the 

times subsequent to the publication of Eutsey without the 

language at issue here being altered. Burdick v ,  State, 17 

F.L.W. S88, 589 (Fla. February 6, 1992). 

The decision in Anderson has created an absurd result. 

According to Anderson, the case must be remanded for a new 

sentencing hearing at which the trial court must state on tA.e 

record, "I find that the defendant has not been pardoned, and 
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neither has his prior judgments been set aside." The defendant 

will then appeal this sentencing order to the First District 

Court of Appeal. He will argue that there is no evidence to 

support the trial court's findings, and the State will respond 

that the absence of evidence is irrelevant because these are 

affirmative defenses, citing Eutsey. This court, if it follows 

supreme court precedent, will then affirm the sentencing order. 

- 4  

Eutsey has been the law in Florida controlling the 

imposition of habitual felony sentences f o r  some twelve years. 

It is safe to say without fear of serious contradiction that few, 

if any, of the thousands of habitual felony sentences imposed in 

those years were grounded on the State, sua sponte, raising and 
producing evidence showing that the predicate felonies had not 

been pardoned or set aside and the trial court making concomitant 

findings. Thus, the Anderson and Hodqes holdings n o t  only create  

a major upheaval in settled case law and future sentencing 

hearings, they a l s o  bring into question every habitual felony 

sentence imposed in the last twelve years. Because they are also 

grounded on the proposition that the State and trial court must 

raise and dispose of the question even when the defendant does 

not raise the issue, they treat this so-called error or omission 

as fundamental error. Thus, every prisoner now serving an 

habitual offender sentence has an arguable basis to petition f o r  

collateral relief. Indeed, every habitualized prisoner could 

file a habeas petition in the First District alleging ineffective 
- 

assistance of counsel fo r  not raising this error, and he would be 

0 
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entitled to relief s ince  this error has been characterized as 

fundamental. 

The Anderson holding not only  directly contradicts an 

explicit holding of Eutsey, it undermines the entire rationale of 

Eutsey in upholding .*I the constitutionality of the statute. The 

court in Eutsey addressed the broader question of whether the 

full panoply of due process rights required in the guilt phase 

was also required in the sentencing phase, i.e., was the state 

required to affirmatively prove all information used in the 

sentencing process beyond a reasonable doubt? 

was not. 

rely on Presentence Investigation reports in showing that the 

defendant should be sentenced as an habitual offender. 

held that it could and that the burden was on the defendant to 

The court held it 

One of the specific issues was whether the State could 

The court 

come forth challenging the information in the PSI with witnesses 

and evidence. In so holding, the court relied in. large part on, 

and explicitly adopted language from, an erudite opinion by 

former Judge Robert Smith in Adams v.  State, 376  So.2d 4 7  (Fla. 

1st DCA 1979). Judge Smith's examination and recitation of the 

is highly instructive. H e  stated: 

Turning to the f ac t s  of this case, we see 
that the sentencing judge found Adams was 
previously convicted of armed robbery and was 
released less than five years before 
committing the felonies for  which he was to 
be sentenced, all of which was admitted o r  
properly proved by cornpatent evidence, 
including a witness who was subject to cross- 
examination. Adams was thus shown to be an 
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c b c 
habitual felony offender within the meaninq 
of section 775.084[1)(a). 

Id., at 58 ( e . s . ) .  

Section 775.084(1)(a), Florida Statutes (1977), which Judge 

Smith addressed, provided in relevant part that the trial court 

may impose an hkbitual offender sentence if it finds: 

3 .  The defendant has not received a pardon 
f o r  any felony or other qualified offense 
that is necessary for the operation of this 
sect ion;  and 
4. A conviction of a felony, misdemeanor, or 
other qualified offense necessary to the 
operation of this section has n o t  been set 
aside in any post-conviction proceeding. 

There are several significant points about the above. 

First, the statute in Adams contained the same pardon and post- 

conviction set aside provisions addressed in Eutsey and in 

Anderson. Second, Judge Smith's recitation of facts, or trial 

court findings, s a i d  nothing about pardons or post-conviction 

overturns f o r  the simple reason t h a t  Adams is grounded on the 

settled principle, subsequently reiterated in Eutsey, that 

affirmative defenses which are not raised by the defendant 

waived. 

are 
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ISSUE I1 

WHETHER THE JUDGMENT CONTAINS A SCRIVENER'S 
ERROR. 

The judgment contains a scrivener's error. Appellant was 

adjudicated guilty of attempted armed robbery and armed robbery 

(R. 2 2 0 ) ,  but th*e written judgment reflects convic t ions  f o r  two 

armed robberies (R. 239). 
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CONCLUSION 

Based on the foregoing discussion, the S t a t e  respectfully 

requests t h i s  Honorable Court to affirm appellant's judgments and! 

sentences, except f o r  the scrivener's error. 
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