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ARalMEm 

I. 

I. au3 Burragan b i s i o n  shauld llDt be qiven x e t r m c b  've eff&. 

LRibnitzer opens his Surrrmry of A q m e n t  with the statement: "This case 

is about the l aw of trusts. '' (Ans. B. a t  7 ) .  This bizarre statenrent is 

a-ntly des ign4 t o  sunarize Leibnitzer's argument for the retroactivity 

of Barrugan u .  City of M m i ,  545 So.2d 252 (Fla. 1989). Y e t  Jhowfaere in 

Leibni tzer ' s  brief is a case cited, or a doctrine discussed, regarding the 

"law of trusts, or its application t o  mrkers' canpensation law," ( I d . )  

I t  appears that Wibnitzer's ent i re  argumnt on the "law of trusts" 

stems f m  his preoccupation w i t h  the history of the internal accounts of the 

City's budget, from which payments e r e  OK =re not made for anployee pension 

benefits and for vmrkers' conrpensation payments, His diatribe wanders through 

the analysis and t r e a m n t  of those internal accounts by the  1981 and 1992 

Gates decisions. City of M i m i  u .  Gates, 393 So.2d 586 (Fla. 3d DCA 1981), 

and City of M m i  u .  Gcttss, 592 So.2d 749 (Fla.  3d DCA 1992). This entire 

topic, h-r, is legally irrelevant to  this proceeding. The decision on 

review does not implicate any internal account issues and mre importantly, 

any issue with respect to  internal accounts was put to  rest in Barrugan, where 

the Court held that the City is a unified whole w i t h  its pension trusts and 

that one account of the City is just like any other account. Burrugun, 545 

So.2d a t  253. 

I t  is surprising that Uibnitzer relies on a hypthetical "trust" thesis 

to  counter the City's challenge to  Barragan retroactivity. In the first of 

its t m  Gates decisions, the  Third District relid on prior decisions to  

reject, expressly, "that the fiduciary status of the City . . . may be properly 

analogized to  that of the trustee of an express trust. . . . I' Gates ,  393 So.2d 
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at 589,  n. 6. To the extent that Leibnitzer's foranost argument against the 

retroactivity of Barrugan relies on any notion of trust law, the City's 

analysis is strengthened because Leibnitzer's argumnt is unsupprted by law 

and inelwant. 

In its initial brief, the City argued that the Barragan ckision should 

not be given retroactive effect, The City there identified the rule of law 

articulated jn Brackenridge u.  Anetek, 517 So.2d 667 (Fla. 1987), cert. 

derlied; 488,U.S.  ,801 t1988) and FLorida.Park Service u .  Strickland,, 18 So.2d 

251 (Fla. 1944), that a precedent-werruling decision is given both 

prospective and retroactive effect if there is no indication to the cont raq  

in the opinion itself, but that reliance of the prejudiced party on the prior 

state of the law muld justify treating the &ision as prospective only. 

!t'hose cases axe accepted by Leibnitzes as the governing authorities. 

Consequently, there is no dispute b e m n  the parties, if the City's reliance 

was justified, that Barrugan may be limited to prospective application only. 

The Barragan opinion did not express the Court's position on 

retroactivity. Accordingly, the issue of re-ctivity boils down to a 

question of whether the City justifiably relid on the state of the law as it 

existed before Barrugan was issued. There is nothing in Leibnitzer's brief 

that suggests, let alone ccanpels, a different conclusion. 

In its initial brief, the City explained at considerable length its 

justifiable reliance on pre-Barrugan law (Init. B. at 5-12), Leibnitzer 

contests the notion of justifiable reliance by the City with essentially four 

propositions: an alleged failure by the City to adduce factual evidence of 

reliance before the Judge of Ccanpensation Claims in this proceeding (Ans. B. 

at 10, 15, 17-18, 24); an alleged failure to raise "detrhntal reliance" as a 

defense at the pretrial hearing ( A m .  B, at 18) an alleged requimmnt for a 
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"change of position" which the City never damnstrated (A~I.s. B. at- 29-31); and 

a microscopic analysis of pre-Barrugan case law to argue that the City could 

not, in fact, have relied on these decisions. (Ans. B. at  19-23). The City 

w i l l  damnstrate that none of the argumnts presented by Leibnitzer negate in 

the slightest the City's justified reliance on the pre-Barragan sta te  of the 

law with respect to pension offsets. 

In this case, and the several other proceedings in which Barrugan Is  

retroactive' application' is being challenged by 'the C%ty, 'an o r d h a r ~  ,had 

received a given construction by a court of supreme jurisdiction -- that is, 
Miami's pension ordinance had consistently and uni fody  been construed by the 

district courts of appeal, acting as courts of last resort, to allow the 

City's pension offsets, and proprty or contract rights -re indeed acquired 

under and in accordance with such construction -- that is, the City's 

contract rights vis-a-vis qlop=s were acquised under the ordinance and in 

accordance with the construction given by district courts of appeal over a 

period of 27 years .  The Strickland test is clear and campelling: those 

contract rights "should not be destrayed" by giving the Burrugun decision 

retrospective operation. 18 So.2d at 253, 

1. Cmtrary to L e i h i ~ ' s  amtention, justifiable mlianr=e is 
rrot; an Widentiaq issue. 

bibnitzer is mong in suggesting that the C i t y  was -ired to present 

factual evidence of justifiable reliance on the pre-lbrragun state of the law. 

For the purpose of a retroactivity analysis of reliance, a "legal" basis for 

reliance is as valid as a factual basis. Indeed, the Stricklad case itself 

involved a legal, as opposed to factual, foundation for justifiable reliance. 

Justifiable reliance was found controlling in Strichland based on the 

state of the law with respect to the €orurn in which Strickland was obliged to 

file his appal frun a deputy cdssioner of industrial relations. Until 
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werruled, judicial precedent required that appeals be taken directly to 

emit court. Stricklarid was held to have filed in justifiable reliance on 

said precedent, notwithstanding that the court subsequently werruled those 

decisions and held that appeals must be taken to the full Industrial Relations 

Carmission. Strickland acted in accordance w i t h  the legal requixarent for 

filing his appeal, as announced in prior precedent, just as the City acted in 

accordance with its court-validated ordinance to offset pension benefits. 
' Without expressly. saying $0, L&mitzer sears" to ,be *saying that t h e  City 

was deficient in not producing the testinany of its lawyers, that over the 

years, they concluded that the City could follow the string of appellate 

decisions expressly upholding the City's o rdinance on pension offset. 

Obviously, the decisions thanselves are all the "evidence" the City w=dd to 

justify its reliance, 

A string of last-resort, final appellate decisions wre i s s u d  by the 

Florida courts E m  1973 to 1989. There is no question that Barrugan was a 

180°, overruling turnabout f m  those pmedents. The City obviously had 

relied to its detriment on the outccatres of those cases by continuing its 

offset of pension benefits under the City's ordinance. m m r ,  the defense 
of detrhntal reliance was presented by virtue of the City's pled and argued 

position that  the reliance exception to retroactivity applied. (R. 7, 36-45, 

61). 

For the purpose of barring retroactivity, a party's mintewe of a 

prior position, based on conclusive judicial detemlinations that it need not 

change, also constitutes a lqally sufficient specie of detrhntal reliance. 
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The question for retrospective application is fr- as whether previous 

conduct was "in reliance upon a prevailing decision.. . ." Strickland, 18 50.2d 
at 253-54. See also Brackenridge, 517 %.2d at 669 (issue posed as to wbther 

the party acted "in reliance on" a previous judicial declaxation). 

There is not an ounce of veracity in the hairsplitting notion that 

reliance cannot be danonstrated fran the continuation of conduct in canplimce 

with pre-Burragan case law. Strickland and Brackenridge, in fact, do not 

differ at, all on. this score f m  the present, case. I Each was. a. situation 

dealing with the application of prwious judicial decisions interpreting 

statutes. The City cannot be held to ox penalized by a higher standard of 

prognostication than the judiciary for its inability to anticipte that the 

appellate decisions validating the o rdinance muld years later be declared 

invalid. 

4. T k  City =lied an its ord ina~@ I as Wid by - - I  

and mt an the court ckcisions -1ves. 

Lejbnitzer argues that the City could not have relid on past court 

decisions because they are factually distinguishable. This assertion is 

found& on a false premise. The City's position was clearly articulated in 

the very first sentence of its initial brief: "Based on an ordinance 

originally adopted by the City of Miami in 1940, the City reduced disability 

pension bnefits for its retired employees.. . . 'I (Init. B. at 1) Naturally, 

the City was cmforted by the  offset-pesnitting rationale of the several 

district court decisions, but the ordinance, repeatedly assailed 

unsuccessfully in court challenges, was the linchpin of reliance that 

justified the City's initial and continuing offset procedwe. 
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5. asserted for Barragan retraactL 'vity do mt 
withstad analysis. 

Leibnitzer argues against the  legitimacy of reliance by the City on 

decisions mde after the legislature's 1973 repal of section 440.09(4), and 

on decisions i n  which the q l o y e e  was injured prior to  that statutory repeal. 

These arguments r e f l e c t  the myopia mirrored i n  Leibnitzer's other efforts to  

mrginalize the City's detrimental reliance on the ordinance w i t h  those cases 

sustained. 

The basic p i n t  ignored by Leibnitzer is t h a t  both pre- and post-repeal 

decisions legitimized the City's use of its ordinance to  make the  offsets, 

The date of repeal of section 440.09(4) was not the triggering feature for the 

City's d e t r b n t a l  reliance. In fact, t h a t  date was specifically held to have 

W n  irrelevant in one dis t r ic t  court precedent. Hoffkins u .  City o f M i a m i ,  

339 So.2d 1145 (Fla. 3d DCA 1976), c e r t .  denied, 348 So.2d 948 (Fla. 1977) .  

I t  was not made a relevat p i n t  of depart- u n t i l  Barragan made it so, scxne 

12 years later, For the sane reason, neither pre- nor post-repeal date of 

injury was a detemimtive feature i n  the City's reliance on its 1940 

ordinance, despite Burragan's use of the repeal date scxne 49 years later as 

the crucialnmnent for invalidation of that ordinarw: e .  

Leibnitzer conjectures, unprsuasively, that  the City should have relied 

not on its ordinance, but rather on the Court's private employer decisions in 

JeweZ Tea, Brown and m t z .  That suggestion is ill-conceived legally and 

practically. F i r s t ,  none of those cases involved public emplayers. 

u i b n i t z e r  nmhere suggests why the City should have extrapolated an adverse 

result f r m  than when the City i tself  had been taken to court repeatally, and 

judicially advised each t i m e  that its offset procedure was sound. 

Second, the first of those private-employer cases, Jewel Tea, was 

decided a f u l l  30 years after the ordinance had been enacted, a f u l l  8 years 
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after the 

Miami u .  Graham, 138 So.2d 751 (Fla. 1 9 6 2 ) )  had been t h  aside by a final 

court dmision, and 3 years before the statutory repeal of Section 440.09(4). 

It is ludicrous to suggest that the City lacked any justification for reliance 

first pension offset challenge to the City's o rdinance (City of 

on its ordinance because it failed in 1970 (Jewel T e a ) ,  1975 (Brawn) and 1976 

(Bnlutz) to disregard court decisions in which the City itself was a party, in 

favor of an extrapolated position which this Court itself did not discover 

until 19 years after'the Jewel Tea case. 

M y ,  neither the City nor its litigation opponents "ignored" the 

cour t ' s  decisions. Iiather, the First District construed those decisions to be 

inapposite to the City's ordinance. See City of M i m i  u .  Knight, 510 So.2d 

1069, 1073 (Fla. 1st DCA), m u .  denied, 518 So.2d 1276 (Fla. 1987). While 

hkight has m been expressly werruled by Barragun, that f o m r  decision 

conclusively damnstrates that Jewel Tea, B r m  a n d D a u t z  =re not ignored. 

Finally, ZRibnitzer argues in favor of retroactivity on the basis that 

he, not the City, had a property or contract right for papnt in full of his 

workers' ccanpensation and pension benefits. The exception to retroactivity, 

as explain4 in Strickland and Brackenridge, is unconcerned with Leibnitzex, 

h-r. It focuses on the harm which retroactive effect m l d  have on the 

party who opposes retroactivity because of hardship. That party is the City, 

not LRibnitzer. It is the City which justifiably relied on decision after 

decision after decision of the courts, over a 27-year span of time, to plan 

and to implerent its fiscal affairs in accordance with its assailed but 

unyielding ordinanc e, 

Indeed, Leibnitzer rpminds us that substantive rights in vmrkers' 

ccanpensation cases are detembd by the law in force on the date of the 

accident. That principle seems to be persuasive of the fact (Ans. B. at 19.) 
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that Leibnitzer had no right t o  pension offset m u n t s  a t  the date of his 

accident, or a t  any subsequent time until the Barragan bcmbshell exploded, 

The "law i n  force" during those periods m s  an ordinance, court-validated, 

saying that the City could offset his pension benefits. 

It should be of interest to  the court that the contentions made by 

Leibnitzer w i t h  respect t o  retrmctivity are cmpletely different frcan, and 

unrelated to, the rationale expressed by the F i r s t  D i s t r i c t  for holding that  

Burragan' should be applied retroactively. 3 I&briitizer's disassociation f m  

the reasoning of that court is jus t i f ied .  

The F i r s t  District first deteymined that the Burragan decision was 

retroactive in City of b y t o n u  Beach u .  Amsel,  585 So.2d 1044 (Fla .  1st DCA 

1991).  In that case, the court gave three reasons for applying Burragait 

retroactively. F i r s t ,  the  court found unavailing the "~ll-recognized" 

exception to presumptive retroactivity -- justifiable reliance. The court 

c k l &  that the City's reliance on this exception failed " in  light of the 

concanitant rule t h a t  the laws i n  force a t  the time a contract is made form a 

part of the contract as if expressly incorporated into it, I' An7se1, 585 So.2d 

a t  1046. This rationale far rejecting justifiable reliance does not answer, 

but rather begs the question of whether Barrugan should be applied 

retroactively. 

The City made the p i n t  in Ansel that it had contractual relationships 

with employees prior to Barragan, premised on an o rdinance which had 

consistently been held by Florida's courts of last resort t o  be proper. The 

City asserted that those contract relationships constituted a right which 

should not be destrwyd by retrospective operation of a subsequent overruling 

decision. For the district court t o  reference as a rule of law that  the 

City's contracts with its esnployrtes incorporated the laws in  force at  the t h  
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contracts *re made is to  c o n f i n ,  not refute ,  that pension offsets were 

proper under the law previously i n  force, for the "law'f at  that tim w a s  the 

court-validated off set ordinanc e .  In other mrds, the First District 's 

explanation in  h e l  as to  why the City should lose the argurru3nt on 

retroactivity is i n  fact an explanation of why the C i t y  should have mn. The 

dis t r ic t  court 's rationale i n  this regard could only rean that Barrugan should 

a l m y s  have been the l a w  -- a conclusion which abjures analysis by begging the 

"very question that was being asked. 

The h e 1  court next rejected the City's p s i t i o n  against retroactivity 

on the basis of "the rationale underlying the Burragan decision. I' ( I d .  ) As 

understod by theA7zseZ court, that rationale was that section 440.21, Florida 

Statutes, prohibited a deduction of ccanpensation benefits f m n  an anployee's 

pension benefits, as a consequence of which the City's ordinance ( to  quote 

Barrugan) was contrary t o  state law. That analysis, too, is premised on 

faulty, result-driven reasoning. It disguises the reality that a line of pre- 

Barrugan judicial precedents had expressly addressed and harmonized section 

440.21 with the  City's pension offset ordinanc e. Again, the First District 

was simply playing the 20-20 hindsight game to  say nothing mre than that 

Burrugan "should" always have been the law. 

As a third p i n t ,  the A w e 1  court carrented tha t  the decretal language 

and rertland "for further proceedings" in Burrugan constituted an implicit 

determination that the decision was t o  have retroactim application, ( I d .  ) 

This is the weakest justification for retroactivity of the lot .  Actually, 

this statanent by the court is a clear contradiction of the Strickland and 

Brackenridge cases t3wnselves. There is no question that  Barragan and 

Giordano w n  their  appeals and w e r e  ent i t led on mnmd to  the  benefits of the 

court's Barragan decision, But i f  every detcmnination on the merits in  an 
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werruling precedent e r e  an "implicit" dete-tion of general retroactive 

application to others, there muld be no need for a presumption of 

retroactivity in the  absence of a stamnt one way or the other, and there 

muld be no reason for any exception to that presumption when the wesrulhg 

decision is silent on the point. Every law-setting precedent would simply 

apply xetrospectively. The district court's result-oriented decision in h e l  

illogically sought to reach too far when it read into the Court's remand in 

Barragan an "inplicit:" detemination of retroactivity. 

Analysis of the First District's second decision on the point -- City of 

Mimii u. Burnett, 596 So.2d 478 (Fla. 1st DCA), rev .  denied, 606 So.2d 1164 

(Fla. 1992) -- similarly suggests why the parties here (with the  exception af 

WLsan) have distanced thawelves f m  that case. The Burnet t W i s i o n  ly a 

-1 of tbnie judges (M of whm sat on the h e l  panel) declared that the 

court's "reading of Barragnii convinces us that the S u p m  C o u r t  did not 

intend to excuse application of its decision. I' By this 

statenent, the court meant that Barrugan ' s  holding that the City's ardinance 

was in contravention of section 440.21 "is interpret& by this court to m 

that the ozdinafice was void effective July 1, 1973, and therefore was not part 

of the law caprising the contract for benefits betwen the enployer and 

q l o y e e . "  This declaration was imnediately f o l l d  by a citation to 

City of Miami u .  Jones, 593 So.2d 544 (Fla. 1st DCA), evidencing further the 

district court's exclusive reliance on contract concepts betwen the City and 

its employees. 

(596 So.2d at 478). 

( I d . )  

The contract analysis in Burnett, lfie its counterprt in h e / ,  

canpletely sidesteps the principles for determining retroactivity which w e r e  

established in Striclzland and Brackenridge -- namely, whether the City, as the 

adversely affected party, justifiably relied on the pre-Barragan state of the 
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law, (The Jones decision, of course, c a m  three years after Barragan.) The 

district court's reliance on its own post-Burrugan dezision is a bootstrap 

position. Put another way, neither the Armel nor Burnett decisions ever 

addressed the issue which the City and Leibnitzer agree is the heart of a 

retmactivity determination -- justifiable reliance by the City on an 

ordinance which was consistently sustained in court against employee 

challenges. That issue of justifiable reliance is analyzed fully in the 

City's initial. brief at pp. 5-13. As the';lrsuments*there asserted are neither 

addressed in the First District decisions discussed abwe nor Leibnitzer's 

answer brief, the City invites the Court's review of the reasans there 

expressed, and urges the Court to declare that the Burrugan decision should be 

given prospective operation only. 

As a f i n a l  argument, LRibnitzer asserts that the Court has already ruled 

that Barragan was retrospective when it denid the City's mtion for rehearing 

following issuance of the Burragan opinion. The contention is made that the 

City argued for prospective effect i n  its motion for rehearing, so that the 

Court's denial constituted a determination on the merits of the retroactivity 

issue. (Ans. B. at 8.) Contrary to this assertion, which is legally flawxi, 

the City never argued to this C o u r t  that the  Burragan decision should be given 

retrospective effect . 
In its rehearing reguest, the City asserted that, because it would be 

bwnd by the Barragaiz decision but the Miami Firefighters' and Police 

Officers ' Retirvimnt Trust ( "FAPO") would not, the City wuld have to bring a 

declaratory action against FAPO to subject it to liability for pension offset 

claims unless the Court recognized FAFO and the City as being separate and 

distinct entities. In that context, in rehearing, the City noted for the 

C o u r t  that the City's suit against FAFYI for the erroms calculation of 
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pension benefits "will also call into question whether the [Burrugan] opinion 

is prospective or retroactive in nature." (R. 143). 

Notably, the City distinctly did not ask this C o u r t  to rule on 

prospectivity. Rather, it noted for the Court's i n t e r e e  that a refusal to 

distinguish FAFQ f ran the City m l d  result in a separate declaratory lawsuit 

being filed, in which prospectivity muld be an issue for consideration in the 

trial court. Nuwhere in its mtion for rehearing did the 

City ask the CourC to limit itslBarragurt deoision to prospective, effect, or 

suggest that the issue of retmactivity was appropriate for consideration by 

the C o u r t  on rehearing. 

(R. 143, 166-70). 

In any event, LRibnitzer's contentions with respect to the rehearing 

process in Burragun are legally untenable. The rule of law governing 

retroactivity and prospectivity star ts  fram the articulation of a directive 

for one, the other or both in the decision itself. Strichland; Brackenridge. 

No opinion was written on rehearing in Barragan. As a consequence, the denial 

of rehearing stands on no better footing in regard to an articulation of 

policy as to retroactivity than does the original decision itself. 

Still another reasons canpels the conclusion that the cour t ' s  denial of 

rehearing in Barrugan did not constitute a ruling on the City's reference to 

retmactivity in its mtion for rehearing. No issue regarding retrospective 

application of a potentially actverse decision was raised by the City, Barragan 

or Giordano prior to issuance of the Court's Barragan opinion. The only 

issues which may properly be raised on rehearing are those in which the court 

has either "werlooked or misapprehended" a pint of law or fact. See Rule 

9*330(a), F1a.R.App.P. Counsel for Barragan and G i o r d a n o  made precisely that 

p i n t  in the first three pages of their reply to the city's mtion for 

rehearing in Barrugan. For all arryone hms, the Court's denial (See App. 1) 
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of rehearing may w e l l  have been nothing mre than a detemimtion that any 

re fence  t o  the issue of retroactivity (had one been raised) vmuld be an 

impwoper argument i n  the mtion for rehearing. 

IT. The City shmld not be subject to t k  10% statutory prmlw for its 

The City contends that the 10% penalty imposed by the Judge of 

Campensation Claims and affirmed by the district court, based on the 1979 

pmvisions of the wrkers' ccsnpensation statute, is inproper and 

unconscionable. The City argued that the language of the s t a tu t e  prwides no 

Iefusal to pay a- tim claim. 

foundation for the  penalty, that the policy reasons for a 10% penalty have no 

possible relevance to  the City's failure to make a lump sum retroactive 

p a p n t  - sua sponte following of the Burrugan decision, and that the "penal" 

nature of the 10% penalty is inappropriate where t k  City was guilty of no 

misconduct cognizable in th@ s t a t u t e  or the policies governing its imposition. 

(Init. B. at 13-21.) 

LRibnitzer responds that the penalty has nothing t o  do w i t h  events or 

the City's conduct prior to  the finality of Barrugan, that the wrkers' 

cmpmation l a w  is self-executing so as to  create an obligation for employers 

t o  infom mployees what is @ and what is being denid,  and that in this 

fiduciary capacity the City was obligated t o  file a "notice t o  controvert" 

inmediately after Barragan bec- final,  in  order to notify Ijeibnitzer that 

the C i t y  did not intend t o  t reat  Barragan as retroactive. (Ans. B. a t  32-44.) 

This argumnt notably f a i l s  t o  rwet the contentions of the City and is 

contrary t o  the very provisions of the tmrkers' ccnnpensation l a w  on which 

Leibnitzer relies. 

Leibnitzer describes, as "misconduct" which makes the 10% penalty 

as autcroatically having a 

This argument is prenised exclusively on the notion that 

appropriate, the City's failure t o  treat Burragan 

retroactive e f fec t .  

-13- 



the City did not notify the Division of Workers' Ccarrpensation and Ldbnitzer 

of its position on retroactivity within 21 days after the Barragait decision 

became final on denial of rehearing on July 14, 1989. Leibnitzer's reasoning 

is sumnarized in his viav that "the City had reason to knm" ( A m .  B. at 40) 

that Burrugan m l d  be given retrospective Fation. That, plainly pt, is 

nonsense, and certainly is not the law. 

It may be true that the City should have "presumed" that Burragan was 

retroactive as welvl as ,pms:pective. I But the City also "had mason" to. analyze 

its eligibility for the justifiable reliance exception to that presumption. 

It cannot be rationally or legally held that on July 15, 1989 (after Barragan 

became final) the City knw or should have known that, soane t w o  years later, a 

district court muld hold that the City m l d  not be accorded the benefit of 

the "justifiable reliance" exception. Leibnitzer, and the First District, in 

its majority opinion in Be1 I, treat the City's post-Barrugan stance as a 

litigation risk for which the City must now be mde to pay the penalty. But 

as earlier noted, neither wibnitzer's nor the district court's 

conceptualizations are informed by the factors relevant to a determination of 

retroactivity. The parties did not litigate the remctivity question in 

Burrugan, and the City quite reasonably was entitled to maintain the 

impropriety of retroactive application to its former aployees who were ~ not 

parties to the Barrugan litigation. 

In any event, it is inaccurate to suggest that the statutory scheme of 

the mrkers ccsnpensation law, and particularly section 440.20, reguired the 

City to file a notice to contruvert with the Division and the mplayee within 

21 days of the finality of the Barrugan decision. Leibnitzer's position is 

not consistent with the language and operation of the statute itself. The 

suggestian presumes that retroactive offsets =re benefits being withheld, and 

-14- 



that the  s t a tu t e  w i r e s  notices to  be f i l e d  controverting the  claims before 

those claims *re even f i led.  There is no such statutory requirement h p s e d  

on employers. U i b n i t z e r  also ascribes s m  neaning to the fact that  Section 

440.20(7) equates penalty payments w i t h  additional ccanpensation. This is 

cqletely irrelevant because the contest is not whether the penalty i t s e l f  

may const i tute  canpensation. Rather, the C i t y  contests that payment of 

retmactim .pensciOn. of fsetn consti tutes "ccaapensation" under .Chapter 440. 

This and other flaws with respect t o  inps i t ion  of the 10% pnal ty  are 

discussed extensively i n  Judge Booth's dissent i n  the B e l l  decision. There is 

no need for the  City to  rehash here Judge Booth's mre cmplete and ccanpelling 

discussion. See 606 So.26 a t  1190-92. It is jnheren t l y  repugnant to  assess 

pnalties for a judicial  mistake; therefore, the penalty award should be 

reversed. 
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Attorneys for Petitioner 
1221 Brickell Avenue 
M i m i ,  Florida 33131 
Telephone: (305) 579-0605 

and 
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IN THE SUPREME COURT 
STATE OF FLORIDA 

CASE NO. 80,998 

CITY OF MIAMI, 

Petitioner, 

VS. 

KENNETH A.  LEIBNITZER, 
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On Review of a Certified Question from the 
F i r s t  District C o u r t  of Appeal 

APPENDIX TO 
REPLY BRIEF OF THE CITY OF MIAMI 

INDEX 

Barraqan v. City of Miami 

Reply to Respondent's Motion f o r  
Rehearing o r  t o  Stay Mandate 



\ - - .  

IN THE SUPREME COURT OF F L O R I D  

- 
_ I ,  

PAUL BARRAGAN, Petitioner, 

V .  

CITY OF M I A M I ,  Respondent. 
~- 

ANDREW GIORDAKO, Petitioner, 

, # V .  

CITY OF M I A M I ,  Respondent. 

No. 7 1 , 6 6 2  

’ ’NO:’  7 2 , 5 7 2  

Not being Satisfied with having had the opportunity to 

f i le two answer briefs on the same issue, instead of the usual one, 

the City has now filed a third brief in the guise a motion f o r  

rehearing. In this new brief it not only teargues issues already 

presented to the court, but argues issues never p r e v i o u s l y  raised 

and i n  so doing, relies on matters outside the record.  

. 

The C i t y ’ s  motion grievously abuses the privi lege 

afforded by Fla.R.App.P.9.330 ( a ) .  That rule provides t h a t  a 

motion f o r  rehearing ‘II .shall state with particuldrity the Points 
* 

of  

The 

aw’or f a c t  which the c o u r t  h a s  overlooked o r  mjeapprohended. 

motion rhall not reargue the merits of t h e  c o u r t ’ s  o r d e r . ”  

The sole purpose of a rehearing motion i s  to bring to the 

attention o f  the reviewing court certain facts ,  precedent o r  r u l e  

of law which the court has overlooked o r  misapprehended in 

rendering its decision, 3 t a t @  ex r e 1  J a v t s  Renl tv  Co. v. Green, 

1 



105 So.2d 817 (Fla.ist OC, 9 5  

motion to reargue the case and it: is improper f o r  the motion to ( 1 )  

inc lude  a w r i t t e n  argument with citations, ( 2 )  argue wi th  the  court 

o v e r  the  cor rec tness  of its conclus ions o r  the point i t  has 

decided, o r  ( 3 )  reargue t h e  cause in advance of a p e r m i t  from the 

, 1 1 1  So.2d 96 (Fla.3rd v .  Stat& c o u r t  for such reargument,  merwood 

DCA 19591. 

This c o u r t  s t a t e d  i n  l e x s s  Co. v ,  Ditvidsn~ , 76  Fla.475, 

Leadershin H o u s i n s .  f n c . ,  322 So.2d 7, 9 (Fla.1975) that: 

"An application f o r  rehearing that 
i s  practically a joinder of issue 
with the cour t  as t o  the correctness 
o f  i t s  conclusions upon points 
involved in its decision that were 
expressly consideredand passed upon, 
and that reargues the cause in 
advance o f  a permit from the court 
f o r  such reargument, is a flagrant 
v i o l a t i o n  o f  the rule, and such 
application wi 1 1  not be considered." 
80 So. at 5 5 9 .  

Y 

It i s  also an abuse of the motion f o r  rehearing to refer 

t o  matters outside the record, C i t y  o f Mimi Reach v. Daoud , 149 
Fla.514, 6 So.2d 846 (1942); North Rrevard - County H o s ~ l  

Pi st t l C t .  f n t .  V .  Florida Public Emnloyeeq Relations c o ~ i s s i o  n,  

- * 
'+.a1 

392 So.2d 556, 566 (F1a.lst DCA 1980); to express displeasure w i t h  

the Court 's  judgment, yhinrrle v .  Stat8 , 431 So.2d 1011, 1013 

(Fla.2d DCA 1983) o r  to further delay the termination of the 

litigation, StatR Y .  Green, 105 So.2d 817, 818-819 (Fla.1st DCA 

1958, c e r t . d i s c h a r g e d ,  112 So.2d 5 7 1  (Fla.t959). 

2 



The violattons b y  t h e  C i t y  of  Rule 9.330 ( a )  and t h e  

principles S e t  out above a r e  so egregious t h a t  the  c o u r t  should n o t  

consider the City's substanttve arguments and should summari ly deny 

t he  motion. If the c o u r t  should dec ide  to revlew the City's 

arguments, the followlng discusslon will reveal  their lack o f  

merit. 

I THE COURT 'SHOULD'NOT RECONSIDER ITS 
JURISDICTIONAL RULING. 

The City challenges the court's ruling that the  Deputy 

had jurlsdtctron to hear t he  " o f f s e t "  issue. That isSue was 

briefed by  the parttes and orally argued to the court. The City 

has now taken the opportunity to t r y  and "beef up" its prev ious  c 

arguments. This is an abuse o f  the rule. 

The court correctly concluded that  * I . .  .a Deputy 

Commissioner may properly increase the amount o f  Workers' 

f Compensation to offset illegal deductions made gn the aceolmt  

fraYment n f  Workers'  C o w t i o n  Benefits . "  (Emphasis a d d e d )  

(Opinion, p . 2 ) .  Th is  conclusion was not only supported by the 

authorities cited by the court in tho last paragraph of Page 2 of 

i t s  opinion, b u t  also by the F i r s t  DCA in C i t y  o f  M i a m i  v .  Kniaht, 

5 1 0  S0.2d 1069 (Fla.lst DCA 1987) review denied, 518 S0.2d 1276  

(Fla.1987) the casm t h a t  gave rise to the issue before the Court. 

The underlying reason f o r  the jurisdictional ruling 1s 

t h a t  the city ordinance which creates the o f f s e t  has the e f f e c t  of 

reduclng compensation benefits. It i s  t h e  City's ordinance that 

- 
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i s  i n  question and n o t  the entit t h  

independence of the  Board is of no importance 

presence in the litigation i s  unnecessary. '  The 

f a c t  litigated, t h e  legality of the o f f s e t  

has been c r e a t e d  to enforce 

The FIPO Board merely admtnlsters t h e  Ordlnance, 

Thus, the independence or lack of 

and the  Board's 

ssue t h a t  was in 

created by the 

Ordinance, was, as the c o u r t  noted, v i g o r o u s l y  litigated by  the 

City. The Board's absence from the proceedings had no e f f e c t  on 

the litigation and  cannot be the basis f o r  a rehearing. 

t h e  Ordinance. 

1t has no power to modify i t . 

I1 

ISSUE PRECLUSION IS NOT AN ISSUE IN 
THIS CASE, 

* 
The C i t y  argues t h a t  t h i s  court's decision will not be 

binding on t h e  Board and that the City will be forced to sue the  

Board to recover sums that i t  will have to expend because of the 

decislon. It has attached as an exhibit to i t s  motion as an 

exhlbit a complaint which i t  proposes t o  file if the Court  does not 

beat a hasty retreat.' 

- 

'The Petitioners note that the references on 9.4 of the City's 
motion to § 5 1 7 5 . 3 3 1  and 185.31 F l o r i d a  Statutes- are new matter- 
introduced into the litigation for the first time in the motion. 
Furthermore, they are irrelevant, not  only because the independence 
of t h e  Board 1s irrelevant, but  because t h e  Statutes do not govern 
the FIPO Board, which was created by the Gates case (see, Exhibit 
A of the motion). An examination of the Statutes and the remedies 
s e t  out i n  a t e a  will reveal that the sources o f  funding and the 
composition of t h e  Board are different under and the 
Statutes. In addition, the motion i m p r o p e r l y  introduces Gates i n t o  
tho litigation f o r  t h e  f i r s t  time. 

'Nothing can be f u r t h e r  outside t h e  p r o h i b i t i o n  against non- 
record  mat ters  being introduced in a motion f o r  rehearing than a 
complaint in a non-existent law suit. 

4 



Grownups a n d  Supreme Court’s should not be spooked by  

hobgobilns. T h e  means b y  which the City will make good t h e  losses 

it has caused to its former Employees throush the  use of t h e  

illegal o f f s e t ,  has no b e a r i n g  on the f a c t  o f  t h e  illegal-ly. 

Neither does t h e  ulttmate cost to the City o f  its mistaken policy. 

The Utes titigatlon c i t e d  b y  the City shows that i t  has 

played f a s t  and loose w i t h  i t s  employee’s penslon funds before .  

The h,uge , unfunded liabtlity caused by the C i t y ’ s  prevtous 

admtnistratton o f  t h e  pension plans was the cause of t h e  Gates 

litigation and the Gates court d i d  not shy away from holding t h e  

C i t y  responsible f o r  its defaults merely because the City’s 

liabiflty was large. Neither should t h i s  court. 5 

proceeds to 

testimony of 

offset case. 

City o f  M i a m  

The Petitioners would suggest that before the City 

sue them and the Board, it should consider the 

Elena Rodriguez in the Charles W .  S m i t h .  pension 

Ms. Rodriguez i s  the Pension Administrator f o r  the 

Firefighters and Police O f f i c e r s  Retirement T r u s t  

She t e s t i f i e d  that prior to 1978 the money offset from 

Since that Urne, it has been 

(See, 

(FIPO). 

pensions was returned to the City. - 

used to reduce the City’s unfunded pension liability. * 

Exhibit A, attached hereto). If the City chooses to open the can 

of worms which was capped by t h e  Gates dec is ion ,  it might Just end 

up becoming immediately 1 iable f o r  its entire unfunded pension 

liability. 
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I11 

THE COURT SHOULD NOT REVISIT THE 
PENSION OFFSET ISSUE. 

The City repeats  i t s  argument that it do-s not take an 

o f f s e t ,  but merely calculates i t s  pensions with Workers'  

Compensation Benefits in mind. This  issue was fully argued in the 

briefs and at oral argument. The court correctly decided it. The 

Petitioners w i  1 1  n a t ,  here ,repeat, t h e ,  arguments. set out in t h e i r  

briefs. T h e  court should not permit the C i t y  to "join issue" w i t h  

i t  on this issue.  

I V  

THE COURT SHOULD NOT REVISIT THE 
PREEMPTION I S S U E .  .. 

Once again, the City joins issue with the court on a 

question that was f u l l y  argued and which was decided adversely to 

the City's position. The Workers' Compensation Statute clearly 

preempts t h e  f i e l d ,  even under Florida's restrictive view of  

preemption. A n y  o the r  conclusion would create  chaos i n  a f i e l d  

t h a t  the legislature already f inds  difficult enough to deal w i t h . 3  

- 

'The court's docision does not impair col lsctive bargaining 
agreements. Those agreements impliedly incorporate the s t a t u t o r y  
law in e f f e c t  at t h e  time o f  their execution.  The prohibition 
against o f f s e t s  was in existence when all currently operative 
collective bargaining agreements were entered into. Therefore, 
this court's interpretation of t he  law w i  1 1  be incorporated into 
t he  agreements, 
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V 

THE C I T Y ' S  EQUAL PROTECTION ARGUMENT 
IS UNTIMELY A N D  IS WITHOUT M E R I T .  

_For t h e  first t ime I n  this litigation, the City urges 

that an outcome adverse to its position would create a d i s p a r i t y  

i n  t reatment between it and p r i v a t e  employers t h a t  i s  of 

constltutlonal dimenslons. The c o u r t  should not permit this i ssue  

to be raised a t  so l a t e  a d a t e ;  both because a motion f o r  reheat ing  

i s  an improper vehlcle to r a i s e  i t  and because the f a i l u r e  to 

timely r a i s e  it constitutes a waiver. 

Substantively, the issue i s  without merit. Since no 

suspect classification such as race i s  involved here,  the t e s t  o f  

equal protection i s  whether there 1s a rational basis f o r  the 

classification. The burden is on the p a r t y  challenging t h e  statute 

to show there i s  no conceivable factual predicate rationally able 

to support  the classification being attacked. The f a c t  t h a t  a 

statute results i n  some inequality will not invalidate it; the 

s t a t u t e  must be so disparate i n  its e f f e c t  as t o  be wholly 

arbitrary. It i s  not the court's function to determine whether the 

legislature achiever its intended goal in the best'manner possible, 

but only whether t h o  goal i s  legitimate and the means to achieve 
- 

i t  are rationally related to the goal, Loxahatc hee R i v e r  

Env i  r o n w a l  Control D i s t r  i c t  v .  Schoo 1 Roard o f Palm Reac h 

Countv, 4 9 6  So.2d 930 (Fla.4th DCA 1 9 8 6 ) .  

The legislature has a great deal o f  discretion to enact 

1eglSlatlOn t h a t  may appear to af fec t  s i m i l a r l y  situated people 
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differently, Rena r t ,me n t o f  C O r t e c t  i o n s  ! . Fl Yurses  r i d a  

Assoc TatJon, 508 So.2d 317, 319 (Fla.1487); pelton v .  Gunte r, 773 
F . 2 d  1548, 1551 ( 1 1 t h  C i r . 1 9 8 5 ) .  

-Manhattan. ~ n c  . , 4 5 1  The City t r e a t s  Alessi v .  Ravbestos 

U.S.504, 101 S.Ct.1895 ( 1 9 8 1 ) ‘  as if it mandates pension o f f s e t s  

w i t h  r e g a r d  t o  pensions governed by E R I S A ,  29  U . S . C . ,  $1001, e t  

seq. It does not .  It s t a t e s  that ERISA preempts the field and 

t h e r e f o r e ,  s t a t e  s t a t u t e s  prohibiting offsets are preempted b y  

ERISA. However, i t  polnts out that the decision to have or  r e f r a i n  

from having an o f f s e t  i s  a matter f o r  the contracting parties. 

In Florida, t h e  legislature certainly has the right to 

mandate t h a t  public employers r e f r a i n  from adopting offsets .  &s 

a consequence, public employers are in the same p o s i t i o n  as private 

employers who do no t  adopt o f f s e t s .  P r i v a t e  employers may be  

equally as res t ra ined  f r o m  adopting o f f s e t s  as are public 

employers. For instance,  a subsidiary of a large corporation, as 

a matter o f  policy, may be ordered not to adopt an o f f s e t  and a 

company facing a powerful union, may be equally as constrained. 

Rather than create a disparity, the court’s decision 

eliminates one. Pensioners under FRS and Chapters 175 and 185 do 

not face o f f s e t s .  With regard to them, City retirees were at a 

disadvantago. Now they are not. That i s  as it should be. 

‘plessi is cited for the f i r s t  time in the mi 
rehear 1 ng . 

tion f o r  
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- 
We quote f r o m  t h e  F i r s t  O C A ’ s  opin ion i n  t v  v ,  

n a u q h a r t y l  4 4 1  Som2d 1 1 6 0 ,  1162 (Fla.ist DCA 1 9 8 3 ) .  

- “As was s t a t e d  by the Queen i n  
Hamlet ,  ‘ t h e  l a d y  d o t h  Protes t  t oo  
much, methinks. ’ o r  as was s t a t e d  b y  

do n o t  love a man who 1s zealous for 
nothing. ”* 

Soswell i n  h i s  L i f e  of .Jahnsm I ‘ I  

Respect fu l ly  submitted,  

Williams i Z i r n t z  
Two Datran Center, Suit8 1100 
9130 South Oadeland B l v d .  
Miami F l o r i d a  33156 
13051 663-1100 

and 

Richard A .  S i c k i n g  
2700 S.W. T h i r d  Avenue 
Sui te  1-E 
Miami, Florida 33129 
[ 3 9 5 ]  858-9181 

and 

Joseph C. Segor 
12815 S.W. 112 Court 
M i a m i ,  F l o r i d a  33176 
13051 233-1380 

Attorneys for  - the  P e t i  t ionerr  
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