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PRELIMINARY STATEmNT 

Petitioner, Terry Glispy, the criminal defendant and 

appellant below in t h e  appended Glispy v. State, 1 7  F.L.W. D2699 

(Fla. 4th DCA December 2, 1 9 9 2 ) ,  the decision over which review 

is sought, will be referred to as "petitioner." Respondent, the 

State of Florida, the prosecuting authority and appellee below, 

will be referred to as "the State. It 

No references to the record on appeal will be either 

necessary or appropriate. See e.g. Jenkins v. State, 385 So. 2d 

1356, 1359 (Fla. 1980) and Reaves v. State, 485 So. 26 8 2 9 ,  830 

note 3 (Fla. 1986). 

Any emphasis will be supplied by the State unless otherwise 

specified. 

0 



STATEMENT OF THE CASE AND FACTS 

Those details relevant to a resolution of the threshold 

jurisdictional question are related in the unanimous opinion in 

Glispy v. State, 17 F.L.W. D2699, which the State, following the 

spirit of petitioner's implicit lead, adopts as its statement of 

the case and fac ts .  
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SuMmARY OF ARGUMENT 

This Court cannot exercise its discretion conflict 

certiorari jurisdiction to review the decision below, since no 

legal "conflict" between the decisions of the Fourth and First 

District Courts of Appeal on the question of when restitution 

must be stricken as tardily ordered by a trial court e x i s t s .  

- 3 -  



ISSUE 

THIS COURT DOES NOT HAVE JURISDICTION TO 
REVIEW THE DECISION BELOW 

ARGUMENT 

Petitioner essentially demands that this Honorable Cour t  

exercise its discretionary conflict certiorari jurisdiction to 

review the Fourth District’s decision in Glispy v. State pursuant 

to Article V, Section 3(b)(3) of the Constitution of the State of 

Florida and F1a.R.App.P. 9.OJO(a)(2)(A)(iv & vi). The State 

firmly disagrees that this Court has jurisdiction to review this 

case. 

The decision over which review is sought reads, in its 

entirety, as follows: 

Affirmed on the authority of Gladfelter 
v. State, 604 So. 2d 929 (Fla. 4th DCA 
1992)[, review granted, Case No, 80,508 (Fla. 
January 5, 1993)”J. 

Glispy v. State, 17 F.L.W. D2699, In Gladfelter v. State, 604 

So. 2d 929, 930 (Fla, 4th DCA 1992), the Fourth District had 

held, in pertinent part, as follows: 

Appellant .... contends it was error f o r  
the trial court to modify . . . . [  her] sentence 
by setting the amount of restitution more 
than sixty days after the sentence was 
imposed, F1a.R.Crim.P. 3.800(b). We have 
repeatedly held,  however, that as long as the 
requirement to pay restitution in included in 
the sentence, setting the actual amount of 
restitution, even beyond sixty days from the 
sentence, is permissible. Savory v. State, 
600 So. 2d 1 (Fla. 4th DCA 1992) .... We affirm 
as to this point, and to the extent that we 
are in conflict with State v. Martin, 577 So. 
2d 689 (Fla. 1st DCA), rev. denied, State v. 
Martin, 587 So. 2d 1329 (Fla. 1991), we note 
such conflict. 
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A prudent reading of State v. Martin, 577 So. 2d 689 (Fla. 

1st DCA 1991), review denied, 587 So. 2d 1329 (Fla. 1991) and 

Gladfelter v. State, however, will disclose that these decisions 

do not legally "conflict" with one another. Consequently, 

Glispy v. Sta te  cannot legally conflict with State v. Martin. 

In State v. Martin, 577 So. 2d 689, 690, the First District 

held that a trial court's imposition of a definite amount of 

restitution upon a convicted criminal defendant as a condition of 

a solely probationary sanction, after the 60-day period for the 

finalization of this sanction under F1a.R.Crim.P. 3.800(b) had 

passed, constituted an "illegal sentence" which could be 

thereafter corrected at any time by the trial court under 

F1a.R.Crim.P. 3.800(a). In Gladfelter v.  State, 604 SO. 2d 929 ,  

9 3 0 ,  in contrast, the Fourth District held that a trial court's 

order that a criminal defendant make restitution to his victim in 

0 

an amount to be calculated as a condition of a probationary term 

which was to follow the defendant's sentence of imprisonment was 

proper under 3.800(b). The First District has itself recently 

implicitly accepted this distinction as dispositive. See Smith 

v. State, 17 F.L.W. D262 (Fla. 1st DCA December 31, 1992). 

Since Gladfelter v. State cannot  legally conflict with 

State v. Martin f o r  purposes of establishing this Court's 

conflict certiorari jurisdiction, neither can Glispy v. State. 

It follows that t h i s  Court must not only deny c e r t i o r a r i  in 

Glispy v. State, but must also deny certiorari in Gladfelter v .  

State as improvidently granted. Compare State v. Rhames, 494 So. 

2d 205 (Fla. 1986). 
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CONCLUSION 

WHEREFORE respondent, the State of Florida, respectfully 

submits that this Honorable Court must summarily DENY the 

petition for writ of certiorari. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney G e n e r a l  
Tallahassee, Florida 

+& Td&--' 
JOHN TIEDEMANN 
Assistant Attorney General 
Florida Bar No. 319422 
111 Georgia Avenue, Suite 204 
West Palm Beach, Florida 33401 
Telephone: ( 4 0 7 )  837-5062 

Counsel f o r  Respondent 
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DISTRICT COURTS OF APPEAL 17 FI,W D2699 

Cir. 1363). However, b:iscJ upon the trial court’s earlier order 
dcnyirig q)pdIccs’ moiion to dismiss appellant’s anicndccl vcri- 
lied complaint, we hold the trial court abuscd its discretion when 
it dismissed appcllcc’s second arncnded vetificd comphint with 
prcjudice. Accordingly, we tcvcrse thc trial court’s order of 
dismissal with prejudice and remand this cause to the trial court 
with instructions to allow iippd1:lnt lcave to aniend his complaint. 

AFFJRMED IN PART, REVERSED IN PAKT and RE- 
MANDED with instmctions consistent herewith. (GLTCK- 
STEIN, C.J. , DELI, and STONE, JI.,  concur.) 

* * *  
Dissolution of mnrringe-Factors bearing upon whether to grant 
illinlony pending dissolution arc the IIW& of requesting spouse, 
financial ability OF other spouse, mid standard of living estnb- 
lished during marriage 
SHERYL LISA EVOLGA, Appcllant, v. ALEX R. EVOLGA, Appcllcc. 4th 
District. C A ~ C  No. 92-2555. L T ,  Cnsc No. 92-15338 16. Opinion filcd Dc- 

nccn~bcr  2, 1992. Appcal of a nonfinnl ordcr  from I I I C  Circuit Coud Tor Browaid 
County; Estclla M. Morinrty, Judgc. Roberta G. Stnnlcy o f  Bnmo L. Digiulinn 
6r Associates, P.A. ,  Fort Lnudcrdnlc, for ~ p p c l l a n t .  No nppcnrancc for appcl- 
lec. 

(PEK CURTAhlr.) While numerous factors are considcrcd in 
determining whether a former spouse is cntitlcd to alirnony aftcr 
dissolution o f  marriage, the factors that bear upon whether :ill- 
mony pending dissolution should be p n t d  are few: the ncerls of 
the spouse seeking alimony, the financi:il ability-of the other 
spouse, and the standard of living established during the mar- 
riage. E.g., Beldier v.  Bclcr’tel-, 271 So.2d 7, 11 (Fla. 1972); 
Wensel v. Wecrrel, 421 So.2d743,750 (FILL 4thDCA 1982). 

Reversed and rcmanded for entry of an order granting appel- 
lant alimony pendente litc in such amount as thc trial court finds 
to be rGisonable. Whether a further hearing is necessary beforc: 
such determination is made is a iiirLtter for the tr id court to cle- 
cide. (DELL, GUNTHER and FARMER, JJ., concur.) 

Appeals-Prohihition is inappropriate reiiicdy to nddrcss erro- 
neous exercise of jurisdiction where there is uclcquate remedy 

. * .  ygilable by appeal-Circuit court ha? cotitinuiilg jurisdiction 
over custody determinations, which includes visitation orders, 
until h i t  jurisdiction is relinquished under provkioils of Uni- 
form Child Custody Jurisdiction Act 

* * *  

MAITHEW JOSEPH MALISKA, Petitioner, v.-VWGINIA GAY BKOOME, 
Circuit Coud Judgc for thc FiRccnih Judicinl Circuit of i n d  for Palm Ucnch 
County. Respondent, 4th District. Casc No. 92-2787. L.T. Casc No. CD-89- 
7750 FD. Opinion filcd Deccmbcr 2, 1992. Petition for writ o f  prohibition. 
Patricia K. Allcn, Wcst Palm Bcnch, for pctitioncr. Rcna J. Taylor of Lcgal Aid 
Socicty of Palm Beach County, Inc., Wcst Palm Beach, far Rcspondcnt-Madc- 
linc Bnlestncri. ” 

(PER CURIAM,)’The petition for writ of prohibition is denied. 
The circuit court has continuing jurisdiction over its “custody 
determinations’’ which by statutory definition includes visitation 
orders. See Fla. Stat. 3 61,1306(2). Therefore, the court had 
continuing jurisdiction over the father and the minor child until 
that jurisdiction was relinquished under the provisions of the 
U.C.C.J.A. See Yurgel v. Yurgel, 572 So.2d 1327 (Fla. 1990); 
Roby v. Nelson, 562 So.2d 375 (Fla. 4thDCA 1990). Prohibition 
is not an appropriate remedy to address an erroneous exe;cise of 
jurisdictionwhere there is a complete and adequate remedy avail- 
able by appeal. Botldurant v. Geeker, 499 So.2d 909 (Fla. 1st 
DCA 1986); Slate ex rel. Depr. of Ilcalth clrrd Rehnbilifntive Ser- 
vices v. Nuurse, 459 So.2d 1214 (Fla. 4th DCA 1986).’ 
(DOWNEY, DELL and WARNER, JJ., concur.) 

‘Ccniorari might hnvc bccn avnilnblc on Ihc grounds thnt the ordcr granting 
custody deparkd from the csscntial rcquircmcnts of law, but this pctilion i s  
untirncly being trcatcd as a pctition for writ of certiorari. Furhcrmorc, appcals 
have bccn filcd from thc ordcrs of the trial court. 

* * *  

Criminal law-Jury instruction on flight b:irmlcss error 
JOHN PKIMM, Appclhnt,  V. STATE O F  FLORIDA, Appcllcc. 4th District. 
Casc No. 91-1964. L.T. Cnsc No 90.12073 CFIO. Opinion filed lhccmhcr2,  
1992. Appcnl from Ihc  Circuit Court for Broward County; Kathlccn A. 
Kcarncy, Judge. Richnrd L. Koscnhaum of IAW Oficcs of Richard L. Roscn- 
buum, Fort Liiudcrdnlc, for nppclLint. Robcrt A. Bultcwofi ,  Attorncy Gcncr- 
PI ,  Tnllnhasscc, nrid Douglas J .  Glaid, Assistnnt Attorncy Gcncral, Wcst Pdm 
Reach, for nppcllcc. 

(PEN CUKIAM.) AFFIRMED. Under the facts of this case, the 
trial court’s instruction on flight constituted harmless error. See 
Slntc v. DiCrrilio, 491 So.2d 1129 (Fla. 1986). Sce uLo Young v. 
State, 601 S6.2dG36 (Fla. 4thDCA 1992). 

Affirmed. (GUNTHER, DELL and STONE, JJ., concur.) 
* * *  

GLISPY Y. STATE. 4111 District. #92-1241. Dcccmbcr 2, 1992. Appeal from 
the Circuit Court for Indian Rivcr County. Afirnicd on llic iiulhor<ly of Ghd-  
J c h r  1’. Srole, 604 So. 2d 929 ( H a .  4th DCA 1992). 
STAKCHER v .  STATE. 4th Dictrict HY2-0694. Dcccmbcr 2, 1Y92. Appcal 
from thc Circuit Court for Broward County. Allirinctl. Hatfgc v. Sinre, 603 
So.2d 1329 0;‘In. 41h DCA 1992). 
THOMPSON v. STATE. $11 District. .#92-04X3. Deccmbcr 2, 1992. Appcal 
from the Circuit Court for Broward County. AFFIRMED. See Floyd v. Slow, 
569 So.2d 1227 (Fln. 1990), c e i t  d w i c d ,  _I U.S.  _, 111 S.Ct. 2912, 115 
L . U . 2 d  1075 (1991). - 

STATE v. ROUERSON. 4th District. H9 1-2722. Dcccnrbcr 2, ,1992. Appcnl 
from thc Circuit Court for Urownrd County. AFFIRMED. See nllc 3.191@)(2), 
Fla. R. Crini. P. (1991). 

* * *  
Ccimln;ll law-Search and scizure-Once defendant’s vehicle 
wns legally stopped because his teitiporary tag was not sulfi- 
cieiilly visible for officer to dcterniinc wliether it had expired, the 
use of I I  sniff dog WLS not an uncwdtut ional  search under the 
Fourth Amendment-No showing thnt stop was made or pro- 
loiiged in order to conduct search-Error to grant motion to 
suppress cannabis found in plastic bag underneath steeriry 
wheel of vehicle after dog alerted to presericc of drugs 
STATE OF FLORIDA, Appcllnnt, v. TERRENCE BASS, Appcllcc. 5th Dis- 
trict. Casc No. 91-2684. Opinion filed Dccchbcr 4, 1992. Appcal from the 
Circuit Coun for Scniinole County, Ncwman D. Brock, Judgc. Robcrt A. But- 
tcrwordi, Attorncy Gcncrul, Tallaha~scc, and Myra 1. Fricd, Assistant Attornc): 
Gcncral, Daytonn Bcnch, for Appcllant. Jnmcs B. Gibson, Public Dckndcr, nnd 
M: A. Lucas, Assistnnt Public Dcfcndcr, Daytonn Bcnch, for Appcllcc. 

(HARRIS, J.) The State appeals the suppression of 24 packages + 
of cannabis and a hundred dollars of U ~ i t e d  States currency 
found in a plastic bag underneath the steering wheel of a vshicle 

.being driven by Terrence Bass. We reverse. 
Bass was stopped for a traffic check because the temporary tag 

on his vehicle was not sufficiently visible for the officer to deter- - 
mine whether it had expired. Once Bass was stopped and the dffi- 
cer approached the vehicle, the officer could see. that the tempo- 
rary tag was valid. Nevertheless, he asked to see Bass’s driver 
license and registration. While Bass was looking for his registra- 
tion, a K-9 officer came to the scene. The dog alerted for the 
presence of drugs and the subsequent search revealed the canna- 
bis and currency. 

Once the defendant was legally stopped, the use of a sniff dog 
was not an unconstitutional search under the Fourth Amendment. 
Uttired Stales v. Place, 462 U,S, 696, 103 S.Ct. 2637, 77 
L.Ed.2d 110 (1983); State v. Tuswell, 560 So.2d 257 (Fla. 3d 
DCA 1990). The trial judge suppressed the evidence because in 
this case there was no traffic violation. We find that immaterial. 
The trial judge found specifically “Certainly, Officer Fontana 
appropriately exercised his jurisdiction by stopping the vehicle 
with a temporary tag which he could not read.” We find that once 
the vehicle was properly stopped, the officer could ask to see the 
driver’s license and registration. There is no edidcnce that the 
stop was made or prolonged in order to conduct the starch. 

REVERSED and REMANDED. (DXAMANTIS, J., concurs. 
DAUKSCH, J., dissents, without opinion.) 
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CERTIFICATE OF SERVICE 

I CERTIFY t h a t  a t r u e  and correct copy of t h e  foregoing has 

been forwarded by courier to Ms. Marcy K. Allen, Esq., Assistant 

Public Defender ,  421 3rd Street, West Palm Beach, FL 3 3 4 0 1 ,  this 

Zb*day of January, 1993, 

Of Counsel 
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