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INTRODUCTION

Petitioner was the Appellant in the Third District Court
of appeal and the prosecution in the Criminal Division of the
Circuit Court of the Eleventh Judicial Circuit, in and for Dade
County, Florida. Respondent was the Appellee in the District

court and the defendant in the trial court.

In this brief, the parties will be referred to as they

appear before this Honorable Court. The symbol "App." will be

used to designate the appendix to this brief.




STATEMENT OF THE CASE AND FACTS

Respondent, LAZARO DIAZ, was arrested with Jose and
Francisco Ramos and charged with armed trafficking in cocaine,
burglary and unlawful possession of a firearm while engaged in a
criminal offense. (App. 1, p.2). Diaz filed a motion to dismiss
the charges alleging a due process violation and objective
entrapment. Jose and Francisco joined in the motion at a later

date. (App. 1, p.2).

Following a hearing on the motion, the trial court
dismissed the charges against the defendants based on the

objective entrapment test enunicated in Cruz v. State, 465 So. 2d

516 (Fla.), cert. denied, 473 U.S. 905, 105 s.Ct. 3527, 87

L.Ed.2d 652 (1985). (App. 1, p.3). Upon reconsideration, the
trial court found that the facts presented justified dismissal
under the objective entrapment test, but based dismissal of the

charges on the due process argument. (App. 1, p.3).

Petitioner, the State of Florida, appealed the dismissal,
arguing that the defendants' due process rights were not
violated. (App. 1, p.5). The State also argued that the

objective entrapment test set forth in Cruz had been abolished by

the enactment of §777.201 of the Florida Statutes. (App. 1, p.5).




The Third District Court of Appeal agreed that the
defendants' due process rights had not been violated, but
affirmed the dismissal of the charges filed against Diaz on the
ground of objective entrapment. (App. 1, pp.4, 6). Because Jose
and Francisco Ramos had been induced by Diaz and not the
confidential informant, the trial court's order dismissing the

charges against Jose and Francisco was reversed. (App. 1, p.6).
The State's Motion for Rehearing and Motion for Rehearing
En Banc was denied by the Third District Court of Appeal on

December 22, 1992. (App. 2; App. 3)

Notice invoking the jurisdiction of this Honorable Court

was filed on or about January 5, 1993.




SUMMARY OF THE ARGUMENT

The instant opinion is in express and direct conflict

with Herrera v. State, 17 Fla. L. Weekly S84 (Fla. February 7,

1992), State v. Pham, 17 Fla. L. Weekly D607 (Fla. 1lst DCA March

2, 1992) and other district court opinions. Discretionary review

should be exercised to resolve this conflict and ensure

uniformity among the districts.




POINT ON APPEAL

WHETHER THE OPINION OF THE THIRD DISTRICT
COURT OF APPEAL IN THE INSTANT CASE
EXPRESSLY AND DIRECTLY CONFLICTS WITH
HERRERA V. STATE, 17 S 84 (FLA., February
7, 1992, STATE V. PHAM, 17 FLA. L. WEEKLY

D607 (FLA. 1st DCA MARCH 2, 1992) AND
OTHER DISTRICT COURT OPINIONS?




ARGUMENT

THE OPINION OF THE THIRD DISTRICT COURT
OF APPEAL IN THE INSTANT CASE EXPRESSLY
AND DIRECTLY CONFLICTS WITH HERRERA V.,
STATE, 17 584 (FLA. FEBRUARY 7, 1992,
STATE V. PHAM, 17 FLA. L. WEEKLY D607
(FLA. 1st DCA MARCH 2, 1992) AND OTHER
DISTRICT COURT OPINIONS?

Section 777.201 of the Florida Statutes (1989) expressly
states that the "issue of entrapment shall be tried by the trier

of fact." In Herrera v. State, 17 Fla. L. Weekly S84 (Fla.

February 7, 1992), this Honorable Court was asked to consider
whether §777.201 impermissibly and unconstitutionally shifted the
burden of proof to the defense. This question was answered in
the negative since the state is not relieved of the burden of
proving each element of the crime charged where the defense
claims entrapment and is required to persuade the jury that he or
she was entrapped. 17 Fla. L. Weekly at 585. By reaching this
decision, this Honorable Court necessarily and implicitly ruled
that the statute was in all other respects constitutionally sound
and in full force and effect. However, because the objective
entrapment defense could not be applied to the facts of Herxrera,
the issue of whether the objective entrapment defense remained

viable in light of 777.201 was not reached. 17 Fla. L. Weekly at

585. (Justice Kogan concurring).




This decision was reached by the First District Court of

appeal in State v. Pham, 17 Fla. L. Weekly D607 (Fla. 1lst DCA

March 2, 1992; Simmons v. State, 590 So. 2d 442 (Fla. 1lst DCA

1991); and State v. Munoz, 586 So. 2d 515 (Fla. 1lst DCA 1991).

In the foregoing cases, the First District Court of Appeal
recognized the uncertainty among the districts and ruled that
§777.201, Fla. Statutes (1987) "effectively abolished the

objective entrapment test articulated in Cruz v. State, 465 So.

2d 516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87

L.Ed.2d 652 (1985)." 17 Fla. L. Weekly at D607.

The Third District Court of Appeal in the instant case
reversed Respondent's conviction because "the first part of the
Cruz test was not satisfied." (App. 1, p.5). 1In ruling that the
first part of the Cruz test was not satisfied in the instant
case, the Third District effectively ruled that the Cruz test of
objective entrapment is viable notwithstanding §777.201, Florida
Statutes (1987), and implicitly ruled that §777.201 is void and
of no effect. These rulings expressly and directly conflict with

the decisions in Herrera v. State, State v. Pham, and Simmons v.

State, and State v. Munoz. Both State v. Munoz and Simmons v.

State, are currently pending before this honorable court (case
numbers 78,900 and 79,094 respectively). Therefore, discretionary
review jurisdiction should be exercised by this Honorable Court

to settle the conflict among the districts and ensure statewide

uniformity.




CONCLUSTON

WHEREFORE, based upon the foregoing Petitioner
respectfully requests that this court grant discretionary review

in the instant cause.
Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General

(:X;AJ%JLQLc 94///2;£§:h“7”f
ANGELICA'D. ZAYAS i
Florida Bar No. 082
Assistant Attorney G ral
Department of Legal Affairs
401 N. W. 2nd Avenue, Suite N921
P. 0. Box 013241

Miami, Florida 33101
(305)  377-5441

CERTIFICATE QOF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing BRIEF OF RESPONDENT ON JURISDICTION was furnished by
mail to GERARDO REMY, Counsel for Lazaro Diaz, 2400 Coral Way,
Suite 501, Miami, Florida 33145 and HARVEY SEPLER, Counsel for
Jose and Francisco Ramos, OFFICE OF THE PUBLIC DEFENDER, 1351 N.
W. 12th Street, Miami, Florida 33125 on this j&&&a day of

January, 1993.

ANGELICA D. ZAYAS
Assistant Attorney G
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IN THE DISTRICT COURT OF APPEAL

OF FLORIDA

THIRD DISTRICT

JULY TERM, 1992

THE STATE OF FLORIDA, R
Appellant, no ? *
Vs, " * ok CASE NO. 91-470

S/ NV A AR

Opinion filed August 11, 1992.

An Appeal from the Circuit Court of Dade County, Steven
Levine, Judge.

Robert A. Butterworth, Attorney General and Angelica D.
Zayas, Assistant Attorney General, for appellant.

Bennett H. Brummer, Public Defender and Harvey J. Sepler,
Assistant Public Defender, for appellees Francisco Ramos and Jose
Ramos; Gerardo A. Remy, Jr., for appellee Diaz.

Before BASKIN, GERSTEN and GODERICH, JJ.

GODERICH, Judge.

The State of, Florida appeals from the trial court's order

‘ dismissing the charges against the defendants, Lazaro Diaz

\\ ) h_-

_\Q‘fﬁ_\ o .




[Diaz], Jose Ramos (Jose] and Francisco Ramos [Francisco]. We
affirm as to Diaz, but reverse and remand for further proceedings
as to Jose and Francisco.

The defendants were arrested and later charged with armed
trafficking in c¢ocaine, burglary, and unlawful possession of a
firearm while engaged in a criminal offense. Thereafter, Diaz
filed a motion to dismiss the charges alleging a due process
violation and objective entrapment. At a later date, Francisco
and Jose joined in the motion.

At the hearing on the motion to dismiss, Diaz testified
that he met Salvador Xiqﬁe, the confidential informant,
approximately one month prior to his arrest. Diaz testified that
the confidential informant called him fifteen or sixteen times to
tell him about a business deal in which Diaz could make a lot of
money. Despite Diaz's lack of interest, the confidential
informant continued to call him.

The confidential informant explained to Diaz that he would
be given a key to a warehouse where he would pick something up.
The confidential informant introduced Diaz to another man who
would wultimately give the key to Diaz. The confidential
informant supplied Diaz with firearms to use during the
transaction and told Diai to go to the warehouse with two other
men. Diaz went to the warehouse with Francisco and Jose. Diaz
testified that he went to the warehouse only because the
confidential informant called him more than fifteen times.

Detective Garcia testified that at the request of Detective

Fernandez, he met with Diaz at a cafeteria while working




undercover. At that meeting, Detective Garcia informed Diaz that
he was expecting a shipment of cocaine and that he would contact
him when it arrived.

Detective Fernandez testified that the confidential
informant was working for monetary reasons and that he had
already been paid two or three hundred dollars. Detective
Fernandez also testified that payment was not contingent on the
confidential informant's testimony at trial or on the arrest of
any individuals. Additionally, Detective Fernandez testified
that the confidential informant was not performing under any
substantial assistance agreement, nor were there any charges
pending égainst the confidential informant. Detective Fernandez
also explained that Detective Garcia was introduced to Diaz in
order to remove the confidential informant from further
negotiations.

The trial court ruled on the motion to dismiss stating that
based on the due process argument, it was "reduc{ing] the charges
from armed trafficking or any charges related to the use of a
firearm, to unarmed." Additionally, the court stated that it was
dismissing all charges based on the objective entrapment test

enunciated in Cruz v. State, 465 So.2d 516 (Fla.), cert. denied,

473 U.5. 905, 105 s.Ct. 3527, 87 L.Ed.2d 652 (1985).

Later, the trial court reconsidered its prior ruling on the
motion to dismiss and granted the motion to dismiss based on the
due process argument. Additionally, the court found that the
facts in the present case justified dismissal under the objective

entrapment test, although it was not dismissing the charges on

that ground.




The trial court, relying in part on State v. Glosson, 462
. So.2d 1082 (Fla. 1985), entered its written order dismissing all
charges based on the alleged due process violation. The State
appeals from this order.
The State contends that the defendants' due process rights
were not violated. We agree.
The Supreme Court of Florida in State v. Hunter, 586 So.2d

319 (Fla. 1991), "limited the holding of State V. Glosson, 462

So.2d 1082 (Fla. 1985), to «cases where the confidential
informant's contingent fee was conditioned on his trial

testimony.” Lewis v. State, So.2d (Fla. 3d DCA case no.

91-1072, opinion filed March 24, 1992) (17 F.L.W. D733]. In the
instant case, the trial court's order was based, in part, on its
finding that the confidential informant "operated on essentially
. a contingent fee basis" and that the confidential informant
"would have been a key witness in the case had the matter
proceeded to trial." These findings, however, are not supported

by the record. gSee State v. Navarro, 464 So.2d 137, 138 (Fla. 3d

DCA 1984) (trial court's findings must be accepted by appellate
court only if there is evidence to support findings); State v.
Delgado-Armenta, 429 So.2d 328, 329 (Fla. 3d DCA 1983) ("trial
judge's conclusions will not be overturned where there is
substantial competent evidence to support it."). Detective
Fernandez's uncontradicted testimony showed that the payment to

the confidential informant was not conditioned on the informant's

testimony at  trial. Therefore, since. the confidential
informant's fee was not conditioned on his testimony at trial, we
‘ must reject the defendants' due process argument.
—4-

w



The defendants also argue that the charges must be dismissed
based on their objective entrapment argument.l We agree as to
Diaz, but disagree as to Francisco and Jose.

The Supreme Court of Florida in Cruz v. State, 465 So.2d

516, 522 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87

L.Ed.2d 652 (1985), stated:

To guide the trial courts, we propound the
following threshold test of an entrapment
defense: Entrapment has not occurred as a
matter of law where police activity (1) has
as its end the interruption of a specific
ongoing criminal activity; and (2) utilizes
means reasonably tailored to apprehend those
involved in the ongoing criminal activity.

In the instant case, as to Diaz, the first prong of the Cruz
test was not satisfied. The trial court found that there "was no
history, information, or intelligence known to law enforcement of
any involvement by these Defendants in any narcotics activities
of drug 'rip-offs' before the confidential informant brought the
Defendants into the scheme." This finding is supported by the
evidence. The confidential informant contacted Diaz fifteen or
sixteen times in an attempt to convince Diaz to get involved in
the drug transaction. When the confidential informant contacted
Diaz, Diaz was not involved in any "specific ongoing criminal

activity." In addition, the second prong of the Cruz test was

not satisfied where the police used means which were not

1 .
The State contends that Section 777.201, Florida Statutes

(1989), has the effect of abolishing the objective entrapment
test enunciated in Cruz. We disagree. S<e Lewis v. State,

So.2d (Fla. 3d DCA case no. 91-1072, opinion filed March 24,

1992) [17 F.L.W. D793, D794 n.1].




"reasonably tailored to apprehend those involved in the ongoing
criminal activity." Cruz, 465 So.2d at 522. Accordingly,
although we disagree with the trial court's rationale, we affirm
the portion of the trial court's order dismissing the charges
against Diaz.

As to Francisco and Jose, it was Diaz who induced them to
commit a crime, not the confidential informant. "When a
middleman, not a state agent, induces another person to engage in
a crime, entrapment is not an available defense." State v.

Hunter, 586 So.2d 319 (Fla. 1991); see also State v. Garcia, 528

So.2d 76 (Fla. 2d DCA), rev. denied, 536 So.2d 244 (Fla. 1988);

Acosta_ v. State, 477 So.2d 9 (Fla. 1985). Accordingly, we

. reverse the portion of the trial court's order dismissing the
charges against Francisco and Jose and remand for further
proceedings.

Affirmed in part, reversed in part and remanded for further

proceedings.
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IN THE DISTRICT COURT OF APPEAL
OF FLORIDA THIRD DISTRICT

CASE NO. 91-470
THE STATE OF FLORIDA,

Appellant,

vs. MOTION FOR REHEARING AND
MOTION FOR REHEARING EN BANC

FRANCISCO RAMOS, et al.,

Appellee.

Appellant, the STATE OF FLORIDA, by and through undersigned
counsel, pursuant to Rule 9.330, Fla.R.App.P., respectfully moves
this Honorable Court for rehearing in the above-styled cause and

as grounds therefore states:

1. Appellees, LAZARO DIAZ ("Diaz"), FRANCISCO RAMOS
("Francisco"), and JOSE RAMOS ("Jose"), were arrested on March
22, 1990, and were later charged with armed trafficking in
cocaine, unlawful possession of a firearm while engaged in a
criminal offense and burglary. (R. 1-11). Prior to trial, Diaz
filed a motion to ‘dismiss the information filed against him,
alleging a due process violation and entrapment as a matter of

law. (R. 23-36). Francisco and Jose joined in the motion at a

later date. (T. 9).




Based upon the testimony presented at the hearing on the
foregoing motions, the trial court reduced all counts relating to
the use of a firearm from armed to unarmed. (T. 121-122). The
court also dismissed all charges because of the objective

entrapment test set forth in Cruz v. State, 465 S0.2d 516 (Fla.),

cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 L.Ed.2d 652

(1985). (T. 121-122). Ten days later, the trial court informed
the parties that the charges would be dismissed because of the
due process arguments proffered by the defendants and stated that
"although the Third District has ruled there is no longer an
entrapment . test," the facts Jjustified dismissal order to

objective entrapment test. (T. 131-132).

On appeal, the state challenged the dismissal of the
charges, arguing that use of a confidential informant vicolates

due process considerations only where the informant must testify

at trial and will benefit from his trial testimony and the
successful prosecution of a defendant. (Initial Brief 10-17).
The State also challenged the trial court's finding that the
charges should be dismissed because of the objective entrapment
test and the possibility that dismissal was based upon the

objective entrapment test. (Initial Brief 18-19).

2. In affirming the dismissal of the charges against

Diaz, this Honorable Court relies on the objective entrapment

test enunciated in Cruz v. State. This Court further relies on




its decision in Lewis v. State, 17 FLW D793, 794 n.1l (Fla. 3d DCA

March 24, 1992). (Slip Op. 5). Appellant submits that this

reliance is misplaced.

3. Section 777.201(2) of the Florida Statutes expressly
states that the "issue of entrapment shall be tried by the trier
of fact." This Honorable Court has held that the defense of
objective entrapment had been abolished by §777.201. See

Gonzalez v. State, 571 So.2d 1346 (Fla. 3d DCA 1990), review

denied, 584 So.2d 998 (Fla. 1991); State v. Lopez, 522 So.2d 537
(Fla. 3d DCA 1988). However, following the decisions in State v.

Hunter, 586 So.2d 319 (1991) and State v. Krajewski, 589 So.2d

254 (Fla. 1991), this Court issued its opinion in Lewis v. State,

applying the objective entrapment test to the facts presented in
Lewis. In. so doing, this Court recognized the 1line of cases
holding that the objective entrapment test had been abolished by
§777.201, but chose to rely on Hunter and Krajewski. -—17-FEW—at-
D794 n.1. S

As noted by Chief Judge Schwartz in his specially
concurring opinion in Lewis, the court in Hunter did not even
cite §777.201. Appellant submits that the court in Hunter had no
reason to discuss §777.201 since the statute was not in effect
when Hunter and Conklin were charged and therefore, could not

have been in effect when the crimes were committed. Section

777.201 went into effect on October 1, 1987. Ch. 87-243, 842,




Laws of Fla. Because the Fourth District Court of Appeal's

opinion in Hunter v. State, reflects 1986 appellate court case

numbers 4-86-0807 and 4-86-0808, the appeals in Hunter were
originally filed in 1986 and the crimes clearly were committed

before October 1, 1987. See Hunter v. State, 531 S5o0.2d 239 (Fla.

4th DCA 1988)(see title page reflecting appellate case numbers).
Any application of §777.201 to the offenses in Hunter would

violate ex post facto considerations. Miller v. Florida, 482

U.S. 423, 107 S.Ct. 2446, 96 L.Ed.2d 351 (1987). Section 777.201
does, however, apply to the instant case because Appellant was

charged in 1990 - well after the statute went into effect..

5. State v. Krajewski 1s also inapplicable to the facts

of the instant case. When presented with the issue of objective
entrapment in Krajewski, the Fourth District Court of Appeal
agreed with prior Third District Court rulings and held that the
defense of objective entrapment had been abolished by §777.201.

Krajewski v. State, 587 So.2d 1175, 1177-78 (Fla. 4th DCA 1991).%

After finding that the objective entrapment defense had been
abolished by §777.201, the Fourth District addressed State v,
Glosson and due process criteria and found that Krajewski's due

process rights had been violated. 587 So.2d at 1183-84. The

This ruling was not altered or rejected by the Supreme Court
in Krajewski v. State, 589 So.2d 254 (Fla. 1991). However,
like the court in the instant, the Fourth District has
receded from this position and recently ruled that State v.
Hunter revives the objective entrapment test despite
§777.201.< See Ricardo v. State, 17 FLW D1 (Fla. 4th DCA
January 3, 1992); Strickland v. State, 16 FLW D2671 (Fla.
4th DCA October 25, 1991).




Fourth District then certified to the Supreme Court the limited
question of whether the facts of Krajewski violated State v.
Glosson, 587 So.2d at 1184. The Supreme Court answered the
certified question in the negative, indicating that there was no

due process or Glosson violation. 589 So.2d at 255. The Supreme

Court in Krajewski did not address Cruz v. State, 465 So.2d 516
(Fla. 1985), or the issue of objective entrapment because the
certified question dealt solely with Glosson and due process

considerations. 589 So.2d at 254,

6. Based upon the foregoing, it is extremely clear that
neither Hunter nor Xrajewski mandate the application of the

objective entrapment test to the facts of the instant case.

7. As Chief Judge Schwartz points out in his concurring

opinion, in Lewis the Supreme Court in State v. Hunter neither
expressly .- overrules §777.201, nor holds the statute to be

unconstitutional. 17 FLW at 794-795. In fact, in Herrera v.

State, 17 FLW S84 (Fla. February 7, 1992), the Supreme Court was
asked to consider whether §777.201 impermissibly shifted the
burden of proof from the prosecution to the defense. Implicit in
the Supreme Court's ruling that  the statute did not
unconstitutionally shift the burden to the defense, was a ruling
that the statute was otherwise constitutionality sound. However,

because the objective entrapment defense could not applied to the

facts of Herrera, the issue of whether the objective entrapment




defense remained viable in light of §777.201 was not reached. 17

. FILW at S$85. (Justice Kogan concurring).

8. Because the Supreme Court has not yet addressed the
viability of the objective entrapment defense 1in light of
§777.201, Appellant respectfully requests that this Honorable
Court grant rehearing to reconsider the instant case in light of

its previous decisions in Gonzalez v. State, 571 So.2d 1346 (Fla.

3d DCA 1990), review denied, 584 So.2d 998 (Fla. 1991), and State

v. Lopez, 522 So.2d 537 (Fla. 3d DCA 1988).

9. Appellant also respectfully reguests that the
following question be certified to the Florida Supreme Court as a

. question of great public importance:

HAS THE OBJECTIVE ENTRAPMENT TEST SET FORTH

IN CRUZ V. STATE, 465°S0.2D 516 (FLA. 1985), —
CERT. DENIED, 473 U.S. 905 (1985), BEEN
ABOLISHED BY THE ENACTMENT OF SECTION
777.201, FLORIDA STATUTES (1987)?

This question has been certified to the Florida Supreme Court by

the First District Court of Appeal in State v. Thinh Thien Pham,

17 FLW D607 (Fla. 1st DCA March 2, 1992) and Simmons v. State, 16
2

FLW D3092 (Fla. lst DCA December 13, 1991).

Undersigned counsel has been informed that the Supreme
Court has accepted jurisdiction in Simmons.




10. Assuming, for the sake of argument only, that the

foregoing analysis 1s unpersuasive and that State v. Hunter does

in fact revive the objective entrapment defense despite 8777.201,
Appellant submits that the instant cause should be remanded to
the trial court without direction to discharge so that the State
may present evidence to rebut the claim of objective entrapment.

See Clemons v. State, 533 So.2d 321 (Fla. 5th DCA 1988)(remand

necessary to determine whether defendant's car would have been
routinely stopped for a traffic infraction absent drug suspicions
of police officers where testimony in this regard was neither
credited nor discredited and issue not reached by trial court);

Sanchez v. State, 516 So0.2d 1061 (Fla. 3d DCA 1987) (correctness

of +trial court's ruling on suppression motion turned on
resolution of conflict between testimony of two officers

necessitating relinquishment of jurisdiction to trial court for

entry of findings of fact and conclusions of law); Adams v.

State, 417 So.2d 826 (Fla. lst DCA 1982)(where defendant's motion

for new trial raised issue that verdict was contrary to weight of

evidence but order denying motion was worded so as to indicate

that trial court may have limited itself to sufficiency of
evidence standard, remand was necessary to allow trial court to
state whether its ruling was on weight of evidence as well as

sufficiency). See also United States v. Torres, 720 F.2d 1506

(11th Cir. 1983)(failure to make sufficient findings of fact to
enable panel to properly review conclusion of law requires remand

for clarification by trial court); United States v. Kastenbaum,




613 F.2d 86 (5th Cir. 1980)(case may be remanded if the trial

court has made no findings or insufficient findings).

11. Because, as was discussed above, State v. Hunter and

State v. Krajewski do not apply to the facts in the instant case

and the Florida Supreme Court has not expressly ruled that the
objective entrapment defense survives §777.201, undersigned
counsel respectfully requests rehearing en banc pursuant to

Fla.R.App.P. 9.331 and certifies:

I express a belief, based on a reasoned and
studied professional judgment, that the panel
decision is contrary to the following
decisions of this court and that a
consideration by the full court is necessary
to maintain uniformity of decisions in this
court: Gonzalez v. State, 571 So.2d 1346
(Fla. 3d DCA 1990), Gonzalez v. State, 525
So.2d 1005 (Fla. 3d DCA 1988), and State v.
Lopez, 522 So.2d 537 (Fla. 3d DCA 1988).

12. Pursuant to Fla.R.App.P. 9.331 undersigned counsel
further certifies:
I express & belief, based on a reasoned and

studied professional judgment, that the panel
decision is of exceptional importance.




WHEREFORE, based upon the foregoing reasons and authorities
cited herein, Appellant requests rehearing or rehearing en banc.
Appellant further requests that this Honorable Court certify the
question presented above as a question of great public
importance.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida

((/V*‘?J/éx, Ly T

ANGELICA D. ZAYAS GZ/
Assistant Attorney (general
Florida Bar No. 0822256
Department of Legal Affairs

401 N.W. 2nd Avenue, Suite N921
Post Office Box 013241

Miami, Florida 33101

(305) 377-5441

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing MOTION FOR REHEARING AND MOTION FOR REHEARING EN BANC
was furnished by mail to GERARDO REMY, Attorney for Lazaro Diaz,
3400 Coral Way, Suite 501, Miami, Florida 33145, and HARVEY
SEPLER, Attorney for Francisco and Jose Ramos, Assistant Public

Defender, 1351 Northwest 12th Street, Miami, Florida 33125, on
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equalto the amount demanded in such ¢laim of lien, plus interest thereon
at the legal rate for 3 years, plus $500 to apply on any court costs which
may be taxed in any proceeding to enforce said lien.
dhee § 627.756, Fla. Siat. (1987).
‘g 627.736(8), Fla. Star. (1987).

L * *

Criminal law—Entrapment—-Statute which allocates to defen-
dant the burden of proving entrapment defense is not unconsti-
tutional—Defendant not deprived of due process by jury instruc-
tion shifting burden of proving entrapment to defense
ORLANDO HERRERA, Petitioner, v. $TATE OF FLORIDA, Respondent,
Supreme Count of Florida. Case No. 78,290. February 6, 1992, Application for
Review of the Decision of the District Court of Appeal - Certified Great Public
Importance, Fourth District - Case No. 90-00583 (Palm Beach County). Rich-
ard L. Jorandby, Public Defender and Allen J, DeWeese, Assistant Public
Defender, Filteenth Judicial Circuit, West Palm Beach, Florida, for Petitioner.
Robert A, Butterworth, Attorney General; Josn Fowler, Burcau Chief, Senior
Assistant Attorney General and Douglas J. Glaid, Assistant Attorney General,
West Palm Beach, Florida, for Respondent.
(McDONALD, 1.) In Herrera v. State, 580 So.2d 653, 654 (Fla,
4th DCA 1991), the district court certified the following question
as being of great public importance:
Do Instruction 3.04(c)(2), Florida Standard Jury Instructions in
Criminal Cases, and Section 777.201(2), Florida Statutes
(1989), both applicable to offenses after 1987, unconstitutionally
shift the burdento the defense to prove entrapment?

We have jurisdiction pursuant to article V, section 3(b)(4), Flor-
ida Constitution, answer the question in the negative, and ap-
prove Herrera.
The State charged Herrera with trafficking in cocaine, con-
spiracy to traffic in cocaine, and obstructing an officer without
‘tolence. These charges resulted from a sting operation initiated
/ a confidential informant, and Herrera raised entrapment as an
figgative defense. Herrera asked the trial court to give the jury
&uﬁxer standard instruction on entrapment, the last paragraph
of ch stated: *‘On the issue of entrapment, the State must
convince you beyond a reasonable doubt that the defendant was
not entrapped.’” Instead, the court gave the Jjury the current
standard instruction on entrapment, the final paragraph of which
12ads: “‘On the issue of entrapment, the defendant must prove to
vou by a preponderance of the evidence that his criminal conduct
occurred as the result of entrapment.”* The Jjury convicted Her-
vera of the trafficking and obstruction charges, for which the trial
ourt imposed consecutive fifteen and one-year sentences, re-
. +ectively. The district court affirmed the convictions, but re-
‘rll)abnded for resentencing, and certified the question set out
above,
The new paragraph in the entrapment instruction is based on
section777.201, Florida Statutes (1989), which reads as follows:

(1) A law enforcement officer, a person engaged in coopera-
tion with a law enforcement officer, or a person acting as an
agent of a law enforcement officer perpetrates an entrapment if,
for the purpose of obtaining evidence of the commission of a
crime, he induces or encourages and, as a direct result, causes
another person to engage in conduct constituting such crime by
employing methods of persuasion or inducement which create a,
substantial risk that such crime will be committed by a person
other than one who is ready to commit it.

(2) A person prosecuted for a crime shall be acquitted if he
proves by a preponderance of the evidence that his criminal
conduct occurred as a result of an entrapment. The issue of en-
trapmentshall be tried by the trier of fact,

This section is derived from chapter 87-243, section 42, Laws of
Florida, and codifies, for the first time, a general entrapment de-
fen his Court approved the new instruction for use in Flor-
ida’ I courts, but noted the instructions committee's concern
over the constitutionality of the legislation and this Court’s re-
fusal to consider such an issue in nonadversarial proceedings. In
re Standard Jury Instructions in Criminal Cases, 543 80.24 1205
(Fla. 1989). The instant case squarely presents the issue for our
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resolution.

Herrera argues that this Courl’s decisions on previous ver-
sions of the entrapment instruction, e.g., State v. Wheeler, 468
$0.2d 978 (Fla. 1985), demonstrate that the new instruction and
subsection 777.201(2) violate the due process clauses of the
United States and Florida Constitutions. The State, on the other
hand, contends that the instruction and statute are constitutional
because they shift only the burden of persuasion of an aflirmative
defense, not the burden of proving the clements of the crime
charged and the defendant’s guilt. The two district courts that
have considered this issue have agreed with the State., E.g., Kra-
Jewski v. State, 587 $0.2d 1175 (Fla, 4th DCA 1991);* Gonzalez
v. State, 571 S0.2d 1346 (Fla. 3d DCA 1990), review denied,
584 80.2d 998 (Fla. 1991). We do likewise.

Entrapment is a judicially created® affirmative defense de-
signed to prevent the government from contending a defendant
“‘is guilty of a crime where the government officials are the
instigators of his conduct.”” Sorrells v. United Srates, 287 1.8,
435, 452 (1932).* To this end, *‘[t]he predisposition and criminal
design of the defendant are relevant.” Id. at 451, If the defendant
*'is a person otherwise innocent whom the government is seeking
to punish for an alleged offense which is the product of the cre-
ative activity of its own officials . . . . common justice requires
that the accused be permitted to prove it."* Jd. Thus, we have
defined the ‘‘essential element of the defense of entrapment’’ as
“‘the absence of a predisposition of the defendant to commit the
offense.” State v. Dickinson, 370 So.2d 762, 763 (Fla. 1979).
Subsection 777.201(1) now provides that lack of predisposition
is an element of the defense.

Over the years Florida courts have gone back and forth on
which side must produce evidence regarding the defendant’s
having been entrapped.® Some cases hold that defendants must
show entrapment by proving their lack of predisposition toward
criminal activity. E.g., Priestly v, State, 450 So.2d 289 (Fla. 4th
DCA 1984); Evenson v. State, 277 So0.2d 587 (Fla. 4th DCA
1973); Koptyra v. Stare, 172 So0.2d 628 (Fla. 2d DCA 1965).
Other cases have held that the State must disprove entrapment by
showing the defendant’s predisposition to commit the offense,
E.g., Wheeler; Moody v. State, 359 $0.2d 557 (Fla, 4th DCA
1978). Subsection 777.201(2) evidences the legislature’s intent
that the defendant should prove entrapment instead of requiring
the State to disprove it.

Entrapment is an affirmative defense and, as such, is in the
nature of an avoidance of the charges.® Evenson. As this Court
has previously stated: “‘An ‘affirmative defense’ is any defense
that assumes the complaint or charges to be correct but raises
other facts that, if true, would establish a valid eXxcuse or justifi-
cation or a right to engage in the conduct in question.’’ State v,
Cohen, 568 S0.2d 49, 51 (Fla. 1990). In considering affirmative
defenses the United States Supreme Court has held that *‘it is
normally ‘within the power of the State to regulate procedures
under which its laws are carried out, including the burden of
producing evidence and the burden of persuasion,’ and jts deci-
sion in this regard is not subject to proscription under the Due
Process Clause unless ‘it offends some principle of justice so
rooted in the traditions and conscience of our people as 10 be
ranked as fundamental.” *’ Patterson v. New York, 432 U.S. 197,
201-02 (1977) (citations omitted), The burden of proving the
elements of a crime cannot be shifted to a defendant. E. 8., Sand-
strom v. Montana, 442 U.S. 510 (1979). If **a State’s method of
allocating the burdens of proof does not lessen the State’s burden
to prove every element of the offense charged,”” however, *a
defendant’s constitutional rights are not violated.” Walion v.
Arizona, 110 S.Ct. 3047, 3055 (1990). Earlier Florida cases
recognized the principles set out in these more recent Supreme
Court cases. E.g., Koptyra, 172 $0.2d at 632 (*'While the state
always has the burden of proving the guilt of accused beyond a
reasonable doubt and the accused never has the burden of proving
his innocence, nevertheless, the burden of adducing evidence on
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the defense of entrapment is on the accused unless the facts relied
on otherwise appear in evidence to such an cxtent as to raise in
the minds of the jury a reasonable doubt of guilt.””)

For the first time the State, through the legislature, has decid-

hat the burden is on defendants claiming entrapment to prove

they were entrapped. §777.201(2). We hold that allocating
this burden to a defendant is not unconstitutional, Cf. Patterson,
432 U.S. at 210 (the Court refused **to adopt as a constitutional
imperative, operative countrywide, that a State must disprove
beyond a reasonable doubt every fact constituting any and all
affirmative defenses related to the culpability of the accused’’
because *‘{plroof of the nonexistence of all affirmative defenses
has never been constitutionally required.’")

As stated earlier, the lack of predisposition to commit the
crime charged is an essential element of the defense of entrap-
ment. The predisposition to cormit a crime, however, is not the
same as the intent to commit that crime. As explained by the New
Jersey Supreme Court in its consideration of this issue, *‘predis-
position is not the same as mens rea. The former involves the
defendant’s character and criminal inclinations; the latter in-
volves the defendant’s state of mind while carrying out the alleg-
edly criminal act.’” Stare v. Rockholt, 476 A.2d 1236, 1242 (N.J.
1984). Requiring a defendant to show lack of predisposition does
not relieve the State of its burden to prove that the defendant
committed the crime charged. The standard instructions require
the State to prove beyond a reasonable doubt all the elements of
the crime, and we find no violation of due process in requiring
defendants to bear the burden of persuading their juries that they
were entrapped.

Therefore, we answer the certified question in the negative and
approve the district court’s decision in Herrera.”

Itis so ordered. (SHAW, C.J. and OVERTON, GRIMES and
HARDING, 1J., concur. KOGAN, J., concurs in result only
iith an opinion, in which BARKETT, J., concurs.)

Prior to cnacting chapter 87-243, Laws of Florida, the legislature had done
litle regarding entrapment. In 1977 the legislature codified the affirmative
defense of entrapment for violations of the Florida Anti-Fencing Act, sections
812.012 through 812,037, § 812.028(4), Fla. Stat. (1977). This Court found
that act, including its codification of entrapment, constitutional in State v. Dick-
inson, 370 50.2d 762 (Fla. 1979). Before the ensctment of subscction
812.028(4), the legislature had also addressed entrapment by abolishing its use
in bribery prosccutions. § 838.11, Fla. Stat. (1957). Section 838.11, however,
hasbeen repealed. Ch. 59-234, 8 1, Laws of Fla.

*In Krajewski v. State, 587 So.2d 1175 (Fla 4th DCA 1991), the district
cour cerlificd the same question that we answered in State v. Hunter, 586 So0,2d
319 (Fla, 1991), and, in reviewing Krajewski, we answercd that question and
did not consider the issue presented in the instant case. State v. Krajewski, No,
77,685 (Fla, Oct. 17, 1991).

’l Wayne R, LaFave & Austin W. Scolt, Jr., Substantive Criminal Law
§ 5.2(2) (1986).

*The United States Supreme Court first recognized and applicd the entrap-
ment defense in Sorrells v, United Siates, 287 U.S. 435 (1932). United States v.
Russell, 411 U.S. 423 (1973). This Court recognized the defense shortly after-
wards, E.g., Hall v, State, 144 Fla. 333, 198 So. 60 (1940).

At least 40 jurisdictions have considered which side should bear the burden
regarding entrapment, with slightly more than half placing it on the defendant.
John H. Derrick, Annotation, Burden of Proof as 1o Entrapment Defense—Siate
Cases, 52 A.L.R. 4th 775 (1987).

‘An aflirmative defense gencrally concedes the clements of an offensc. State
v. Cohen, 568 50.2d 49 (Fla. 1990). Regarding the affirmative defense of en-
trapment, however, we have held that “‘a request for an instruction on entrap-
ment when there is evidence to suppon the defense should be refused only if the
defendant has denied under oath the acts constituling the crime that is charged.”
Wilson v. State, 577 So0.2d 1300, 1302 (Fla, 1991). See Mathews v, United

Swates, 485 U.S. 58 (1988).
"We decline to address the sccond issuc raised by Herrera.

the result reached by the majority in construing section
01, Florida Statutes (1989), I write separately to stress that
the majority is concerned exclusively with the “*subjective’” form
of entrapment. Although the majority does not note the fact, a
sccond constitutionally-based form of entrapment exists in Flori-

#GAN, J., concurring in result only.) While ] have no quarrel
7.2
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da. This second form is ‘‘objective’” entrapment, which we
recognized as a matter of state law in Cruz v. State, 465 So.2d
516, 520-21 (Fla.), cert. denied, 473 U.S. 905 (1985). Accord
State v. Glosson, 462 So.2d 1082 (Fla. 1985),

Although no similar defense cxists in the federal system,
Justice McDonald's majority opinion in State v. Hunter, 586
S0.2d 319, 322 (Fla. 1991), expressly recognized that “‘this
objective entrapment standard includes due process consider-
ations.’’ The majority does not discuss the objective-entrapment
analysis developed by Cruz, Glosson, and Hunter, and it thus is
obvious that the majority has not attempted to address the exact
nature of the burdens of proof under an objective entrapment
defense.

1 am somewhat surprised by the majority’s failure even to
mention objective entrapment. In the recent case of Traylor v.
State, No. 70,051 (Fla. Jan. 16, 1992) [17 F.L.W. 542], Chief
Justice Shaw joined in relevant part by five other members of this
Court recognized the existence of the doctrine of primacy. Under
primacy, state courts are required to give first consideration to
state constitutional issues, and only to address analogous federal
questions if no violation of the state Constitutionis found.

In the present case, the majority fails even to make a perfunc-
tory gesture at honoring its own recently announced doctrine of
primacy. This is especially troubling, since petitioner raised state
constitutional issues in his brief and expressly argued that his
entrapment defense was based on article I, section 9 of the Flori-
da Constitution. Certainly when state issues are properly raised
and briefed, this Court has a duty and an obligation to honor its
own doctrine of primacy.

I do not quarrel with the result reached by the majority only
because I agree with its implicit holding that objective entrap-
ment was not a defense available to this petitioner based on the
facts at hand. In discussing objective entrapment, we previously
have stated that it is not a permissible defense

where police activity (1) has as its end the interruption of a spe-

cific ongoing criminal activity; and (2) utilizes means reasonably

tailored to apprehend those involved in the ongoing criminal

activity.
Cruz, 465 So.2d at 522. The emphasis of objective entrapment is
on forbidding the state from prosecuting ‘‘crime’’ that never
would have existed but for police activity engendering the of-
fense or police conduct that otherwise overstepped the standards
of permissible governmental conduct. Id. at 521. Here, I cannot
agree that the crime for which petitioner was convicted was man-
ufactured by police or was otherwise improper. The use of sub-
terfuge is subject to definite due process limitations even in cases
involving criminally predisposed defendants; but I do not agree
that the limits were crossed here. This was a routine and rather
unremarkable sting operation. Thus, the only possible defense
available to petitioner was subjective entrapment.

On this last question, I agree with the majority that section
777.201 meets the minimum standards of the state and federal
constitutions. In Florida, an affirmative defense does not concern
itself with the elements of the crime, but essentially concedes
them. State.v. Cohen, 568 S0.2d 49 (Fla. 1990). Thus, the due
process réquirement of proof beyond a reasonable doubt is not
violated if a defendant must prove subjective entrapment by a
preponderance of the evidence, as section 777.201 requires,
because the State is not being relieved of its burden of proof. The
statute therefore is valid, although this holding necessarily is
limited solely to the statute’s application to subjective entrap-
ment. In this sense, the majority is recognizing that the relevant
portion of our opinion in State v. Wheeler, 468 So0.2d 978 (Fla.
1985), has been legislatively overruled by section 777.201 as
Wheeler is applied to subjective entrapment.

This does not necessarily mean, however, that the same con-
clusions would apply to the defense of objective entrapment. As
Cruz and Hunter held, objective entrapment by its very nature
raises distinet due process questions. See Cruz, 465 S0,2d at 521-
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22. Some of the preliminary considerations about objective
entrapment are questions of law that must be decided by the trial
court, not the jury—a situation that is quite different from sub-
i s entrapment. Moreover, we have recognized that the state
b significant burden of proof with regard to this legal ques-
tion. Id. at 520-22. Accordingly, the question of the burdens of
proof applicable to objective entrapment is a far more serious
issue of Florida constitutional law, and one that the majority does
not address or modify today. That is as it should be, since this is
not an objective entrapment case. (BARKETT, J., concurs.)
L * *

Mechanic’s lien—Where property owner and contractor share a
common identity, privity may be established between a subcon-
tractor and the owner so as to excuse the notice to owner re-
quirement for perfecting mechanic’s lien—Common identity is
established between contractor and owner where party who is
president and sole shareholder of contractor is also president and
sole sharcholder of the company that is the managing partner of
the joint venture which owns the property under construction—
Privity exists either when the owner knows a subcontractor is
working on the job and that owner has assumed the contractual
obligation for the work or when the owner and contractor share a
ommon identity—Attorney’s fees awardable against surety on
en-transfer bond are not limited to $500—Surety’s liability may
not be increased beyond face amount of bond in order to cover
costs—Any part of lien-transfer bond not included in foreclosure
judgment can be awarded for costs, but lienor is left with an
unsecured judgment against the owner for any costs which ex-
ceed the remaining face amount of the bond
AETNA CASUALTY AND SURETY COMPANY, eic., et al,, Petitioners, v.
3O0RDON F. BUCK, P.E., ctc., Respondent. Supreme Court of Florida. Case
No. 76,925, February 6, 1992. Application for Review of the Decision of the
District Court of Appeal - Direct Conflict of Decisions. Fourth District - Case
‘2906 (Palm Beach County). John M. Jorgensen of Scott, Royce, Harris,
Hyland, P.A., Palm Beach Gardens, Florida, for Petitioners, Isidro
{earcia of Joseph A, Vassallo, P.A., Lake Worth, Florida, for Respondent.
{HARDING, 1.) We have for review Pappalardo Construction
Co. v. Buck, 568 So.2d 507 (Fla. 4th DCA 1990), in which the
district court acknowledged conflict with Floridaire Mechanical
Systems, Inc. v. Alfred S. Austin-Daper Tampa, Inc., 470 So.2d
717 (Fla. 2d DCA), review denied, 480 So.2d 1293 (Fla, 1985),
on the issue of whether privity should be found where an owner
and contractor share a common identity so as to excuse the no-
tice-to-owner requirement for perfecting a mechanics’ lien. We
have jurisdiction pursuant to article V, section 3(b)(4), Florida
Constitution. \

Vincent J. Pappalardo (Pappalardo) is the president and sole
shareholder of Pappalardo Construction Company (Pappalardo
Construction) and the president and sole shareholder of Bay Col-
ony Land Company (Bay Colony Land). Pappalardo Construc-
tion is the general contractor on the construction site known as
Bay Colony. Bay Colony Land is one of the two partners in the
Jjoint venture which owns the property under construction. Gor-
don F. Buck (Buck) orally contracted with Pappalardo Construc-
tion to furnish metal construction materials to the construction
site. The parties disputed the reasonableness of the delivery time
and Pappalardo Construction subsequently withheld payment for
the materials. Buck filed a claim of lien against Pappalardo. Pap-
palardo transferred the lien to a surety bond issued by Aetna Ca-
sualty and Surety Company (Aetna). Buck never served a notice
of lien on the joint venture as owner of the property.

The trial court held that because the owner and general con-
tractor shared a common identity, the owner’s knowledge of the
8 ntractor’s presence on the job, obtained through his actions

general contractor, established privity of contract between
th¢ owner and subcontractor. The trial court granted attomey’s
fees against Aetna and ordered an increase in the bond amount to
cover these fees. On appeal, the district court agreed with the
trial court’s definition of privity and aflirmed the trial court’s
final judgment and order.

B L A IR E N R A
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Mechanics' liens are **purely creatures of the statute.”* Sh.
field-Briggs Steel Prods., Inc. v. Ace Concrete Serv. Co., «
S0.2d 924, 925 (Fla. 1953). As a statutory creature, the mechan-
ics® lien law must be strictly construed. Home Elec. of Dade
County, Inc. v. Gonas, 547 So.2d 109, 111 (Fla. 1989). As a
prerequisite to perfecting a mechanics' lien, all lienors who are
not in privity with the owner, except for laborers, must serve a
notice on the owner. § 713.06(2), Fla. Stat. (1987). The purpose
of serving notice to an owner is ** ‘to protect an owner from the
possibility of paying over to his contractor sums which ought to
g0 to a subcontractor who remains unpaid.’** Broward Atlantic
Plumbing Co. v. R.L.P., Inc., 402 So.2d 464, 466 (Fla. 4th
DCA 1981) (quoting Boux v. East Hillsborough Apartments,
Inc., 218 So.24 202, 202 (Fla. 2d DCA 1969)). In other words,
as the trial court recognized, the notice requirement is just that, a
notice to the owner that those not in privity with the owner are in
fact providing improvements to the property. Because the pur-
pose of serving notice is to alert the owner to guard against dou-
ble payment, such notice will be excused only when privity exists
between the owner and the subcontractor. See § 713.05, Fla.
Stat. (1987).! Privity, however, is not defined in the statute.
Tompkins Land Co. v. Edge, 341 S0.2d 206, 207 (Fla. 4th DCA
1976).

In Harper Lumber & Manufacturing Co. v. Teate, 98 Fla.
1055, 125 So. 21 (1929), this Court held that privity requires
both knowledge by an owner that a particular subcontractor is
supplying services or materials to the job site and an express or
implied assumption by the owner of the contractual obligation to
pay for those services or materials, Id., see also First Nat'l Bank
of Tampa v. Southern Lumber & Supply Co., 106 Fla. 821, 145
So. 594 (1932). The Second District Court applied this definition
of privity in Floridaire, and the petitioners contend that it should
be applied in the instant case.

Although we agree with the Harper Lumber and Floridaire
definitions of privity, we also hold that privity is established
where, for all practical purposes, a common identity exists be-
tween the owner and the contractor. Cf. Broward Atlantic Plumb-
ing Co. v. R.L.P., Inc., 402 50.2d 464, 466 (Fla. 4th DCA 1981)
(the three owners of a real estate project were also the principals
in the contracting corporation). In such a case, service of notice
on the owner is not necessary in order to perfect a mechanics’
lien. Thus, we find that privity exists either when the owner
knows a subcontractor is working on the job and that owner has
assumed the contractual obligation for the work or when the
owner and contractor share a common identity. In either situa-
tion, notice is not required.

In the instant case, the trial court made a factual determination
that the owner and the contractor share a common identity. The
record moré than adequately supports the trial court’s finding of
this common identity. Here, the warranty deed and the Notice of
Commencement both list the address of the owner as ‘‘c/o Vin-
cent J. Pappalardo, 4440 PGA Blvd., Palm Beach Gardens,
Florida.”* The construction contract between the joint venture
and Pappalardo Construction lists the address of the owner and of
the contractor as ‘‘4440 PGA Blvd., Palm Beach Gardens, Flori-
da.”’ Furthermore, the construction contract itself lists Bay
Colony Land, of which Pappalardo is 100% owner, as the man-
aging partner of the joint venture. Pappalardo signed the con-
struction contract both in his capacity as president of Bay Colony
Land, which is listed as the owner, and in his capacity as presi-
dent of Pappalardo Construction. Pappalardo personally ap-
proved the subcontract between Pappalardo Construction and
Buck. Pappalardo also acknowledged that he was on the job site
once or twice a day in his capacity as general contractor and as
the agent for the owner. In addition, the project manager for
Pappalardo Construction, Palermo, believed that Pappalardo
was the owner and, upon inquiry by Buck, informed Buck of
such. Thus, even if Buck had actually given notice to the owner.
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No. 91-584. Opinion filed March 2, 1992, Appeal {rom an order of the Judge of
Compensation Claims, Elwyn M. Akins. Jonsthan D. Ohiman and John E.
Dawszon of Pattillo & McKeever, P.A,, Ocala, for appellant. Mark A, Massey
of the Law Office of Danicl L. Hightower, P.A., Ocala, for appellces.

CURIAM.) Appellant appeals from a final order of the
‘ of compensation claims (JCC) raising a number of issues,
only two of which need to be addressed: (1) Whether the JCC
erred in denying a claim for medical mileage reimbursement, and
(2) whether the JCC erred in denying a claim for penalties and
interest. The employer/carrier conceded at oral argument that the
case should be remanded for a determination of the claimant’s
entitlement to penalties and interest, and we find that there was
no basis for denying reimbursement for medical mileage prior to
the date of maximum medical improvement. We reverse and
remand on these issues, but afirm the order of the JCC in all
other respects. (BOOTH, WOLF and KAHN, JJ., concur.)

% * E

Criminal law—Entrapment—Question certified whether the
objective entrapment test set forth in Cruz v. State, 465 S0.2d 516
(Fla, 1985), cert. denied, 473 U.S. 905 (1985), has been abolished
by the enactment of Section 777.201, Florida Statutes (1987)
STATE OF FLORIDA, Appellant, v. THINH THIEN PHAM AND HANG
THI VU, Appclices. 1st District. Case Nos, 91-2 and 91-3 (consolidated).
Opinion filed March 2, 1992, An Appeal from the Circuit Court for Bay Coun-
ty, Don T. Sirmons, Judge. Robert A, Buticrworth, Attorney General, Gypsy
Bailey, Assistant Attorney General and Wendy Morris, Legal Intern, Tallahas-
sce, for Appellant. Alvin L. Peters of McCauley & Peters, Panama City, for
Appeliees.
ON MOTION FOR REHEARING

[Original Opinionat 17 F.L.W. D271]

(JOANOQS, Chief Judge.) Appellees seek rehearing of our deci-
sion in which we reversed the trial court’s order dismissing the
informations filed against them. Our decision in this case was
upon this court’s prior decision in Srate v. Munoz, 586
d 515 (Fla. 1st DCA 1991), in which the identical issue
nted in this case was decided adversely to appellees’ inter-
ests. In Munoz, a prior panel of this court held that section
777.201, Florida Statutes (1987), effectively abolished the objec-
tive entrapment test articulated in Cruz v. Stare, 465 80.2d 516
(Fla.), cert. denied, 473 1.S. 903, 105 §.Ct, 3527, 87 L.Ed.2d
652 (1985). We are constrained to follow this court’s prior deci-
sions. Therefore, the motion for rehearing is denied.

However, we recognize the uncertainty among the district
courts of appeal concerning the continuing viability of the objec-
tive entrapment test following enactment of section 777.201,
Florida Statutes (1987), and the supreme court’s discussion of
objective entrapment in the context of a due process analysis in
State v. Hunter, 586 So0.2d 319 (Fla. 1991). Justice Kogan's
concurrence in Herrera v. State, _S0.2d __, 17 F.L.W. S84
(Fla. Feb. 6, 1992), also emphasizes the need for further enlight-
enment on this issue by the Florida Supreme Court. Accordingly,
we certify the question previously certified on rehearing in
Simmons v. State, 16 F.L.W. D3092 (Fla. 1st DCA Dec. 13,
1991), as a question of great public importance:

HAS THE OBJECTIVE ENTRAPMENT TEST SET FORTH

IN CRUZ V. STATE, 465 $0.2D 516 (FL.A. 1985); CERT.

DENIED, 473 U.S. 905 (1985), BEEN ABOLISHED BY THE

ENACTMENT OF SECTION 777.201, FLORIDA STAT-

UTES (1987)? ,

In all other respects, appellees’ motion for rehearing is de-
nied. (ERVIN, J., and WENTWORTH, S.J., CONCUR.)

* L] L]

eme court remanded case only because it could not tell from

ord whether trial court bad used proper analysis in connec-
tion with judgment for costs, trial court complied with mandate
by mecting with counsel and stating that the analysis articulated
by the supreme court was the analysis he had used in entering the

C} procedure-—Costs—Voluntarily dismissed action--Where

original judgment-—QOunce trial court clarified that he had used
proper analysis, no further action was required

COASTAL PETROLEUM COMPANY, Petitioner, va. MOBIL OIL CORPO-
RATION, Respondent, 1st District. Case No. 91-3034. Opinion filed March 2,
1992. Petition for Writ of Certiorari. Robert J. Angerer, Tallahassee, for Peti-
tioner. Michael Rosen, Julian Clarkson and Robert Feagin, 111, of Holland &
Knight, Tallahassee, for Respondent.

(ALLEN, J.) This is the second petition for writ of certiorari
Coastal Petroleum Company (Coastal) has filed with this court in
connection with a judgment for costs entered in 1987, following
Coastal’s voluntary dismissal of claims against Mobil Oil Cor-
poration. Qur opinion in response to the earlier petition, Coastal
Petroleum Co. v. Mobil Oil Corp., 550 S0.2d 158 (Fla. 1st DCA
1989), was followed by the supreme court’s opinion upon re-
view, Coastal Petroleum Co. v. Mobil Uil Corp., 583 S0.2d
1022 (Fla. 1991). Coastal contends that, upon remand, the trial
court failed to comply with the decision of the supreme court.
Concluding that the trial court’s actions were consistent with the
supreme court’s decision, we deny the petition.

The supreme court opinion explained the analysis to be used
by a trial court in deciding a motion for award of trial preparation
costs following voluntary dismissal of an action. Because the
supreme court could not determine from the record whether the
trial court had used the proper analysis, it remanded the cause for
reconsideration in light of its opinion and directed the trial court
to conduct a hearing on the request for costs, applying the analy-
sis developed in the opinion.

Upon remand, the trial judge met with counsel for the parties
and stated that the analysis articulated by the supreme court was
the analysis he had used in entering the 1987 judgment for costs.
Because he had employed the proper analysis when reviewing the
evidence presented at the 1987 hearing, he denied Coastal’s re-
quest for a second evidentiary hearing. The judge’s subsequent
order reaffirmed the 1987 costs judgment, explained again that
the analysis required by the supreme court had been used at the
original costs hearing, declared that the reasonableness and ne-
cessity of the costs awarded had been determined before entering
the judgment, and concluded that there was no need to hold a
second evidentiary hearing or disturb his previous findings.

We believe the trial court’s actions on remand complied with
the supreme court’s directive, Remand following the supreme
court opinion was necessary only because the record before the
supreme court did not reveal whether the trial court had used the
proper analysis. Once the trial court clarified the record deficien-
cy by indicating that the proper analysis had been used, there was
no need for further action by the trial court. Like the trial court,
we do not understand the supreme court opinion to require a sec-
ond evidentiary hearing under these circumstances. See Avis
Rent-A-Car Sys., Inc, v. Abrahantes, 559 So0.2d 1262 (Fla. 3d
DCA 1990); and Buchanan v. Golden Hills Turf & Country Club,
Inc,, 308 So,2d 168 (Fla. 1st DCA 1975).

Coastal has failed to show that the trial court departed from
the essential requirements of law. Accordingly, the petition for
writ of certiorari is denied. (KAHN, J., CONCURS; WEB-
STER, J., DISSENTS WITH WRITTEN OPINION.)

(WEBSTER, J., dissenting.) My reading of Coastal Petroleum
Co. v. Mobil Oil Corp., 583 S0.2d 1022 (Fla. 1991), leads me to
conclude that the Supreme Court intended thereby to establish,
for the first time in Florida, a rule delineating what expenses
(including those attributable to experts) may be assessed as
‘‘costs,’’ pursuant to Rule 1.420(d), Florida Rules of Civil Pro-
cedure, against a party who takes a voluntary dismissal before
trial. My reading of that opinion leads me to conclude, further,
that the Supreme Court believed that, by its decision, it was al-
tering the common law of Florida.

The final paragraph of the Supreme Court’s opinion reads as

follows:
P A
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Maria KANE, as Personal Represent-
ative of the Estate of Alfred B.
Kane, Appeliant,

v,
Marilyn LORD, Michelle Lord, Ellen

Lord, and Debra Lord Hirsh,
Appellees,

No. 91-848,

District Court of Appeal of Florida,
Third District.

Sept. 24, 1991,
On Motion for Rehearing Dec. 31, 1991.

An Appeal from the Circuit Court for
Dade County; Harold G. Featherstone,
Judge.

Tescher, Chaves & Hochman and Donald
R. Tescher, Miami, for appellant.

Peter M. MacNamara, Miami, for appel
lees,

Before NESBITT, BASKIN and
GODERICH, JJ.

PER CURIAM.

Affirmed. See Spohr v. Berryman, 564
S0.2d 241 (Fla. 4th DCA 1990); Seutier: .
Estate of Revitz, 510 So0.2d 1008 (Fla. 8d
DCA 1987), review denied, 519 So0.2d 98¢
(Fla.1988); Harbour House Properties,
Inc. v. Estate of Stone, 448 So0.2d 136 (Fla.
3d DCA 1983).

ON MOTION FOR REHEARING

PER CURIAM,

We grant appellant’s motion for rehear-
ing and reverse the order under review
based on the authority of Spokr v, Berry-
man, 589 So0.2d 225 (Fla.1991).

Reversed,

W
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William SIMMONS, Appellant,
v,
STATE of Florida, Appellee,
No. 90-3499,

District Court of Appeal of Florida,
First District.

Nov. 4, 1991,

On Motion for Rehearing or
Certification Dec. 13, 1991.

Defendant appealed from his convie-
tion in the Circuit Court, Duval County,
David Wiggins, J., on drug charges. After
initially affirming conviction, the District
Court of Appeal, Wolf, J., on motion for
rehearing or certification, held that issue of
whether objective entrapment test of cagse
law had been abolished by enactment of
entrapment statute was one of great publie
importance which would be certified to the
Florida Supreme Court, .

Motion granted in-part.

Constitutional Law €=257.5
Criminal Law e=36.5

Permissible police conduct is limited by
due process considerations such that prose-
cution of defendant may be barred where
government’s involvement in criminal en-
terprise is so extensive that it may be char-
acterized as outrageous. U.S.C.A. Const.
Amend. 14, '

Appeal from the Circuit Court for Duval
County; David Wiggins, Judge,

Nancy A. Daniels, Public Defender, Nan-
¢y L. Showalter, Asst. Public Defender,
Tallahassee, for appellant.

Robert A. Butterworth, Atty. Gen,, Gyp-
sy Bailey, Asst. Atty. Gen., Tallahassee,
for appellee,

PER CURIAM.

Simmons appeals from a judgment and
sentence for two counts of sale or delivery
of cocaine and two counts of possession of

Qp-(o
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Cite as 590 So.2d 442 (Fla.App. § Dist. 1991)

cocaine. He asserts on appeal that the

.rml court erred in denying his motion for

|
;

udgment on acquittal on the grounds that
the facts established entrapment as a mat-
ter of law in light of the holding in Cruz v.
Stale, 465 So.2d 516 (Fla.1985), cert. de-
nied, 473 U.S. 905, 105 S.Ct. 3527, BT
L.Ed.2d 652 (1985). We find no merit in
this contention as a result of the opinion of
this court in State v. Munoz, 586 S0.2d 515
(Fla. 1st DCA 199]).

BOOTH, WOLF and KAHN, JJ., coneur.

ON MOTION FOR REHEARING
OR CERTIFICATION

WOLF, Judge.

Appellant seeks rehearing or certifica-
tion, arguing that current law from other
districts is in conflict with this court’s deci-
sion which relied on State v. Munoz, 586
$0.2d 515 (Fla. 1st DCA 1991), to affirm
the trial court’s denial of the appellant’s
motion for judgment of acquittal. In Mu-
noz, this court aligned itself with the Third
District Court of Appeal in Gonzalez .
State, 571 So0.2d 1346 (Fla. 3rd DCA 1990),
rev. denied, 584 50.2d 998 (Fia.1991), and
with the Fourth District Court of Appeal in
Krajewski v. State, 581 So0.2d 1175 (Fla.
ath DCA 1991), quashed on other grounds,
589 S0.2d 254 (Fla.1991), holding that sec-
tion 777.201, Florida Statutes (1987), effec-
tively abolished the objective entrapment
test set forth in Cruz v. State, 465 So.2d
516 (Fla.1985), cert. denied, 473 U.S. 905,
105 8.Ct. 3527, 87 L.Ed.2d 652 (1985). The
appellant argues that in Strickland .
State, 588 So0.2d 269 (Fla. 4th DCA 1991),
the Fourth District Court of Appeal has
receded from Krajewski. Strickland re-
lies, however, on the Florida Supreme
Court’s opinion in State v. Hunter, 586
S0.2d 319 (Fla.1991), where the court ap-
plied Cruz in a due process analysis, but
did not address section 777.201, Florida
Statutes.

A review of current law shows that, even
if the fourth DCA intends to recede from
its holding in Krajewski, the 3rd DCA still
expressly holds that section 777.201 has
abolished the Cruz objective entrapment

test. See Gomzalez v. State, supra; Slote
v. Lopez, 522 Ho.2d4 537 (Fla. 8rd DCA
198%). The only case which expressly de-
c¢lines to find that the objective entrapment
tost of Cruz has been abolished by statute
4t this time is the Second District Court of
Appeal’s opinion in Bowser v. State, 55
S0.2d 879 (Fla. 2nd DCA 1989). The Fifth
District Court of Appeal has applied Cruz
since the enactment of section 777.201,
Florida Statutes, but has not to date ad-
dressed the effect of the statute on the
Cruz objective entrapment test. See
Smith v. State, 575 S0.2d 776 (Fla. 5th
DCA 1991); State v. Purvis, 560 So.2d
1296 (Fla. 5th DCA 1990),

We recognize, as expressed by the Third
District Court of Appeal in Gonzalez, an
intent by the Legislature to do away with
the Cruz objective entrapment test. At
the same time, we recognize that due pro-
cess considerations parallel the objective
entrapment test, and permissible police con-
duet must be limited by constitutional due
process. That is, “prosecution of a defen-
dant may be barred where the govern-
ment’s involvement in the criminal enter-
prise ‘is so extensive that it may be charac-
terized as “outrageous.”’’” Gonzalez, su-
pra at 1850, quoting Brown . State, 484
So.2d 1324, 1327 (Fla. 8rd DCA 1986). The
Florida Supreme Court has also noted, in
the Cruz opinion, that objective entrap-
ment involves issues which may overlap or
parallel due process concerns. Cruz, 465
S0.2d at 519 n. 1.

In Hunter, supra, the defendant below
had raised a defense of entrapment under
Cruz, but on appeal the primary issue was
whether police conduct violated due pro-
cess. In Hunter the supreme court held
that objective entrapment under Cruz in-
cluded due process considerations. The
diseussion in Hunter of due process consid-
erations in light of an entrapment analysis
does not answer the question of whether
entrapment as a matter of law continues to
exist where the police conduct does not rise
to the level of a due process violation.
While the Florida Supreme Court has indi-
cated in Hunter that Cruz way be alive
and well for purposes of due process analy-
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8is, it has failed to address the effect of
section 777.201, Florida Statutes ( 1987), on
the Cruz objective entrapment test. We,
therefore, certify the following question as
one of great public importance:
HAS THE OBJECTIVE, ENTRAPMENT
TEST SET FORTH IN CRUZ V. STA TE,
465 So0.2d 516 (Fla.1985), cert, denied,
473 U.S. 905 [105 S.Ct. 3527, 87 L.Ed.2d
652] (1985), BEEN ABOLISHED BY
THE ENACTMENT OF SECTION 777.-
201, FLORIDA STATUTES (1987)7

Appellant’s motion for rehearing or certifi-

cation is granted to the extent indicated
herein.

BOOTH and KAHN, JJ., concur.

w
G E ey NuMBER svTEm
T

Osmani SANTA CRUZ and Albert
DeLara, Appellants,

V.

NORTHWEST DADE COMMUNITY
HEALTH CENTER, INC.,
Appellee.

No. 90-662.

District Court of Appeal of Florida,
Third District.

Nov. 5, 1991,
Rehearing Denied Jan. 15, 1992,

Persons who were shot by mental

599 S()I_J'I‘HI!JRN REPORTER, 2d SERIES

/
1. Mental Health ¢=414(2) /

Persons who were shot by patient
mental health center did not have a medicy}
malpractice action against the center ig

they were not patients of the medical Btaff

there,

Z. Mental Health ¢=414(2)

There was no affirmative obligation on
the part of psychiatrist or mental health
center to detain voluntary patient or t,
have him involuntarily committed, and they
could not be held liable for failing to do 80
to those subsequently injured by the pa-
tient.

3. Negligence ¢=4

For purposes of rule that one whe
takes charge of a third person whom he
knows to be likely to cause bodily harm to
others is under duty to exercise reasonable
care to control the third person to prevent
that harm, “one who takes charge” is one

who has the right and duty to control the
third person’s behavior.

4. Mental Health &414(2)

Even if mental health center knew that
patient whom it was treating had escaped
from another institution to which he had
been involuntarily committed, that did not
give rise to duty of center to third parties
to prevent the patient from harming them,

Touby Smith DeMahy & Drake, and Ken-
neth R. Drake, Miami, for appellants.
MclIntosh & Craven and Douglas M.

McIntosh and Carmen Y, Cartaya, Ft
Lauderdale, for appellee.

Osborne, McNatt, Cobb, Shaw, O’Hara &
Brown and Jack W, Shaw, Jr., Jacksonville,
for amicus curiae, Florida Defense Law-
yers Ass'n.

health patient brought action against men-
tal health center. The Circuit Court, Dade
County, Amy Steele Donner, J., dismissed,
and victims appealed. The District Court
of Appeal held that: (1) vietims could not
maintain medical malpractice action against
health center, and (2) health center owed no
duty to the victims to protect them from
the patient.

Affirmed.

Before HUBBART, BASKIN and COPE,
JJ. :
PER CURIAM.

Plaintiffs Osmani Santa Cruz and Albert
Delara appeal the dismissal of their com-

. »plaint for medical malpractice against

Northwest Dade Community Mental Health
Center (Northwest Dade). We affirm.

s AN

On August 18, 14
(smani’s bhrother, v
\;'mst Dade by the
parte eourt Or(l{?l‘ll’l!
and delusional. ‘4_):.
Highland me'k Ho:
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on an outpatient ,Y

QOscar shot and inj.

and Albert DeLar
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was dismigsed for
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for these appellar
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exception to the
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Cite as 386 S0.2d 515 (Fla.App. 1 Diat. 1991)

’ert A. Butterworth, Atty. Gen, and
Ch¥e McCoy, Asst. Alty. Gen., Tallahas-
see, for appellee.

PER CURIAM.

AFFIRMED. See Blackmon v Stale,
570 50.2d 1074 (Fla. 1st DCA 1990).

JOANOS, C.J., and BOOTH and WOLF,
JJ., concur.

O & KEY RUMBER SYSTEM
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STATE of Florida, Appeliant,
V.
Manuel MUNOZ, Appellee.
No. 91-8.

District Court of Appeal of Florida,
First District.

Oct. 8, 1991,

g)eal from the Circuit Court for Bay
County; Clinton E. Foster, Judge.

Robert A. Butterworth, Atty. Gen., Lau-
ra Rush, Asst. Atty. Gen., Tallahassee, for
appellant.

Alvin L. Peters of McCauley & Peters,
Panama City, for appellee.

PER CURIAM.

The State of Florida appeals from a final
order dismissing an information against
Manuel Munoz. The trial judge dismissed
the charge finding that the Florida Su-
preme Court’s two-prong test for entrap-
ment set forth in Cruz v. State, 465 So.2d
516 (Fla.1985), cert. denied, 413 U.S. 905,
105 8.Ct. 3527, 87 L.Ed.2d 652 (1985), con-
stituted binding precedent as to this case.
The state asserts that the enactment of
section 777.201, Florida Statutes (1987),
abolished the objective entrapment test as
set forth in Cruz, supra. For the reasons
set forth in Gonzalez v State, 571 So.2d
1346 (Fla. 3rd DCA 1990), and Krajewski v.

State, —- $0.2d ——, 16 F.L.W. D692 (Fla.
Ath DCA March 13, 1991), we accept the
arguments of the state and reverse the
decigion of the trial court.

SHIVERS and WOLF, JJ., and
WENTWORTH, Senior Judge, concur.

© E KEY MUMBER SYSTEM
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Johnny Lee GIBSON, Appellant,

V.

STATE of Florida, Appelice.
No. 91-613.

District Court of Appeal of Florida,
First District.

Oct. 8, 1991

An Appea! from the Circuit Court for
Leon County. F.E. Steinmeyer, I1I, Judge.

Johnny Lee Gibson, pro se.

No appearance for appellee.

PER CURIAM.

AFFIRMED. See Alvarez v. State, 358
S0.2d 10 (Fla.1978).

JOANOS, CJ., and BOOTH and WOLF,
JJ., concur.

W
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durally barred. Atkins v. Dugger, 541
go.2d 1165 (Fla.1989).

Therefore, we deny the petition for writ
of habeas corpus.

It is so ordered.

SHAW, CJ., and OVERTON,
\cDONALD, BARKETT, GRIMES,
{OGAN and HARDING, JJ., concur.
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STATE of Florida, Petitioner,

V.

David William HUNTER and Kelly
I. Conklin, Respondents.

No. 73230.
. Supreme Court of Florida.
Aug. 29, 1991.

Defendants were convicted in the Cir-
cuit Court, Broward County, Thomas M.
Coker, Jr., J., of trafficking in cocaine and
conspiracy, and defendants appealed. The
District Court of Appeal, 531 So.2d 239,
found due process violation and certified
questions. The Supreme Court, MeDonald,
J., held that: (1) defendant repeatedly tele-
phoned by State agent for assistance in
obtaining drugs established entrapment de-
fense, but (2) second defendant, who was
brought into scheme by first defendant, not
agent, and whose involvement was wholly
voluntary, should not have been allowed to
raise entrapment defense.

Affirmed in part and reversed in part.

Barkett, J., filed concurring and dis-
senting opinion in which Kogan, J., con-
curred.

ogan, J., filed concurring and dissent-
i inion in which Barkett, J., concurred.

STATE v. HUNTER
Cite ms 586 So.2d 319 (Fla, 1991)

Fla. 319

1. Criminal Law &=36.5

Agreement giving someone direct fi-
nancial stake in successful criminal prose-
cution and requiring person to testify in
order to produce successful prosecution is
so fraught with danger of corrupting crimi-
nal justice system through perjured testi-
mony that it cannot be tolerated.

2. Constitutional Law &=257.5
Criminal Law €&=37(2)

Due process considerations are includ-
ed in threshold test for establishing entrap-
ment, under which entrapment has not oc-
curred where police activity has as its end
interruption of specific ongoing criminal ac-
tivity and utilizes means reasonably tai-
lored to apprehend those involved in that
activity. U.S.C.A. Const.Amend. 14.

3. Criminal Law &=37(8)

Defendant repeatedly telephoned by
state agent for assistance in obtaining
drugs established entrapment defense to
charge of trafficking and conspiracy, as
there was no specific ongoing criminal ac-
tivity until agent created such activity in
order to meet his quota under agreement
with State, pursuant to which he had to
produce stated amount of cocaine.

4, Criminal Law ¢=237(2)

When middleman, not state agent, in-
duces another person to engage in crime,
entrapment is not available defense.

5. Criminal Law &=37(8)

Defendant brought into drug transac-
tion by middleman, rather than by state
agent, and whose involvement was wholly
voluntary, should not have been allowed to
raise entrapment defense to charges of
trafficking and conspiracy.

6. Constitutional Law &=42.2(1)

Defendants cannot raise due process
violations allegedly suffered by third par-
ties, '

7. Constitutional Law &=242.2(1)
Criminal Law $=36.5
Defendant’s outrageous conduct/due
process claim challenging agreement be-
tween state and state’s agent, under which
reduction of agent's sentence depended

1
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upon his production of stated amount of caine within a certain period of time,
cocaine, would not he heard, as defendant mond subsequently assisted the
was brought into drug transaction by mid-  “making” several new dru

dleman, not agent. U.S.C.A. Const.Amend.  short of his cocaine
14.

police iy
g cases, but fe
quota by one kilogmm‘
The trial court then permitted Diamong to
------- —— remain at liberty if within 8ixty days he
Robert A. Butterworth, Atty. Gen., and gave the police informatioq that led to the
John Tiedemann and Richard G. Bartmon, Confiscation of the remaining kilogram,
Asst. Attys. Gen., West Palm Beach, for

During the sixty-day period, Diamond no
petitioner,

ticed that another resident of hig apartment
Christopher A. Grillo, Fort Lauderdale, complex, Kelly Conklin, openly smoked

for respondent, David William Hunter. marijuana. Conklin, a twenty-one-year-old
Fred Haddad, Fort Lauderdale, for re- recent graduate of an art school, had no
spondent, Kelly 1. Conklin. prior criminal record, He lived with his
pregnant girlfriend and worked for ap ad-

McDONALD, Justice. vertising firm run by David Hunter, Ap

We review Hunter u State, 531 So0.24d p.roaching: Conkli_n,. Diamond asked for ap
239 (Fla. 4th DCA 1988), in which the dis. Sistance in O?Falmng drugs, but Conklin
trict court certified two questions as being  c0uld not provide any sources for the drugy
of great public importance. We have juris. that Diamond wanted. Diamond became
diction pursuant to article V, section 3(b)(4), more _insistent and  began telephomr%g
Florida Constitution, and quash Hunter Conklin almost daily. Eventually Conklin

The chief prosecution witness in the in- glll':;nzdt;o sglu Zomgi:v;gnzg;mgiu?m};e;g uﬁ?:
stant case, Ron Diamond, had been convict- £ ) . DOUR
ed of drug trafficking and sentenced to out a form(:':r err.xployee'w}'m provided the
fifteen years in prison and a $250,000 fine. drugs, but, m doing so, lnS’StGd that ‘H.unt;
Diamond sought a sentence re duction un- & 7ot Conklin, complete the transaction,
der subsection 893.135(3), Florida Statutes V' en Hunter attempted to close the trans-
(1985), which provided in pertinent part action thhv the pqlxce undercover buyers,
that a prosecutor can request that the sen. POth he and Coz?klm were arrested, T‘hgy
tencing court reduce or suspend a sentence  WET® charg_ed with trafficking and conspir-
for drug trafficking if the defendant “pro-  8CY and rgnsed entrapment under C’ru;? L
vides substantial assistance in the identifi- St?te’ 465 So.2d 516 (F}a,), cert. de"%;dé

cation, arrest, or conviction of any of his 478 ?'S' 905, 105 VS'Ct' 3521, ,87 L.Ed.2d
accomplices, accessories, coconspirators, or (1985), as a defense. The jury, however,
principals.” Based on this statute, the trial co'nthed. them as charged, and they re-
court agreed to release Diamond at various ceived minimum mandatory sentences of
times both before and after his conviction fifteen years: imprisonment as well as
80 that he could assist the police. $250,000 fines.

Because Diamond could not produce any Hunter and Conklin raised several issues
past accomplices the state offered him a on appeal, including whether, under State
“contract” if he assisted in identifying and . Glosson, 462 S0.2d 1082 (Fla.1985), Dia-
arresting future accomplices. The major mond’s conduct violated their due proceas
condition of the agreement was that Dia- rights so that the charges against them
mond’s assistance had to result in the con- should have been dismissed. The district
fiscation of at least four kilograms of co- court decided the appeal on the Glossom

1. Thereafter, Diamond had twe or three tele-

2. On the day of the scheduled transaction, the

phone conversations with Hunter urging the supplier took Hunter's daughter with him and .
completion of the transaction, but never met watched the transaction from a safe vantage
Hunter until the day of the scheduled transac- point. When Conklin and Hunter were arrest-
tion,

ed, he fled and was not apprehended.
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and did not address the other issues,

e
qey' finding & due process violation, the
court certified the following questions:

Does an agreement whereby a convicted
drug trafficker will receive a substantial-
ly reduced sentence in exchange for set-
ting up new drug deals and testifying for
the state violate the holding in State v.
Glosson?

Assuming the existence of a due process
violation under Glosson, does Glosson '8
holding extend to a codefendant who was
not the direct target of the government's
agent?

Hunter, 531 S0.2d at 243. We find Glos-
con distinguishable from the instant case
and hold that the district court should not
nave decided the case as it did. Therefore,
we answer the certified questions in the
negative as qualified and explained below.

(1] In Glosson the state and an infor-
mant made a contingent-fee agreement un-
der which the informant would receive ten
percent of all civil forfeitures in exchange
for his testimony and cooperation in the

imiral prosecutions which produced the
‘rfeitures. The informant “had to testify
and cooperate in criminal prosecutions in
order to receive his contingent fee from the
connected civil forfeitures, and criminal
convictions could not be obtained ...
without his testimony.” Glosson, 462
S0.9d at 1085 (emphasis added). Under
such circumstances, maintaining the integ-
rity of a fair prosecution superseded prose-
cuting defendants who might have been
guilty. Because this Court found the mis-
conduct in Glosson so egregious, we stated
and held:

We can imagine few situations with more
potential for abuse of a defendant’s due
process right. The informant here had
an enormous financial incentive not only
to make criminal cases, but also to color
his testimony or even commit perjury in
pursuit of the contingent fee, The due
process rights of all citizens require us to
forbid criminal prosecutions based upon
the testimony of vital state witnesses
who have what amounts to a financial
stake in criminal convictions.

Accordingly, we hold that a trial court
may properly dismiss criminal charges
for constitutional due process violations
in cases where an informant stands to
gain a contingent fee conditioned on
cooperation and testimony in the crim-
inal prosecution when that testimony
is critical to a successful prosecution.
Id. (emphasis added). We reiterate that an
agreement giving someone a direct finan-
cial stake in a succesaful criminal prosecu-
tion and requiring the person to testify in
order to produce a successful prosecution
is so fraught with the danger of corrupting
the criminal justice system through per-
jured testimony that it cannot be tolerated.

Gaining or preserving one’s liberty could
produce as great an interest in the outcome
of a criminal prosecution as a financial
interest, but that is not the case here.
Glosson is very fact specific, and several
facts distinguish the instant case from
Glosson.  Although Diamond testified
against Conklin and Hunter, his agreement
with the state did not require that he do so.
Rather, Diamond had to produce a stated
amount of cocaine. The reduction of his
sentence depended upon reaching a quots,
not upon his testifying or upon the state's
obtaining convictions. In Glosson, on the
other hand, the informant would be paid
only if he testified and the state won &
conviction. The possibility, perhaps even
probability, of perjury present in Glosson
was much greater than in the instant case.
Thus, we conclude that Glosson does not
control this case.

In Myers v. State, 494 S0.2d 517 (Fla. 4th
DCA 1986), the district court applied Cruz,
on which Conklin and Hunter relied at trial,
to facts very similar to those in the instant
case. In fact, in his brief Conklin charac-
terizes Myers as “the proverbial ‘case on
all fours’ with the instant matter.” We
agree and hold that the district court
should have decided this appeal on the en-
trapiient issue rather than under Glosson.

2] In Cruz we stated that the state
must “establish initially whether ‘police
conduct revealed in the particular case falls
below standards, to which common feelings
respond, for the proper use of governmen-
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tal power'” 465 S0.2d at
382, 78 S.Ct. 819, 825,
gruide trial courts, we
ment has not occurred as
where police activity (1)

interruption of a

activity; and (2) utilizes means

phasis added),

includes due process considerations.

[3]1 Diamond had become the state’s
be construed ag
His activities, however,
meet neither part of the Cruz test, let
alone both, because there was no “specific
ongoing criminal activity” until Diamond
created such activity in order to meet hig
Conklin es-

agent, and his acts must
“police activity.”

quota. Therefore, as in Cruz,
tablished entrapment as a matter of law,
and the trial court erred in denying his
motion for judgment of acquittal based on
entrapment. Cf Myers; Marrero », State,
493 So.2d 463 (Fla. 34 DCA 1985), review
denied, 488 S0.2d 831 (Fla.1986),

[4-71 Conklin’s benefitting from the en-
trapment defense, however, does not mean
that Hunter should too, Although Dia-
mond’s acts amounted to entrapment of
Conklin, the middleman, he had minimal
telephone contacts with Hunter. When a
middleman, not a state agent, induces an-
other person to engage in a crime, entrap-
ment is not an available defense. State v,
Garcia, 528 S0.2d 76 (Fla. 2d DCA), review
denied, 536 So.2d 244 (Fla.1988); Acosta v.
State, 477 So.2d 9 (Fla. 3d DCA 1985);
State v. Perez, 438 S0.2d 436 (Fla. 8d DCA
1983). Conklin, not Diamond, brought
Hunter into the scheme, and Hunter's in-

volvement wag wholly voluntary even
though his motive may have been benevo-
lent. Hunter, therefore, should not have
been allowed to raise entrapment, Also,
defendants cannot raige “due process viola-
tions allegedly suffered by third parties.”
United States v, Valdovz'nos—Valdom’nos,
743 F.2d4 1436, 1437 (9th Cir.1984), cere.

521 (quoting
Skerman u United States, 356 U5, 369,
2 L.Ed.2d 848 (1958),
Frankfurter, J., concurring in resuolt). To
set out a threshold
test for establishing entrapment: “Entrap-
matter of law
has as its end the
specific ongoing erimina]
reasonably
tailored to apprehend those involved in the
ongoing criminal activity.” Jd. at 522 (em-
By focusing on police con-
duet, this objective entrapment standard

586 SOUTHERN REPORTER, 2d SERIES

denied, 469 U8, 1114, 105 8.C¢. 799,

L.Ed.2d 791 (1985); accord Uniteq Sta

v. Payner, 447 U.8. 727, 100 8.Ct. 2439, 85
LEd.2d 468 (1980); Hampton », Uniteg
States, 425 U.S. 484, 96 S.Ct, 1646, 45
LEd.2d 113 (1976). Thus, Hunter's out.
rageous conduct/due process claim should
not be heard.

Accordingly, although we disagree with
the rationale of the district court, we ap-
prove its result as to Conklin, but quash ity
opinion entirely as to Hunter. We remanq
with instructions that the trial court’s denj-
al of Conklin’s motion for Judgment of ao.

© quittal be reversed and that Hunter’s cop.
vietion be affirmed.

It is so ordered.

SHAW, C.J., and OVERTON and
GRIMES, JJ., concur,

BARKETT, J., concurs in part and
dissents in part with an opinion, in which
KOGAN, J., concurs,

KOGAN, J., concurs in i)art and dissents
in part with an opinion, in which
BARKETT, J., concurs,

BARKE’I‘I‘,- Justice, coneurring in part,
dissenting in part.

I agree with the majority regarding
Conklin. I believe, however, that the ratio-
nale precluding the convietion of Conklin
ineluctably leads to applying the same con-
clusion to Hunter, Accordingly, I concur
with Justice Kogan’s analysis. Because
the state used illegal means to induce Dia-
mond to “make” these cases against both
Hunter and Conklin, we are bound under
principles of due process, ethies, and public
policy to reverse these convictions.

I also write to emphasize, as this case
illustrates, the dangers resulting from the
permitted abuse of the concept of “sub-
stantial assistance.” If properly used by
law enforcement, “substantia] assistance”
can be a laudable and workable tool in the
war against drug-related crime. “Substan-
tial assistance” was intended to induce de-
fendants to give information to the authori-
ties about accomplices, accessories, cocon-
spirators, principles, or others known to the
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lendant or to the state to have been
engaged in or to be presently engaging in,
the trafficking of controlled substances.?
But, as this case 8o aptly illustrates, some
nave allowed “substantial assistance” to go
well beyond both what the legislature in-
ended and what the legislature is constitu-
sionally permitted to authorize. As in this
instance, it is being used to ereate new
criminel activity under the guise of tak-
ing criminals off the streets. “[The legis-
1amre cannot authorize an informant to
manufacture crime.” State v. Fmbry, 563
30.2d 147, 149 (Fla. 2d DCA 1990).

“Substantial assistance” is useful to soci-
¢ty when applied to someone deep in the
drug world. Generally, a first-time offend-
or. or a mere “mule” or drug courier,’
would not have available the same kind of
information to trade that an experienced
drug “kingpin” would have. Ironically,
“suhstantial assistance’” permits those who
are the most culpable, and therefore, most
knowledgeable, to obtain probation or re-
duced sentences in exchange for their

owledge. Those who are the least cul-
‘Lblc, because of their limited involvement
and knowledge, have little to trade, and
accordingly they are left to suffer the
greater punishment of the minimum man-
datory prison sentences.

The abuse of “substantial assistance”
creates a worse, and in my view, indefensi-
ble, irony. Persons with the least exposure
to the criminal element have the greatest
terror of incarceration. Likewise, they are
probably the candidates most likely to suc-
cessfully complete probation and turn away
from any further criminal conduct. How-
ever, we use their fear, not to turn them

3. The controlling statute in effect in this case
provided that the state may move to reduce or
suspend the sentence of a defendant who pro-
vides “substantial assistance in the identifica-
tion, arrest, or conviction of any of his accom-
plices, accessories, coconspirators, or princi-
ples.” § 893.135(3), FlaStat. (1985). The legis-
lature subsequently expanded the statute to ben-
efit defendants who provide “substantial assist-
ance in the identification, arrest, or conviction
of any of his accomplices, accessories, cocon-
spirators, or principles or of any other person
engaged in trafficking in controlled substances.”

STATE v. HUNTER
Cite na 586 Bo.2d 319 (Fla. 1991)

Fla. 323
away from crime, but rather to induce
them to create more crime. Thus, instead
of encouraging lawbreakers to reject the
criminal life-style, this practice requires
them to remain in the criminal milieu and
generate more crime.

Moreover, exposure to danger should not
be a condition of probation. In this case,
there was apparently little danger to Dia-
mond. This is not always the case. Un-
trained and unsupervised informants may
be forced into dangerous situations that
they are ill-equipped to handle, simply as a
condition of probation under the “substan-
tial assistance” statute. “[IInformers fre-
quently put their lives on the line to make
these cases.” Krajewski v. State, 587
$0.2d 1175, 1183 (Fla. 4th DCA 1991).
Surely, due process does not permit this
kind of probationary condition.

I do not quarre! with any conditions of
“substantial assistance” that would require
an offender to report information obtained
in the natural course of living. For exam-
ple, in this case Diamond observed Conklin
openly smoking marijuana. Diamond could
have relayed this information to the police,
and should be encouraged to do so to pre-
vent erime. This is a far ery from generat-
ing a crime for the police to solve, a crime
that would never have been committed but
for the police action in the first place.

Finally, I am deeply concerned with the
complicity of the courts in this process.
Diamond was convicted of drug offenses
and sentenced to the minimum mandatory
term of fifteen years’ imprisonment in May
1982. However, the trial court allowed Di-
amond to stay on the streets to “make
cases” for the state until Diamond finally

Ch. 87-243, § 5, Laws of Fla. (codified at § 893.-
135(4), Fla.Stat. (1987)) (underscore in origi-
nal). In neither version of the statute does the
legislature direct the use of “substantial assist-
ance” to manufacture crime, nor may the legis-
lature do so. See, e.g., State v. Embry, 563 So.2d
147, 149 (Fla. 2d DCA 1990).

4. In many instances, these are young individu-
als with no prior criminal record,

8, As the majority recognizes, we require these
persons to turn in “future accomplices.” Op. at
320 (emnphasis in original).
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snared Conklin and Hunter in mid-October
1982, after which the court reduced Dia-
mond’s sentence.  The trial court had no
authority to keep Diamond out of Jjail and
reduce his Jawful sentence Jive months af-
ter it imposed sentence.  See Fla.R.Crim.P.
3.800(b) (a trial court may modify a legal
sentence within sixty days after imposing
sentence);, see also § 893.135(2), Fla.Stat.
(1981) (“with respect to any person who is
found to have violated [drug trafficking
laws], adjudication of guilt or imposition of
sentence shall not be suspended, deferred,
or withheld, nor shall such person be eligi-
ble for parole prior to serving the minimum
mandatory term of imprisonment pre-
scribed by this section.”). As Judge An-
stead, writing for the court, observed, “Di-
amond was actually out of jail illegally at
the time he induced Conklin to traffic in
cocaine.” Hunter », State, 531 So0.24d 239,
243 (Fla. 4th DCA 1988). Thus, we have
allowed the abuse of “substantial assist-
ance” to infect the courts themselves,

It would be neither logical nor constitu-
tional for the legislature to spend our fi-
nancial resources to create crime. A socie-
ty that permits violation of the law as a
means of convicting a lawbreaker is just as
lawless as the individual it convicts. I can-
not believe that the ends of law enforce-
ment ever justify the means of lawbreak.
ing.

Accordingly, I am persuaded that “sub-
stantial assistance,” when used ag in this
case to force a defendant to “make” new
crimes, is legally wrong in its violation of
due process, morally reprehensible, and di-
rectly antithetical to the public good. It is,
in a twist worthy of Charles Dickens, sim-
Ply using the law to break the law.

KOGAN, J., concurs.

KOGAN, Justice, concurring in part,
dissenting in part,

I fully concur in that part of the majority
opinion finding a due process violation: in
the way the police informant interacted
with Conklin. I write separately on this
point only to elaborate my understanding
of what the Court is doing today.
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In Cruz v State, 465 So0.24 516, 5g1
(Fla.), cert. dented, 473 1).8, 905, 105 8.Ce
35217, 87 L.Ed.2d 652 (1985), this Court held
that Florida law simultaneously TeCOgnizey
the existence of both “subjective” and “gh.
Jective” entrapment defenses. “Subjective
entrapment” is the theory generally fol
lowed in the federal system. It focuges on
whether the defendant was predisposed tg
commit a particular offense, If 80, entrap.
ment usually is not an available defenge ne
matter what conduct the police may have
used in apprehending the defendant. [y
any event, subjective entrapment typically
is not a question of law, but a question of
fact for the fact finder to decide. Jd at
520-21 (citing Sorrells v, United States,
287 U.S. 435, 53 8.Ct. 210, 77 L.Ed. 413
(1932).

“Objective entrapment,” on the other
hand, focuses on the objective acts leading
up to the defendant's arrest, not on the
defendant’s predisposition. The question ig
whether “police conduct revealed in the
particular case falls below . standards, to
which common feelings respond, for the
proper use of governmental power.”
Cruz, 465 So0.2d at 521 (quoting Sherman
v. United States, 356 US. 369, 382, 78
S.Ct. 819, 825, 2 L.Ed.2d 848 (1958) (Frank-
furter, J., concurring in result). Although
the United States Supreme Court has never
adopted an objective entrapment analysis,
we did so as a matter of Florida law in
Cruz:

Entrapment has not occurred as a matter

of law where police activity (1) has as its

end the interruption of a specific ongoing
criminal activity; and (2) utilizes means
reasonably tailored to apprehend those
involved in the ongoing criminal activity.

The first prong of this test addresses
the problem of police “virtue testing,”
that is, police activity seeking to prose-
cute crime where no such crime exists
but for the police activity engendering
the crime. As Justice Roberts wrote in
his separate opinion in Sorrells, “Society
is at war with the criminal classes,” 287
U.S. at 453-54, 53 S.Ct. at 217. Police
must fight this war, not engage in the
manufacture of new hostilities,




STATE v, HUNTER Fla. 325
Clte az 386 8024 319 (Fla. 1991)

he second prong of the threshold test
resses the problem of inappropriate
techniques.  Considerations in deciding
whether police activity is permissible un-
der this prong include whether a govern-
ment agent “induces or encourages an-
other person to engage in conduct consti-
tuting such offense by either: (a) making
knowingly false representations designed
to induce the belief that such conduct is
not prohibited; or (b) employing methods
of persuasion or inducement which cre-
ate a substantial risk that such an of-
fense will be committed by persons other
than those who are ready to commit it.”
Model Penal Code § 2.13 (1962).
Cruz, 465 S0.2d at 522. The question of
whether police conduct meets the Cruz ob-
jective standard is one entirely of law. Id.
at 521
The Cruz Court did not directly confront
whether the objective test finds its origin in
the Florida Constitution, although it did
note that the federal advocates of the ob-
jective standard had not claimed a constitu-
tional basis for their views. Id. at 520 n. 2
{digeussing opinions of federal justices fa-
*g‘ objective standard). The Cruz
rt did, however, note that the objective
entrapment defense involves issues that
substantially overlap due process concerns.
Id. at 519 n. 1 (citing cases so holding).

Today, the majority opinion resolves the
question of the source of Florida’s objec-
tive entrapment defense. The majority
holds that “this objective entrapment stan-
dard includes due process considerations.”
Majority op. at 322. It goes on to deny
Hunter's claim because he allegedly is vi-
cariously asserting the due process rights
of Conklin, Id. at 322. Because the feder-
al system does not recognize the objective
entrapment defenge, the majority opinion
clearly is premised entirely on the due pro-
cess clause of the Florida Constitution,
Art. I, § 9, Fla. Const. I fully concur in
this conclusion. Indeed, I believe it neces-
sarily flows from our prior case law.

In Glosson, for example, we held that
the due process clause of the Florida Con-
stitution, article I, section 9, restricts the
ability of the state to apprehend criminal

wrongdoers if the state does so through
gerious misconduct of its own. Glogson,
462 S0.2d at 1084-85. The Glosson Court
did not expressly characterize this as an
objective entrapment analysis, but a review
of that case shows that it indeed was.
Glosson merely confronted a particularly
egregious violation. Thus, although I
agree that both this case and Glosson prop-
erly are decided based on Florida due pro-
cess concerns, I disagree with that part of
the majority analysis suggesting that Glos-
son created a defense distinct from objec-
tive entrapment. The two plainly are coex-
tensive.

Indeed, Glosson obviously was concerned
with whether “police conduet revealed in
the particular case falls below standards,
to which common feelings respond, for the
proper use of governmental power”
Cruz, 465 S0.2d at 521 (quoting Sherman
v. United States, 356 U.S. 369, 382, 78
S.Ct. 819, 825, 2 L.Ed.2d 848 (1958) (Frank-
furter, J., concurring in result). In Glos-
son, the state had offered the confidential
informant a “contingent fee” arrangement.
This arrangement provided that, if the in-
formant obtained information about and
testified against defendants, he then would
be paid a percentage of any civil forfei-
tures associated with the trials, We noted
that there are

few situations with more potential for

abuse of a defendant’s due process right.

The informant here had an enormous fi-

nancial incentive not only to make erimi-

nal cases, but also to color his testimony
or even commit perjury in pursuit of the
contingent fee. The due process rights
of all citizens require us to forbid crimi-
nal prosecutions based upon the testimo-
ny of vital state witnesses who have
what amounts to a financial stake in
criminal convictions.

Glosson, 462 So0.2d at 1085,

In deciding Glosson we drew upon an
opinion of our sister Court in New York,
People v. Issacson, 44 N.Y.2d 511, 406
N.Y.5.2d 714, 378 N.E.2d 78 (1978)., See
Glosson, 462 So0.2d at 1085. The Isaacson
Court dealt with a situation in which police
had brutalized and deceived an informant
to encourage him to entrap others, and the




326 Fla

informant subscquently pleaded with a
friend in another state to supply him with
drugs. lLater, the informant engaged in an
elaborate series of maneuvers to trick his
friend into crossing a state line so that a
drug deal could be consummated in the
jurisdiction of the police for whom the in-
formant worked. Isaacson, 406 N.Y.S.2d
at 720-721, 378 N.E.2d at 84.

The New York court determined that this
type of police conduct offended due pro-
cess, requiring that the defendant’s convie-
tion be vacated. It concluded that

[s]eparately considered, the items of con-

duct may not rise to a level justifying

dismissal but viewed in totality they re-

veal a brazen and continuing pattern in

disregard of fundamental rights.
Id. 1 believe the majority opinion issued
today is in general harmony with the princi-
ples announced by the New York court.
Clearly, Florida's own due process, objec-
tive entrapment defense would prohibit
similar conduct on the part of police and
their informants in this state. Art. I, § 9,
Fla. Const.

Indeed, Florida’s due process provision,
like that in New York, was meant to guar-
antee

that every person’s right to life, liberty

and property is to be accorded the shield

of inherent and fundamental principles of
justice. Due process of law guarantees
respect for personal immunities “so root-
ed in the traditions and conscience of our
people as to be ranked as fundamental,”

Isaacson, 406 N.Y.8.2d at 718, 378 N.E.2d
at 82 (citations omitted).

It is clear that the concerns elaborated in
Glosson and the cases on which it relied
disclose that they are essentially aimed at
the same concerns as the objective entrap-
ment analysis used in Cruz. The opinions
in Glosson, Isaacson, and Cruz forbid
prosecution if government agents are
“seeking to prosecute crime where no such
crime exists but for the police activity en-
gendering the crime.” Cruz, 465 So0.2d at
622. These cases likewise forbid prosecu-
tion if a government agent “induces or
encourages another person to engage in
conduct constituting [an] offense by either:
(a) making knowingly false representations
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designed to induce the belief that syck
conduct is not prohibited; or (b) employing
methods of persuasion or inducement
which ereate a substantial risk that such ap
offense will be committed by persons other
than those who are ready te commit it
Id. (quoting Model Penal Code § 213
(1962)).

Indeed, the New York court in Isage.
son—cited in our own Glosson opinion—-
used a highly similar analysis. The [rage-
son court held that the following nonexcly.
sive list of factors should be considered in
reviewing claims of a due process violation:

(1) [W]hether the police manufactured a
crime which otherwise would not likely
have occurred, or merely involved them-
selves in an ongoing criminal activity; (2)
whether the police themselves engaged
in criminal [or] improper conduct repug-
nant to a sense of justice; (3) whether
the defendant’s reluctance to commit the
crime is overcome by appeals to humani
tarian instinets such as sympathy or past
friendship, by temptation of exorbitant
gain, or by persistent solicitation in the
face of unwillingness; and (4) whether
the record reveals simply a desire to ob-
tain a conviction with no reading that the
police motive is to prevent further crime
or protect the populace.
Isaacson, 406 N.Y.S.2d at 719, 378 N.E.2d
at 83 (citations omitted). The four factors
used in Jsaacson are another slightly more
detailed way of looking at the two-part test
used in Cruz

I stress, however, that due process does
not bar the state from using paid infor-
mants or even from using stealth and strat-
egy in the apprehension of lawbreakers.

Art. I, § 9, Fla. Const. As the New York

Court noted:

To be sure, “‘[¢)riminal activity is such
that stealth and strategy are necessary
weapons in the arsenal of the police offi-
cer.” However, ... “[n]Jo matter what
the defendant’s past record and present.
inclinations to criminality, or the depths
to which he has sunk in the estimation of




TR T

RS

gociety, certain police conduct to ensnare
him into further crime is not to be toler-
ated by an advanced society.”

Jsaacson, 406 N.Y.S.2d at 721, 378 N.E.2d
at 85 (citation omitted) (quoting Sherman
v I'mited States, 356 U.8. 369, 372, 382-83,
TR §.(1. 819, 820-21, 826, 2 L.Ed.2d 848
(1958) (majority opinion and opinion of
Frankfurter, J., concurring)). Accord
Cruz, 465 S0.2d at 519. Nor does due
process bar the use of informants where
the state employs them as the result of
reasonable, objective suspicion that the par-
ticular persons under investigation already
are engaging in criminal conduct.

1 dissent from the majority’s conclusion
rhat Hunter may not also resort to the
objective entrapment defense. Based on
this record, I believe the taint flowing from
Diamond’s activities applies equally to the
prosecution of both Hunter and Conklin.
The record discloses that neither Conklin
nor Hunter would have been involved in
the attempted sale of cocaine but for Dia-
mond’s intensive and unrelenting efforts to
meet his “coeaine quota.” Diamond had
direct contact with both Hunter and Conk-
lin, even though it was Conklin who initial-
ly brought Hunter into the scheme. After
meeting Hunter, Diamond used the same
techniques against him that were employed
against Conklin. Diamond’s direct interac-
tion with Hunter was extensive.

This informant’s activities in essence
manufactured crime in which neither Hunt-
er nor Conklin would have participated ex-
cept for the police activities. On these
facts, Hunter is not vicariously attempting
to assert Conklin's due process rights; he
is asserting his own. Thus, the Glosson
violation applies equally to Conklin and
Hunter, even though only Conklin was ini-
tially targeted by the informant. In this
vein, the question of either Hunter or
Conklin’s predisposition is not dispositive of
a claim of objective entrapment, for the
reasons | have noted earlier. This issue is
resolved solely by reference to the conduct
of the police informant. [ believe the ma-
jority is improperly influenced by evidence

IN RE ESTATE OF WARWICK Fla. 327
CHte e 386 80.2d 327 (Fla. 1991)

suggesting that Hunter was predisposed to
commit drug-related crimes.

BARKETT, J., concurs.
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