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INTRODUCTION 

Petitioner was the Appellant in the Third District Court 

of appeal and t h e  prosecution in the Criminal Division of the 

Circuit Court of the Eleventh Judicial Circuit, in and for Dade 

County, Florida. Respondent was the Appellee in t h e  District 

court and the defendant in the t r i a l  court. 

In this brief, the parties will be referred to as they 

appear before this Honorable Court. The symbol "App." will be 

used to designate the appendix to this brief. 
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STATEMENT OF THE CASE AND FACTS 

Respondent, LAZAR0 DIAZ, was arrested with Jose and 

FKanCiSCO Ramos and charged with armed trafficking in cocaine, 

burglary and unlawful possession of a firearm while engaged in a 

criminal offense. (App. 1, p . 2 ) .  Diaz filed a motion to dismiss 

the charges alleging a due process violation and objective 

entrapment. Jose and Francisco joined in the motion at a later 

date. (App. 1, p.2). 

Following a hearing on the motion, the trial court 

dismissed the charges against the defendants based on the 

objective entrapment test enunicated in Cruz v .  State, 465 So. 2d 

516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 

L.Ed.2d 652 (1985). (App. 1, p . 3 ) .  Upon reconsideration, the 

trial court found that the facts presented justified dismissal 

under the objective entrapment test, but based dismissal of the 

charges on the due process argument. (App. 1, p . 3 ) .  

d) 

Petitioner, the State of Florida, appealed the dismissal, 

arguing that the defendants' due process rights were n a t  

violated. ( A p p .  1, p.5). The State also argued that the 

objective entrapment test set f o r t h  in Crua had been abolished by 

the enactment of s777.201 of t h e  Florida Statutes. (App. 1, p . 5 ) .  
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The Third District Court of Appeal agreed that the 

defendants' due process rights had not been violated, b u t  

affirmed the dismissal af the charges filed against Diaz on the 

ground of objective entrapment. (App. 1, pp.4, 6 )  Because Jose 

and Francisco Ramos had been induced by Diaz and not the 

confidential informant, the t r i a l  court's order dismissing the 

charges against Jose and Francisco was reversed. (App. 1, p . 6 ) .  

0 

The State's Motion fo r  Rehearing and Motion fo r  Rehearing 

En Banc was denied by the Third District Court of Appeal on 

December 22, 1992. (App. 2; App. 3 )  

Notice invoking the jurisdiction of this Honorable Cour t  

e was filed on or about January 5 ,  1993. 
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SUMMARY OF THE ARGUMENT 

The instant opinion is in express and direct conflict 

with Herrera v .  State, 17 Fla. L. Weekly S84 (Fla. February 7, 

1992), State v. Pham, 17 Fla. L. Weekly D607 (Fla. 1st DCA March 

2, 1992) and other district court opinions. Discretionary review 

should be exercised to resolve this conflict and ensure 

uniformity among the districts. 
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POINT ON APPEAL 

WHETHER THE OPINION OF THE THIRD DISTRICT 
COURT OF APPEAL IN THE INSTANT CASE 
EXPRESSLY AND DIRECTLY CONFLICTS WITH 
HERRERA V. STATE, 17 S 84 (FLA., February 
7, 1992, STATE V, PHAM, 17 FLA. L. WEEKLY 
D607 IFLA. 1st DCA MARCH 2, 1992) AND 
OTHER DISTRICT COURT OPINIONS? 
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ARGUMENT 

THE OPINION OF THE THIRD DISTRICT COURT 
OF APPEAL IN THE INSTANT CASE EXPRESSLY 
AND DIRECTLY CONFLICTS WITH HERRERA V. 
STATE, 1 7  S84 (FLA. FEBRUARY 7, 1992, 
STATE V. PHAM, 17 FLA. L. WEEKLY D607 
(FLA. 1st DCA MARCH 2, 1992) AND OTHER 
DISTRICT COURT OPINIONS? 

Section 777.201 of the Florida Statutes (1989) expressly 

states that t h e  "issue of entrapment shall be tried by the trier 

of f a c t . "  In Herrera v. State, 17 Fla. L. Weekly S84 ( F l a .  

February 7 ,  1992), this Honorable Court was asked to consider 

whether 8777.201 impermissibly and unconstitutionally shifted the 

burden of proof to the defense. This question was answered in 

the negative since the state is not relieved of the burden of 

proving each element of t h e  crime charged where the defense 
* 

claims entrapment and is required to persuade the jury that he or 

she was entrapped. 17 Fla. L. Weekly at 5 8 5 .  By reaching this 

decision, this Honorable Court necessarily and implicitly ruled 

that the statute was in all other respects constitutionally sound 

and in full force and effect. However, because the objective 

entrapment defense could not be applied to the facts of HeKrera, 

the issue of whether the objective entrapment defense remained 

viable in light of 777.201 was not reached. 17 Fla. L. Weekly at 

585. (Justice Kogan concurring). 

- 6 -  



This decision was reached by the First District Court of 

appeal in State v. Pham, 17 Fla. L. Weekly D607 (Fla. 1st DCA 

March 2, 1992; Simmans v. State, 590 So. 2d 442 (Fla. 1st DCA 

1991); and State v .  Munoz, 586 So. 2d 515 (Fla. 1st DCA 1991). 

In the foregoing cases, the First District Court of Appeal 

recognized the uncertainty among the districts and ruled that 

8777.201, Fla. Statutes (1987) "effectively abolished the 

objective entrapment test articulated in Cruz v. State, 465 So. 

2d 516 (Fla.), cert. denied, 473 U.S. 905, 105 S.Ct. 3527, 87 

L.Ed.2d 652 (1985)." 1 7  Fla. L. Weekly at D607. 

The Third District Court of Appeal in the instant case 

reversed Respondent s conviction because "the first part of t h e  

C r u z  test was no t  satisfied." (App. 1, p.5). In ruling that the 

first part of the Cruz test was not satisfied in the instant 

case, the Third District effectively ruled that the Cruz test of 

objective entrapment is viable notwithstanding B777.201, Florida 

Statutes (1987), and implicitly ruled that g777.201 is void and 

of no effect. These rulings expressly and directly conflict with 

the decisions in Herrera v. State, State v. Pham, and Simmons v. 

State, and State v. Munoz. Both State v. Munoz and Simmons v. 

State, are currently pending before this honorable court (case 

numbers 78,900 and 79,094 respectively). Therefore, discretionary 

review jurisdiction should be exercised by this Honorable Court 

to settle the conflict among the districts and ensure statewide 

0 

uniformity. 

1) 

-7- 



CONCLUSION 

WHEREFORE, based upon the foregoing Petitioner 

respectfully requests that this court grant discretionary review 

in the instant cause. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 

Florida Bar No. 0 8 2 z a l  
Assistant Attorney G 
Department of Legal Affairs 
401 N. W. 2nd Avenue, Suite N921 
P. 0. Box 013241 
Miami, Florida 33101 
(305) 377-5441 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a true and correct copy of t h e  

foregoing BRIEF OF RESPONDENT ON JURISDICTION was furnished by 

mail to GERARD0 REMY, Counsel for Lazaro D i a z ,  2400  Coral Way, 

Suite 501, Miami, Florida 33145 and HARVEY SEPLER, Counsel f o r  

Jose and Francisco Ramos, OFFICE OF THE PUBLIC DEFENDER, 1351 N. 

W. 12th Street, Miami, Florida 33125 on this day of 

January, 1993. - 

Assistant Attorney/ G+erkl 
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NOT FINAL UNTIL TIME E X P I R E S  
TO F I L E  REHEARING MOTION AND 
I F  FILED, DISPOSED OF. 

THE STATE OF FLORIDA, 

Appellant, 

vs * 

FRANCISCO RAMOS, et  al., 
.. 

Appellees. 

Opinion filed August 11, 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, 1992 

,'. 

. * *  

, * *  

* *  CASE NO. 9 1 - 4 7 0  

1 9 9 2 .  

An Appeal from the Circuit Court of Dade County,  Steven 
Levine, Judge. 

Robert A. Butterworth, Attorney General and Angelica D. 
Zayas, Assistant Attorney Genera l ,  f o r  appellant. 

B e n n e t t  H .  Brummer, P u b l i c  Defender and Harvey J. Sepler, 
A s s i s t a n t  Public Defender, for appellees Francisco Ramos and Jose 
Ramos; Gerard0 A. R e m y ,  Jr., for appellee Diaz. 

Before BASKIN, GERSTEN and GODERICH, JJ. 

GODERICH, Judge. 

The State of,,: Florida appeals from the trial court's order 

dismissing t h e  charges against the defendants, Lazaro Diaz 

rn 



4. 

[Diaz], Jose Ramos [Jose] and Francisco Ramos [Francisco]. We 

affirm as to Diaz, but reverse and remand f o r  further proceedings 

as to Jose and Francisco. 
0 

The defendants were arrested and later charged with armed 

trafficking in cocaine, burglary, and unlawful possession of a 

firearm while engaged in a criminal offense. Thereafter, Diaz 

filed a motion to dismiss the charges alleging a due process 

violation and objective entrapment. At a later date, Francisco 

and Jose joined in the motion. 

At the hearing on the motion to dismiss, Diaz testified 

t h a t  he met Salvador x i q u e ,  the confidential informant, 

approximately one month prior to h i s  arrest. Diaz testified that 

the confidential informant called him fifteen or sixteen times to 

tell him about a business deal in which Diaz cou ld  make a l o t  Of 

9 money. Despite Diaz's lack of interest, the confidential 

informant continued to c a l l  him. 

The confidential informant explained to Diaz that he would 

be given a key to a warehouse where he would p i c k  something u p .  

The confidential informant introduced Diaz to another man who 

would ultimately give the k e y  to Diaz. The confidential 

informant supplied Diaz with firearms to use during the 

transaction and told Diaz  to go to the warehouse with t w o  other 

men. Diaz went to the warehouse with Francisco and Jose. Diaz 

testified that he went to the warehouse o n l y  because the 

confidential informant called him more than fifteen times. 

Detective Garcia testified that at the request of Detective 

Fernandez, he met with Diaz  at a cafeteria while working 
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undercover. At that meeting, Detective Garcia informed Diaz that 

he was expecting a shipment of cocaine and that he would contact 

him when it arrived. 
@ 

Detective Fernandez testified that the confidential 

informant was working f o r  monetary reasons and that he had 

already been paid two or three hundred dollars. Detective 

Fernandez also testified that payment was not contingent on the 

confidential informant’s testimony at trial or on the arrest of 

any individuals. Additionally, Detective Fernandez testified 

that the confidential informant was not performing under any 

substantial assistance agreement, nor were there any charges 

pending against t h e  confidential informant. Detective Fernandez 

a l s o  explained that Detective Garcia was introduced to Diaz in 

order to remove the confidential informant from further 

0 negotiations. 

The trial court ruled on the motion to dismiss stating that 

based on the due process argument, it was “reduc[ing] the charges 

from armed trafficking or any charges related to the use of a 

firearm, to unarmed.” Additionally, t h e  court stated that it was 

dismissing all charges based on the objective entrapment test 

enunciated in Cruz v. State, 465 So.2d 516 (Fla.), cert. denied, 

473 U . S .  905, 1 0 5  S.Ct. 3 5 2 7 ,  8 7  L.Ed.2d 652 (1985). 

L a t e r ,  the trial court reconsidered its prior ruling on the 

motion to dismiss and granted the motion to dismiss based on the 

due process argument. Additionally, the court found that the 

facts i n  the present case justified dismissal under the objective 

entrapment test, although it was not dismissing t h e  charges On 

that ground. 
e 
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The trial court, r e l y i n g  in part on State V. G 1  osson, 4 62 

So.2d 1082 (Fla. 1 9 8 5 ) ,  entered its written order dismissing all 

charges based on the alleged due process violation. The State 

appeals from this order. 

The State contends that the defendants' due process rights 

were not violated. We agree. 

The Supreme Court of Florida in State v. Hunter, 586 So.2d 

319 (Fla. 1991), "limited the holding of State v. G1 osson , 4 6 2 

So.2d 1 0 8 2  (Fla. 1985), to cases where the confidential 

informant's contingent fee was conditioned on his trial 

(Fla. 3d DCA case no. testimony." L e w i s  v .  S t a t e ,  __ So.  2d 

91-1072, opinion filed March 24, 1992) [ 1 7  F.L.W. D 7 9 3 1 .  In the 

instant case, the trial court's order was based, i n  part, on its 

finding that the confidential informant "operated on essentially 

a contingent fee basis" and that the confidential informant 

"would have been a key witness in the case had the matter 

proceeded to trial." These findings, however, are not supported 

by the record. See State v. Navarro, 464 So.2d 137, 138 (Fla. 3d 

DCA 1984) (trial court's findings must be accepted by appellate 

c o u r t  only i f  there is evidence t o  support findings) ; State V .  

Delaado-Armenta, 429 So.2d 328, 329 (Fla. 3 6  DCA 1983) ("trial 

judgeis conclusions will not be overturned where there is 

substantial competent evidence to support it."). Detective 
Fernandez's uncontradicted testimony showed that the papent to 

t h e  confidential informant was not conditioned on the informant's 

testimony at trial. Therefore, since, the confidential 

0 
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The defendants also argue that the charges must be dismissed 

based on their objective entrapment argument. We agree as to ' 
Diaz, but disagree as to Francisco and Jose. 

The Supreme Court of Florida in C r u z  v. State, 4 6 5  SO.2d 

516, 522 (Fla.), cert. denied, 473 U.S. 9 0 5 ,  105  S.Ct. 3527, 8 7  

L.Ed.2d 652 ( 1 9 8 5 ) ,  stated: 

To guide the trial courts, we propound the 
following threshold test of an entrapment 
defense: Entrapment has not occurred as a 
matter of law where police activity (1) has 
as its end the interruption of a specific 
ongoing criminal activity; and (2) utilizes 
means reasonably tailored to apprehend those 
involved in the ongoing criminal activity. 

In the instant case, as to Diaz, the first prong of the Cruz 

t e s t  was not satisfied. The t r ia l .  court found that there "was no 

history, information, or intelligence known to law enforcement of 

any involvement by these Defendants in any narcotics activities 

of drug 'rip-offs' before the confidential informant brought the 

Defendants into the scheme." This finding is supported by the 

evidence. The confidential informant contacted Diaz fifteen or 

sixteen times in an attempt to convince Diaz to get involved in 

the drug transaction. When the confidential informant contacted 

Diaz, Diaz was not involved in any I'specific ongoing criminal 

activity." In addition, the second prong of the Cruz test was 

not satisfied where the police used means which were not 

The State contends  that Section 777.201, Florida Statutes 
( 1 9 8 9 ) ,  has the effect of abolishing the objective entrapment 
test enunciated in C r u z .  We disagree. Lewis v. State, 
So.2d - (Fla. 3d DCA case no. 91-1072, opinion filed March 24, 
1992) [17 F.L.W. D 7 9 3 ,  D 7 9 4  n.11. 
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"reasonably tailored to apprehend those involved in the ongoing 

criminal activity. 'I C r u z ,  465 So.2d at 522. Accordingly, 

although we disagree with t h e  t r i a l  court's rationale, we affirm 

the portion of the trial court's order dismissing the charges 

against Diaz. 

As to Francisco and Jose, it was Diaz who induced them to 

commit a crime, not the confidential informant. "When a 

middleman, not a state agent, induces another person to engage in 

a crime, entrapment is not an available defense.'' State v. 

Hunter, 586 So.2d 319 ( F l a .  1 9 9 1 ) ;  see also State v. Garcia ,  528 

S0.2d 76 (Fla. 2d D C A ) ,  rev. denied, 536 So.2d 244 (Fla. 1988); 

Acosta v. State, 477 So.2d 9 (Fla. 1985). Accordingly, we 

reverse the portion of the trial court's order dismissing t h e  

charges against Francisco and Jose and remand f o r  further 

proceedings. 

Affirmed in part, reversed in part and remanded f o r  further 

proceedings. 
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IN THE DISTRICT COURT OF APPEAL 
OF FLORIDA THIRD DISTRICT 

CASE NO. 91-470 

THE STATE OF FLORIDA, 

Appellant, 

vs . MOTION FOR REHEARING AND 
MOTION FOR REHEARING EN BANC 

FRANCISCO RAMOS, et al-, 

Appellee. 
I 

Appellant, the STATE OF FLORIDA, by and t h rough  undersigned 

counsel, pursuant to Rule 9.330, Fla,R.App.P., respectfully moves 

this Honorable Court f o r  rehearing in the above-styled cause and * as grounds therefore states: 

1. Appellees, LAZAR0 DIAZ ("Diaz"), FRANCISCO FLAMOS 

("Francisco") , and JOSE RAMOS ("Jose") , were arrested on March 

22, 1990, and were later charged with armed trafficking in 

cocaine, u n l a w f u l  possession of a firearm while engaged in a 

c r i m i n a l  offense and burglary. ( R .  1-11). Prior to trial, Diaz 

filed a motion to dismiss the information filed against h im,  

alleging a due process violation and entrapment as a matter of 

law. (R. 23-36). Francisco and Jose joined in the motion at a 

later date. ( T .  9 ) .  



Based upon the testimony presented at the hearing on the 

foregoing motions, the trial court reduced all counts relating to 

the use of a firearm from armed to unarmed. (T. 121-122). The 

court also dismissed all charges because of the objective 

entrapment test set forth in Cruz v. State, 4 6 5  So.2d 516 (Fla.), 

cert. denied, 4 7 3  U.S. 905, 105 S.Ct. 3527, 87 L.Ed.2d 652 

(1985). (T. 121-122). Ten days later, the trial court informed 

the parties that the charges would be dismissed because of the 

due process arguments proffered by the defendants and stated that 

"although the Third District has ruled there is no longer an 

entrapment test," the facts justified dismissal order to 

objective entrapment test. (T. 131-132). 

0 

On appeal, the state challenged the dismissal of the 

charges, arguing that use of a confidential informant violates 

due process considerations only where the informant must testi_fy_-.. 

at trial and will benefit from his trial testimony and the 

successful prosecution of a defendant. (Initial Brief 10-17). 

The State a l s o  challenged the trial court's finding that the 

charges should be dismissed because of the objective entrapment  

test and the possibility that dismissal was based upon the 

objective entrapment test. (Initial Brief 18-19). 

-- .- 

-- - - -  

2 .  In affirming the dismissal of the charges against 

Diaz, this Honorable Court relies on the objective entrapment 

test enunciated in Cruz v. State. This Court further relies on 
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its decision in Lewis v. State, 1 7  FLW D793, 7 9 4  n.1 (Fla. 36 DCA 

March 2 4 ,  1 9 9 2 ) .  (Slip Op. 5 ) .  Appellant submits that this 

reliance is misplaced. 

3. Section 7 7 7 . 2 0 1 ( 2 )  of the Florida Statutes expressly 

states that the "issue of entrapment shall be tried by the trier 

of fact." This Honorable Court has held that the defense of 

objective entrapment had been abolished by § 7 7 7 . 2 0 1 .  - See 

Gonzalez v. State, 571 So.2d 1346 (Fla. 3d DCA 1 9 9 0 ) ,  review 

denied, 584 So.2d 998 (Fla. 1991); State v. Lopez, 522 So.2d 537 

(Fla. 3d DCA 1988). However, following the decisions in State v. 

Hunter, 586 So.2d 319 (1991) and State v. Rrajewski, 589 So.2d 

254 (Fla. 1991), this Court issued i t s  opinion in Lewis v. State, 

applying the objective entrapment test to the facts presented in 

Lewis. In so doing, this Court recognized the line of cases 

holding that the objective entrapment test h a d  been abolished by __*.^_ - - 

§ 7 7 7 . 2 0 1 ,  but chose to r e l y  on Hunter and Krajewski. ---17---FhW--at----- - -  

D794 n.1. . .. - I_-.." 

._I.-.^ 

A s  noted by Chief Judge Schwartz in h i s  specially 

concurring opinion in Lewis the court in Hunter did not even 
.-I 

cite 3 7 7 7 . 2 0 1 .  Appellant submits t h a t  t h e  court in Hunter had no 

reason to discuss 9 7 7 7 . 2 0 1  since the statute was not in effect 

when Hunter and Conklin were charged and therefore, could not 

have been in effect when the crimes were committed. Section 

777.201 went into effect on October 1, 1987. C h .  8 7 - 2 4 3 ,  § 4 2 ,  

-3- 



Laws of Fla. Because the Fourth District Court of Appeal ' s  

opinion in Hunter v. State, reflects 1986 appellate court case 

numbers 4-86-0807 and 4-86-0808, the appeals in Hunter were 

originally filed in 1986 and the crimes clearly were committed 

before October 1, 1987. See Hunter v. State, 5 3 1  So.2d 239 (Fla. 

4th DCA 1988)(see title page reflecting appellate case numbers). 

Any application of 3777.201 to the o f f e n s e s  in Hunter would 

violate - ex post f ac to  considerations. Miller v. Florida, 482 

U.S. 423, 107 S.Ct. 2446, 96 L.Ed.2d 351 (1987). Section 777.201 

does,  however, apply to the instant case because Appellant was 

charged in 1990 - well after the statute went into effect. 

5 ,  State v. Krajewski is also inapplicable to the f a c t s  

of the instant case. When presented with the issue of objective * entrapment in Krajewski, the Fourth District Court of Appeal 

agreed with prior Third District Court rulings and held that the 

defense of objective entrapment had been abolished by 5777.201. 
1 

Krajewski v. State, 587 So.2d 1175, 1177-78 (Fla. 4th DCA 1991). 

After finding that the objective entrapment defense  had been 

abolished by 5777.201, the Fourth District addressed State v. 

Glosson and due process c r i t e r i a  and found that Krajewski's due 

process rights had been violated. 5 8 7  So.2d at 1 1 8 3 - 8 4 .  The 

This ruling was not altered or rejected by the Supreme Court 
in Krajewski v. State, 589 So.2d 254 (Fla. 1991). H o w e v e r ,  
l i k e  the court in the instant, the Fourth District has 
receded from this position and recently ruled that State v. 
Hunter revives the objective entrapment test despite 
§777.201.(: See Ricardo v. State, 17 FLW D1 (Fla. 4th DCA 
January 3, 1992); Strickland v. State, 16 FLW D2671 (Fla. 
4th DCA October 25, 1 9 9 1 ) .  

-4- 



Fourth District then certified to the Supreme Court the limited 

question of whether the facts of Krajewski violated State v. 

Glosson, 587 So.2d at 1184. The Supreme Court 

certified question in the negative, indicating that 

due  process or Glosson violation. 589 So.2d at 2 5 5 .  

Court in Krajewski did not address Cruz v. State, 

answered the 

there was no 

The Supreme 

6 5  So.2d 516 

(Fla. 1 9 8 5 ) ,  or the issue of objective entrapment because the 

certified question dealt s o l e l y  with Glosson and due process 

considerations. 589 So.2d at 2 5 4 ,  

6 .  Based upon the foregoing, it is extremely clear that 

neither Hunter nos Krajewski mandate the application of the 

objective entrapment test to the facts of the instant case. 

7 .  As Chief Judge Schwartz points out in his concurring 

.- -_ opinion, in LewiLthe .Supreme Court in State v. Hunter neither 

expressly -overrules 3777.201, nor holds the s t a t u t e  to be 
-- . . _- 

unconstitutional. 17 FLW at 7 9 4 - 7 9 5 .  In fact, in Herrera v. 

State, 17 FLW S 8 4  (Fla. February 7, 1 9 9 2 ) ,  the Supreme Court was 

asked to consider whether 8777.201 impermissibly shifted the 

burden of proof from the prosecution to the defense .  Implicit in 

the Supreme Court's ruling that the statute did n o t  

unconstitutionally shift the burden to the defense, was a ruling 

that the statute was otherwise constitutionality sound. However, 

because the objective entrapment defense could not applied to the 

facts of Herrera, the issue of whether the objective entrapment 
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d e f e n s e  remained viable in light of 3777.201 was not reached. 17 

0 FLW at S 8 5 .  ( J u s t i c e  Kogan concurring) 

8. Because the Supreme Court h a s  not yet addressed the 

viability of the objective entrapment defense  in light of 

5777.201, Appellant respectfully requests that this Honorable 

Court grant rehearing to reconsider the instant case in light of 

its previous decisions in Gonzalez v. State, 571 So.2d 1346 (Fla. 

3d DCA 1990), review denied, 584  So.2d 998 (Fla. 1991), and State 

v. Lopez, 522 So.2d 537 (Fla. 3d DCA 1 9 8 8 ) .  

9 .  Appellant also respectfully requests that the 

following question be certified to the Florida Supreme Court as a 

question of great public importance: * 
. HAS THE OBJECTIVE ENTRAPMENT TEST SET FORTH 

IN CRUZ V .  STATE, 4 6 F S O . 2 D  516 (FLA. 1985), 
CERT. DENIED, 473 U.S. 905 (1985), BEEN 

777.201, FLORIDA STATUTES (1987)? 
ABOJ;ISHED BY THE ENACTMENT OF SECTION 

- - ~  - 

This question has been certified to the Florida Supreme Court by 

the First District Court of Appeal in State v .  Thinh Thien Pham, 

17 FLW D607 ( F l a .  1st DCA March 2, 1992) and Simmons v. State, 16 

FEW D 3 0 9 2  (Fla. 1st DCA December 13, 1991). 2 

Undersigned counsel has been informed that t h e  Supreme 
Court has accepted jurisdiction in Simmons. 

2 
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10. Assuming, for the sake of argument only, that the 

foregoing  analysis is unpersuasive and that State v .  Hunter does 

in fact rev ive  the objective entrapment defense despite 8777.201, 

Appellant submits that the instant cause should be remanded to 

the trial court without direction to discharge so that the State 

may present evidence to rebut the claim of objective entrapment. 

S e e  Clemons v .  State, 533 So.2d 321 (Fla. 5th DCA 1988)(remand 

necessary to determine whether defendant's car would have been 

routinely stopped for a traffic infraction absent drug suspicions 

of police officers where testimony in this regard was neither 

credited nor discredited and issue not reached by trial court); 

Sanchez v. State, 516 So.2d 1061 (Fla. 3d DCA 1987)(correctness 

of trial court's ruling on suppression motion turned on 

resolution of conflict between testimony of two officers 

necessitating relinquishment of jurisdiction to trial court f o r  

entry of findings of fact and conclusions of - law); - Adams v. 
- ~ w .  . .. . - 

State, 417 So.2d 826 (Fla. 1st DCA 1982)(where defendant's motion 

for new trial raised issue that verdict was contrary to weight of 

evidence but order denying motion was worded so as to indicate . -  - 

that trial court may have limited itself to sufficiency of 

evidence standard, remand was necessary to allow trial court to 

state whether its ruling was on weight of evidence as well as 

sufficiency). -- See a l s o  United States v. Torres, 720 F.2d 1506 

(11th C i r .  1983)(failure to make sufficient findings of f a c t  to 

enable panel to properly review conclusion of law requires remand 

f o r  clarification by trial court); United States v. Kastenbaum, 
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613 F . 2 d  86 (5th Cir. 1980)(case may be remanded i f  the trial 

court has made no findings or insufficient findings). 

11. Because, a s  was discussed above, State v. Hunter and 

S t a t e  v .  Kraiewski do not apply to the f a c t s  in the instant case 

and the Florida Supreme Court has not expressly ruled that the 

objective entrapment defense survives 8 7 7 7 . 2 0 1 ,  undersigned 

counse l  respectfully requests rehearing banc pursuant to 

F1a.R.App.P. 9.331 and certifies: 

I express a belief, based on a reasoned and 
studied professional judgment, that the panel 
decision is contrary to the following 
decisions of this court and that a 
consideration by the full court is necessary 
to maintain uniformity of d e c i s i o n s  in this 
c o u r t :  Gonzalez v. State, 571 So.2d 1346 
(Fla. 3d DCA 1 9 9 0 ) ,  Gonzalez v. State, 525 
So.2d 1005 (Fla. 3d DCA 1988), and State v. 
Lopez,  522 S0.2d 537 (Fla. 3d DCA 198r). 

- -- . . ----- ~ ." ~ . . __ 

12. Pursuant to F1a.R.App.P. 9.331 undersigned counsel 

f u r t h e r  certifies: 

I express a- belief, based on a reasoned and 
studied professional judgment, t h a t  the panel 
decision is of exceptional importance. 



WHEREFORE, based upon the foregoing reasons and authorities 

cited herein, Appellant requests rehearing or rehearing en I- banc. 

Appellant further requests that this Honorable Cour t  certify the 

question presented above as a 

importance. 

Re 

question of great public 

pectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

Assistant Attorney wenera1 
F l o r i d a  Bar No. 0822256 
Department of Legal  Affairs 
401 N.W. 2nd Avenue, Suite N921 
Post Office Box 013241 
Miami, Florida 33101 
( 3 0 5 )  3 7 7 - 5 4 4 1  

. __ . - CERTIFICATE O F  SERVICE - - _ "  -- - 

I HEREBY CERTIFY that a true and correc t  copy of the 

foregoing MOTION FOR REHEARING AND MOTION FOR REHEARING EN BANC 

was furnished by mail to GERARD0 =My, Attorney f o r  Lazaro D i a z ,  

3400 Coral Way, Suite 501, M i a m i ,  Florida 33145, and HARVEY 

SEPLER, Attorney f o r  Francisco and Jose Ramos, Assistant Public 

Defende r ,  1351 Northwest 12th Street, Miami, Florida 33125, on 

this 2 !'&-Way of August, 1992. 
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A.D. 1 9 9 2  

DECEMBER 22 ,  1 9 9 2  

F THE STATE OF FLORIDA,  +-ix 

Appellant, * *  

vs. * *  CASE NO. 9 1 - 4 7 0  

FRANCISCO RAMOS, et al., * *  

Appellees. * *  

Upon c o n s i d e r a t i o n ,  appellant's motion to a c c e p t  motions 

for r e h e a r i n g  and r e h e a r i n g  e n  banc as timely f i l e d  i s  hereby 

granted. Appellant's motions f o r  rehearing, r e h e a r i n g  e n  banc and 

motion to stay mandate pending review are denied .  

A T r u e  Copy 

ATTEST : 

L O U I S  J. SPALLONE 

C l e r k  P i s t r i c t  Court of 
A p p e a l ,  Third District 

BY g%G Deputy C l e r k  

C C :  A n g e l i c a  D .  Zayas 

ATTORNEY GENERAL 
UUMI omuz -- 

Gerard0 Andres R e m y ,  Jr. 

/nbc 




































