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A R G W N T  

ISSUE (CERTIFIED QUESTION) 

DOES THE HOLDING IN EUTSEY V. STATE, 383 
S0.2D 219 (FLA. 1980) THAT THE STATE HAS NO 
BURDEN OF PROOF AS TO WHETHER THE CONVICTIONS 
NECESSARY FOR HABITUAL FELONY OFFENDER 
SENTENCING HAVE BEEN PARDONED OR SET ASIDE, 
IN THAT THEY ARE "AFFIRMATIVE DEFENSES 
AVAILABLE TO [ A  DEFENDANT], "EUTSEY AT 226, 
RELIEVE THE TRIAL COURT OF I T S  STATUTORY 
OBLIGATION TO MAKE FINDINGS REGARDING THOSE 
FACTORS, IF THE DEFENDANT DOES NOT 
AFFIRMATIVELY RAISE, AS A DEFENSE, THAT THE 
QUALIFYING CONVICTIONS PROVIDED BY THE STATE 
HAVE BEEN PARDONED OR SET ASIDE? 

Respondent (hereinafter Jackson) makes essentially two 

arguments. First, he asserts that "the decision of this Court in 

Anderson v. State, 592 So.  2d 1119 ( F l a .  1st DCA 19911, review 

pending, Case No. 79,535, Hodges v. State, 596 so. 2d 481 (Fla. 

1st DCA 19921, -- review pending, Case No, 79,728, and Jones v .  

S t a t e ,  606 So. 2d 7 0 9  (Fla. 1st DCA 19921 ,  review pending, Case 

NO. 80,751, will control the outcome of this case with respect to 

whether a trial court must find that the convictions relied upon 

as  a predicate for an habitual felony offender sentence have not 

been pardoned or set aside." ( 1 . B .  3 )  

In response, the State would simply point out that this 

issue h a s  already been resolved in another case, S t a t e  v. Rucker, 

18 Fla. L. Weekly S 9 3  (Fla. February 4, 1993). In addition, this 

Court h a s  also decided Anderson, which provides, in pertinent 

part: 

We answered this [certified] question in t h e  
negative in State v. Rucker, ..., but held 
that harmless error analysis may be applied 
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on appeal. We quash the decision of the 
district court in Anderson and remand for 
proceedings consistent with Rucker. 

18 Fla. L. Weekly at S122.  

Jackson's second argument is that Rucker is distinguishable; 

that is, the facts there revealed that the error was harmless, 

but here the facts reveal that the error was harmful. The State 

respectfully disagrees. The facts in the instant case are 

virtually indistinguishable from those in Rucker. 

In Rucker, this Court summarized the trial court's findings 

as follows: 

After "considering the totality of the 
evidence," the court found by a preponderance 
of the evidence that Rucker qualified as  a 
habitual felony offender. S 9 3  

[Tlhe trial court expressly found that Rucker 
met the definition of habitual felony 
offender by a preponderance of the evidence. 
s94 

1 
.I Id at S 9 3 ,  94.  

In the case at bar, after receiving unrebutted evidence from 

the State proving Jackson's qualification for habitual 

sentencing, and listening to argument of counsel, the trial court 

stated, "The Court therefore finds based on the evidence 

presented that Mr. Jackson does meet the criteria for 

The trial court's exact words were, "In view of that, I do f i n d  
that the evidence supports by a preponderance thereof 
classification of the defendant as a habitual offender and he 
will be sentenced as such," Rucker, (Sentencing Transcript, 2 6 4 ) .  
The  d e f e n d a n t  in Rucker was represented by Nancy A .  D a n i e l s ,  
Public Defender for the Second Judicial Circuit, and, therefore, 
counsel for Jackson has access to this transcript. 
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offender by a preponderance of the evidence. 
Because this evidence was unrebutted and 
Rucker does not now assert that his prior 
convictions were pardoned or set aside, any 
failure to make more specific findings was 
harmless. Were we to remand for 
resentencing, the result would be mere legal 
churning. 

Id. It appears that the Fourth District has also read Rucker 

much too narrowly. See Robinson v. S t a t e ,  18 Fla. L. Weekly D 5 1 0  

( F l a .  4th DCA February 17, 1993). 

Where no unresolved claims of error are made in the trial 

court and the criminal appellant does not make a good faith 

assertion on appea l  that the predicate felonies are invalid, it 

would be "mere legal churning" to remand for resentencing. In 

this connection, two points should be noted. First, there is an 

unfortunate and growing tendency to dismiss the importance of the 

contemporaneous objection rule in the sentencing process in t h e  

belief that remand and resentencing is a low cost procedure 

Resentencing is a critical stage of a criminal prosecution 

requiring the presence of court personnel, the trial judge, 

counsel, and, of course, the convicted criminal. Fla. R. Crim. 

P.  3.180, 3.700, 3.720, and 3.721. Normally, as here, 

resentencing will also require transporting the criminal from 

state prison to the trial court, which is not inconsequential, 

particularly when multiplied by hundreds and thousands. 

this Court explicitly disavowed certain language in State v. 

Rhoden, 448 So.  2d 1013 (Fla. 1984) suggesting that the 

contemporaneous objection rule did not apply to sentencing, 

Second, 
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admonished trial and appellate counsel for failure to preserve 

sentencing errors at trial and fo r  raising them for the first 

time on appea l ,  and created an entirely new rule, 3 . 8 0 0 ( a ) ,  for 

t h e  express purpose of raising and correcting illegal sentencing 

in the t r i a l  court, not on appeal. State v .  Whitfield, 487 So. 

2d 1045 ( F l a .  1986). This Court should reiterate Whitfield and 

return to the historical rule, which serves the process so well, 

that unpreserved errors, with rare exceptions, cannot be raised 

for the first time on appeal. 
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CONCLUSION 

Based on the foregoing discussion, the First District's 

decision should be quashed. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

THE CAPITOL 
TALLAHASSEE, FL 32399-1050 
( 9 0 4 )  488-0600 

COUNSEL FOR PETITIONER 
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