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STATEMENT OF THE CASE AND FACTS 

Nature of the case 

A "public utility" as defined, FLA. STAT. 5366.02 (1991), is precluded from charging 

a ''rate" that is not on file with the Florida Public Service Commission, id., $366.06, so Florida 

Power Corporation seeks approval for a certain amount of money that constitutes an aspect of 

the business transaction between itself and Sebring Utilities Commission (SUCOM). FPC and 

the SUCOM (jointly, "petitioners") have agreed that FPC will purchase SUCOM's electric 

power transmission and distribution (T & D) system, and finance SUCOM's redemption of its 

revenue bond indebtedness, approximately $69 million; if PSC approves, FPC will collect that 

sum from SUCOM's present Customers over a period of 15 years; petitioners have labeled this 

reimbursement (or recoupment) the "Sebring Rider." For PSC to have jurisdiction of the 

proposed "approval," petitioners sought to transmogrify the Rider from a recoupment to a 

"rate. I' 

a 

In its bond redemption financing FPC will not render any service to Sebring's customers. 

In other words, SUCOM's present ratepayers will not receive any electric utility service in 

exchange for the surcharge obligation that PSC has "approved" FPC's imposing upon them. 

By its ORDER here appealed, PSC has correctly stated the case: On September 18, 1992, 

petitioners filed their JOINT PETITION for approval of the agreement; appellant was one of the 

intervenors recognized by PSC; witnesses were examined during hearings and, on December 17, 

1992, PSC filed its decision, number PSC-92-1468-FOF-EU. (R. 193-205); App. A, ORDER 

at 1. Appellant timely filed its notice of appeal on January 13, 1993. (R.214) 
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Although most of its stated facts, relating to SUCOM's "financial problems" and its high 

electric utility rates (R. 193-195), are not relevant to the jurisdictional argument on this appeal 

PSC has correctly stated that petitioners' agreement provides that FPC will purchase SUCOM's 

remaining assets for approximately $54 million; the price components are: (1) $17.8 million, the 

net book value of SUCOM's assets; (2) "going concern value" of $5.7 million; and (3) 

SUCOM's bonded indebtedness' of $32.4 million. App. A ,  ORDER at 3, 7. 

City of Sebring and SUCOM birth, debt and proposed death' 

No evidence was presented upon the subject of "rate discrimination. 'I Therefore, we 

were surprised by PSC's basing its jurisdiction argument upon that subject. PSC's statement, 

ORDER at 5 (R. 197), compels us to state the facts pertinent to discrimination, recognizing that 

jurisdiction remains the issue - if it did not have jurisdiction of what petitioners have labeled the 

"Sebring Rider," PSC did not have jurisdiction to decide a discrimination issue. 
a 

1913: Sebring Charter granted; Municipality of Sebring created. 1913 Fla. Laws ch. 

6773. 

1945: SUCOM "created and made a part of the government of the City of Sebring," 

consisting of five (5 )  members named by Sebring's City Council; each appointed SUCOM 

member must be "a qualified voter of said City of Sebring . . . . ' I ;  although empowered to 

'Pertinent portions of the Sebring Charter, as amended and referenced herein, are reproduced 
in App. B. The special acts cited in this section are a matter of public record, of which the 
court can take judicial notice. Atlantic Coast Line R. Co. v. Hollidw, 73 Flu. 269, 74 So. 479, 
485 (1917)(court required to take judicial notice of legislative acts that had been ignored by the 
parties in lower court) a 
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borrow money under strictly limited circumstances (purpose, amount and duration), SUCOM 

was not empowered to incur long term unlimited debt, secured by revenue bonds. 1945 Fla. 
0 

Laws ch. 23535 5# 1-4. 

1951: Charter amended to authorize SUCOM's issuance of revenue bonds, subject to 

the approval of the voters of the City of Sebring. 1951 Fla. Laws ch. 27893 $8 12.01, 12.02. 

1963: Charter amended to eliminate "any requirement of voter approval of proposed 

revenue bond issues unless required by the constitution of this state." The City of Sebring 

electors expressly approved this amendment, by referendum. 1963 Fla. Laws ch. 1926 54 1-2. 

See Wohl v. State of Florida, 480 So.2d 639, 641 (Fla. 1985).2 

1978: SUCOM issued revenue bonds totaling $8.4 million. See Wohl, 48OSo.2d at 642. 

1981: SUCOM issued additional revenue bonds totaling $92,750,000; these bonds were 

for the purpose of paying or redeeming approximately $8.1 million owed on the 1978 bonds and 

for paying for a portion of the cost of "the Project (as defined in the 1981 Resolution)"; the 

project was an expansion of electricity generating facilities. Id., 480 So.2d at 642. 

1984 and 1985: SUCOM issued additional revenue bonds of $1.8 million and $2.35 

million, "Series 1984 and 1985, respectively," for the purpose of paying a portion of the interest 

due on the previously borrowed money and for current operating expenses. Id. 

2The court is entitled to judicially notice its own records. See Loren v. State, 601 S0.2d 
271, 274, n. 1 (Fla. 1st DCA 1992); Lagarde v. Outdoor Resorts of America, Inc., 428 S0.2d 
665 (Fla. 2d DCA 1982). In Lagarde, Judge (now Justice) Grimes concurred, citing as 
comparison DeBearn v. Safe Deposit & Trust Co., 233 U.S. 24, 34 S.Ct. 584 (1914), for the 
proposition that a court has the right to take judicial notice of its prior decisions so long as at 
least one of the current parties had been involved therein. SUCOM was a principal party in 
Wohl v. State. 
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1986 until SUCOM and FPC filed their JOINT PETITION: SUCOM incurred additional 

revenue bond debt, but sold its electric generation facilities, leaving it at present with only the 

T & D system, and debt of approximately $88,462,000. (R.6) JOINT PETITION, 1 8. 

December 11, 1986: Petitioners entered into a Territorial Agreement, attached to the 

JOINT PETITION; among other things, this agreement gave SUCOM the right to sell electricity 

to customers outside of Sebring’s boundaries (city limits), and precluded FPC from selling 

electricity to customers in such designated areas of Highlands County, Florida. (R.3-5) JOINT 

PETITION 711 5-6, and attachment (in evidences). 

1990: Sebring’ s Charter amended to preclude SUCOM’s incurring additional revenue 

bond debt (or debt generally in excess of $100,000) without Sebring’s City Council’s express 

approval; also conditioning SUCOM’s sale of assets upon approval by Sebring’s City Council. 

1990 Fla. Laws ch. 474 $ 5  1-3; (R.3) JOINT PETITION f 4. 

1991: The legislature determined that, in the event that SUCOM sold its T & D, the best 

interests of Sebring, SUCOM, the bondholders and the customers (ratepayers) were served by 

the imposition of a surcharge upon the ratepayers, but only if the ratepayers approved of a 

surcharge, by referendum; it was specifically provided that the “surcharge” to be charged by the 

purchaser of SUCOM’s T & D “shall not be deemed to be a rate or charge for purposes of 

chapter 366, Florida Statutes, 1989, or a part of the rate structure of the [SUCOM] under such 

chapter.” App. B, 1991 Fla. Laws ch. 343, referenced in JOINT PETITION (R.6-7). 

a 

3The joint petition, 23 pages, is indexed by PSC’s clerk (R.l-23); she advises that the 
attachments are in evidence, we presume Vol. V, 
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September 18, 1992: Petitioners proposed that SUCOM go out of business by selling its 

T & D to FPC, the latter to advance the funds to redeem SUCOM's revenue bonds, then recoup 

the advance from all of SUCOM's present ratepayers; petitioners recited that ch. 91-343 has 

never taken effect because it was not submitted to a vote of the "qualified electors residing 

within the area affected by Chapter 91-343." However, 

petitioners utilized the legislature's enactment of the proposed ch. 91-343 (subject to referendum 

0 

(R.6-7) JOINT PETITION 1 9. 

approval by those ratepayers who would or would not consent to the surcharge suggested by the 

legislature) to suggest that their undertaking was "consistent with these legislative findings. " Id. 

FPC's semantics: Transition rate and Transition Amount; to Sebring Rider; 
to Sebring Rider Rate; to rate 

The JOINT PETITION, although including several thoughts, is based primarily upon the 

proposition that FPC will advance the money for SUCOM's revenue bond redemption, then 

recoup that money from all of SUCOM's existing customers; but, the scheme is expressly 

0 

conditioned upon PSC's "approval." Thus the focus that petitioners presented was the amount 

of its "loan" that FPC would recoup, and the means by which FPC would recoup. There being 

no statutory basis for PSC's authorization of such recoupment from ratepayers (outside its 

authorization of the imposition of rates) petitioners opened their JOINT PETITION, using the 

term "transition rate"; PSC concluded the proceeding by approving a "rate." (R. 1, 204) JOINT 

PETITION and ORDER. 

The JOINT PETITION is silent as to the fact that SUCOM's debt was incurred solely 

as the result of actions taken by City of Sebring electors, and that all the debt was incurred prior 

to the 1986 Territorial Agreement. The JOINT PETITION makes it clear that SUCOM's 

5 
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customers (who would be subject to the surcharge) reside within Highlands County, Florida, a 
inside and outside the City of Sebring's boundaries. (R.3-5) JOINT PETITION 11 5, 6 and map 

attachments (Exhibit A in evidence). In other words, FPC presented its recoupment scheme as 

one whereby all of SUCOM' s ratepayers would reimburse FPC, without making a distinction 

between Sebring residents and non-residents. 

Petitioners initially termed FPC's suggested reimbursement a "transition rate" to be 

collected from SUCOM's present customers. Id., at 1. This term then evolved to "Transition 

Amount" which they estimated to be "approximately $68,976,000." Id., f 16. Petitioners then 

described the transition rate or the transition amount as the "Sebring Rider." (R. 1-23]. 

Petitioners stated in paragraph 18 of their JOINT PETITION: 

Because the Outstanding Bonds constitute a 
debt of [SUCOM] and because the Purchase and 
Sale Agreement provides for the payment in full of 
the Outstanding Bonds and the payment of certain 
close-out debts and expenses of [SUCOM], and 
because the Bonds were issued for the benefit of 
[SUCOM] and its customers rather than for FPC 
and all of its customers, it is proper for [SUCOM's] 
customers to be charged rates that are different than 
the rates charged by FPC to its other customers. 

JOINT PETITION at 17. 

Petitioners attempted to make FPC's proposed loan look like a rate. "RATE 

SCHEDULE SR- 1 'I (SEBRING RIDER), attached to the JOINT PETITION in evidence, 

contains an arithmetical calculation which results in the statement that a "rate shall be assessed: 

Sebring Rider: 2.126C per KWH. . , , This rate shall be for a maximum term of fifteen (15) 

years from (the)." Apparently, the calculation was crafted by using $69 million as 

the numerator, and an estimated number of kilowatt hours as the denominator. 
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PSC described the "Sebring Rider," observing that petitioners' reasoning for its 

requested imposition 9s  that the costs of repayment of [SUCOM's] debts are costs associated 

with the provision of electric service to [SUCOM's] customers, and those costs should not be 

borne by [FPC's] general body of ratepayers. The petitioners have asked for our approval of 

a 'Sebring rider rate' to accomplish this purpose. The rate will be applied to the Sebring 

customers as an addition to FPC's current rates , . . . I '  (R.198) ORDER at 6. (e.s.) 

0 

PSC entered its approval of "the SR-1 rate schedule as part of FPC's rates." Id. at 12. 

Thus, the proposed surcharge, a term coined by the legislature in ch. 91-343 (which never 

became effective because the affected ratepayers were not afforded their referendum right), was 

presented to PSC as the misnomer, transition rate (also disguised as 2.126C per KWH), but it 

emerged from PSC as a rate, as to which PSC claimed jurisdiction, despite the fact that the 

relevant legislative expression of intent is that a surcharge, if approved by the affected 

ratepayers, is not to be considered a rate or charge for purposes of PSC's jurisdiction under 

FLA. STAT. ch. 366 (1991). 

Testimony demonstrated that the Sebring Rider is not a "rate." 

Mr. Samuel F. Nixon, Jr. is employed by FPC as its director of rate department. He 

stated that "all of our customers will receive the identical rates that are in our tariff book, and 

one rate there will be called a Sebring Rider which will be applicable to the customers in the 

Sebring territory. 'I In other words, after FPC's acquisition of SUCOM's assets and customers, 

but for the Sebring Rider, today's SUCOM customer will pay to FPC the identical rate for 

electrical power service. Stated another way, FPC's and SUCOM's present customers will 
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receive identical service from FPC after the transaction is closed - there will not be any 

difference in the service that they will receive. (R. Vol.ZV) Nixon testimony at 331-32. 
a 

Mr. Nixon further testified that "I'm going to be delivering kilowatt hours that are 

identical, but they have different prices. They have different costs. They have different cost 

assignments . . *" ;  broken down into elements, the service is identical for identical cost, but the 

present SUCOM customers will pay the Sebring Rider. Id. at 333-34. 

PsC's jurisdiction argument 

After observing that SUCOM suffers from serious financial problems (that it does not 

suggest were brought on by any of SUCOM's customers), and that its approval of the Sebring 

Rider was a condition precedent to FPC's willingness to purchase SUCOM's assets and 

customers, PSC ruled that it had jurisdiction "of these matters by the provisions of Chapter 366, 

Florida Statutes." (R.193-%) App. A, ORDER at 1-4. Although it was not able to specify a 

statutory provision, PSC observed that ch. 366: 

grants us exclusive jurisdiction over the rates and charges of 
investor-owned electric utilities, exclusive jurisdiction over the rate 
structures of all electric utilities in the state, and exclusive 
jurisdiction over territorial agreements and disputes between all 
electric utilities. The Legislature intends that the provisions of 
Chapter 366 are to be liberally construed to protect the public 
we1 fare. 

Id. at 4-5. 

Brushing aside appellant's contention that PSC was without jurisdiction because the 

"Sebring Rider" or the "Sebring Rider Rate" is not a "rate," PSC reasoned: 

1. it has jurisdiction over rates and charges of public utilities; 
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2. therefore, it must have jurisdiction to decide what is a "rate"; 

3. there is no other forum to make such a determination; 

4. if there were another forum to make such a determination, PSC's "authority 

to set appropriate rates and charges would be effectively subverted"; 

5 .  Action Group's argument is not jurisdictional, but rather one related to "rate 

discrimination" ; 

6. "The proper question to ask here is not whether the proposed Sebring Rider 

is a rate. The proper question to ask is whether the proposed Sebring Rider unduly 

discriminates between customers who are similarly situated and who receive essentially the same 

service. Action Group does not question our jurisdiction to answer the question when it is posed 

this way. I' 

7. "We hold that the matters proposed for our approval in this proceeding, 

including the Sebring rider rate, fall well within the purview of our jurisdiction in all respects." 

Id. at 5. 

No precedent 

Stating that its "decision has no precedentid value," PSC wserved that, in a "pu C 

interest" context, ''the most reasonable resolution of [SUCOM's] financial problems" is granting 

the "relief" requested by petitioners: " [Ulnique problems require unique solutions, and under 
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this particular set of extraordinary circumstances, we believe our decision is in the best interest 

of all concerned." ~ d .  at 
e 

SUMMARY OF ARGUMENT 

The issue for the court's decision is whether PSC has jurisdiction to approve the 

"Sebring Rider." 

Petitioners have already argued their case here, in their motion to expedite this appeal 

(which appellant does not oppose). According to them, the burr under the saddle in appellant's 

presenting this appeal must be eliminated at the earliest opportunity so that the investment 

bankers might sell more bonds to facilitate FPC's advancing the funds with which to redeem 

SUCOM's outstanding revenue bonds. Any rational person would agree that SUCOM must go 

out of business so that its beleaguered ratepayers will be granted relief. Nonetheless, SUCOM's 

disposition is beyond PSC's jurisdiction as well as the scope of this appeal. 

The jurisdictional question posed here is whether, for purposes of the proposed 

surcharge, the relationship between SUCOM or FPC and the electric customers within its 

service area is one of (a) utility to utility customer; or (b) taxing authority to taxpayer. That the 

answer is the latter is made abundantly clear by FLA. STAT. 05 366.04-.075 (1991), emphasized 

in ch. 91-343, which contains at least two policy decisions by the Florida Legislature: (1) the 

surcharge is not a rate or charge for purposes of ch. 366; and (2) there will be no surcharge 

unless the affected ratepayers authorize same by a referendum. App. B, ch. 91-343. 

4Such criteria do not appear in FLA. STAT. ch. 366. PSC does not possess jurisdiction over 
the "unique problems" of municipally owned utility commissions. 

10 
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Commencing analysis with ch. 91-343, petitioners nevertheless were unwilling to 

undertake the legislature's suggestion that the affected ratepayers be given the opportunity to 

vote by referendum whether they consented to be surcharged. Rather, they undertook an 

indirect and obfuscatory route: 

1. FPC characterized the debt repayment "surcharge" as a "transition rate" (R. 1,13- 

16,22); 

2. Petitioners assiduously avoided a description of who are the ratepayers; 

3. They misleadingly characterized their undertaking as a way out of SUCOM's high 

rates, and as a service to public interest (R.21); 

4. They dissembled, presenting the obviously appealing argument that FPC's existing 

customers should not assist in redeeming SUCOM's revenue bonds (R. 13-14); 

5. Contrary to the express provision of ch. 91-343, they convinced PSC to treat their 

debt repayment "surcharge" as a "rate" over which the Commission has jurisdiction under ch. 

366. (R.204); App. A, ORDER at 12. 

0 

Petitioners attempt an end run of ch. 91-343, engaging PSC's assistance in an 

unprecedented effort to reverse the ch. 91-343 mandate. Their conduct is nothing short of 

legerdemain. Borrowing the statutory term "transition rate" from $366.075 ,5 without malung 

any effort to explain how such a term can be applied to a debt repayment surcharge, and relying 

upon the legislature's "surcharge" authorization, ch. 91-343 (which did not become effective), 

they seek to appeal to emotion, that SUCOM's customers will realize an immediate reduction 

in their rates, FPC's basic rate being approximately one-half of the rate which SUCOM must 

'infra at 17. 
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charge; the FPC rate is so low in comparison that its inclusion of the proposed surcharge results 

in a total that is substantially less than SUCOM’s present rate. (R.14). 

By enacting ch. 91-343, the legislature made clear its intent that any effort to impose a 

surcharge must be fair to all concerned, including those ratepayers who do not live within 

Sebring’s city limits and have had no opportunity at any time in Sebring’s or SUCOM’s history 

(since 1945) to limit the latter’s creation of debt. Petitioners’ action in submitting their request 

to PSC can be described as nothing short of a blatant effort, under color of state law, to impose 

a tax upon SUCOM’s ratepayers. The “surcharge” is in reality a tax, because no service is to 

be rendered in exchange therefore. 

Finally, PSC’s injecting a “rate discrimination” argument at a time after the proceedings 

were closed with no evidence as to the matter, compels a response. Discrimination would 

indeed follow in the event that PSC’s jurisdiction conclusion is sustained. Such is found, not 

in what petitioners have divulged in their submission, but rather in the fact that many, perhaps 

a majority, of SUCOM’s present customers have had no legal right to assume responsibility for 

the debt that has brought that Sebring instrumentality to bankruptcy. The public record, 

including the Sebring City Charter, a 1945 special act, and a decision by this court, demonstrate 

that only City of Sebring residents - qualified electors - are responsible for the debt that 

petitioners would now recoup against non-residents. Any detailed analysis demonstrates that 

non-residents are no different from FPC’s present customers who likewise played no part in 

SUCOM’s debt binge. That non-residents are presently within SUCOM’s “territory” by reason 

of a 1986 territorial agreement between petitioners is without value for purposes of PSC’s 

decision, the non-residents not having requested their predicament. In other words, mistakes 
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made by Sebring's utilities commissioners do not provide a rationale for PSC to assume 

jurisdiction to authorize FPC's taxation of non-residents through the medium of a "surcharge" 

for the purpose of securing a fund with which to pay for those mistakes. 

ARGUMENT 

K A .  STAT. ch. 366 (1991) is not ambiguous 

The most casual observer of administrative law knows that an agency always specifies 

its jurisdiction. PSC tacitly concedes no jurisdiction by (a) not specifying, (b) generalizing about 

its plenary authority to approve rates without which privately owned and regulated utilities do 

not have authority to charge their customers, and (c) arguing that it has acted in the "public 

welfare" and solved a difficult problem with a "unique solution. 

This court has never labored over jurisdiction, merely stating the conclusion, citing ch. 

366. See, e.g., Ft. Pierce Utilities Authority for the City of Ft. Pierce v. Florida Public Service 

Commission, 388 So.2d 1031 (Fla. 1980) (affirming PSC's denial of request that it assume 

jurisdiction to regulate a corporate acquisition, there being no ch. 366 authority for such 

jurisdiction); Plant City v. Mayo, 337 So.2d 966,974, n. 22 (Fla. 1976) (citing specific ch. 366 

provisions), 

As distinguished from the legislative mandate that it act in the "public interest," such is 

not a basis upon which PSC may determine that it possesses jurisdiction. In Fort Pierce 

Utilities, several cities and utility commissions (including SUCOM) petitioned the court to direct 

PSC to consider, in connection with an application for the issuance of securities, a merger of 

two other corporate entities: 
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Petitioners assert, however, that the public 
interest will not be served by the merger and that 
the Commission is obliged to consider that issue in 
connection with the financing application. This 
obligation, they say, arises from the legislative 
declaration contained in section 366.01, Florida 
Statutes (1977) 

Legislative declaration. The 
regulation of public utilities as 
defined herein is declared to be in the 
public interest and this chapter shall 
be deemed to be an exercise of the 
police power of the state for the 
protection of the public welfare and 
all the provisions hereof shall be 
liberally construed for the 
accomplishment of that purpose. 

Petitioners maintain that the public interest would 
be adversely affected by the merger because among 
the properties of Florida Gas which will be 
controlled by Continental after the merger are its 
exploration and gas transmission subsidiaries. . . , 

The activity asserted by petitioners to be 
incompatible with the public interest is the merger 
of Florida Gas and Continental - an activity in 
which Peoples has no direct part and one which 
clearly is without the purview of the Commission to 
regulate. Hence, we must agree with the 
Commission that its statutory authority left it "one 
step removed from the ability to pass upon the 
merger of Continental and Florida Gas within the 
instant proceeding * 

Ft. Pierce, 388 So.2d at 1033-35. 

While agency interpretation of the statute of its creation is entitled to great weight, ''we 

must have jurisdiction to determine what is a rate," App. A, Order at 5; see Ft. Pierce, 388 
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So.2d at 1035, PSC is not faced with a statutory construction question in this instance. No 

provision of ch. 366 pertaining to "rates" or "rates and charges" is ambiguous. Therefore, the 

public are hardly in need of PSC's views about what the law means. PSC is either granted 

jurisdiction, or it is not. 

As this court said in Radio Telephone Communication, Inc. v. Southeastern Tel. Co., 

170 So.2d 577, 582 ( Fla. 1964): 

We are always reluctant to disagree with an 
administrative body in its interpretation of the 
statute which it has the duty to administer; and,of 
course, the orders of the Florida [Public Service] 
Commission come to this court with a presumption 
of regularity, S e c .  364.20, FLA. STAT., F.S.A. 
But we cannot apply such presumption to support 
the exercise of jurisdiction where none had been 
granted by the Legislature. If there is a reasonable 
doubt as to the lawful existence of a particular 
power that is being exercised, the further exercise 
of the power should be arrested. (citations omitted). 

Specific sections of ch. 366 show that the legislature delegated to PSC authority to 

approve rates and charges only for services rendered: 

§ 366.02: "Public utility" means an entity that supplies electricity to the public; 

8 366.03: "All rates and charges made, demanded, or received by any public 

utility for any service rendered . . , shall be fair and reasonable." 

Q 366.04: "In addition to its existing functions, the commission shall have 

jurisdiction to regulate and supervise each public utility with respect to its rates and service. . 
, .'I In exercising its jurisdiction, PSC "shall have power over electric utilities . . . (a) To 

prescribe uniform systems of accounts. @) To prescribe a rate structure for all electric utilities. 

15 



(c) To require electric power conservation. . . . (d) To approve territorial agreements. . . (e) 

To resolve, upon petition . . ., any territorial dispute. . . . (f) To prescribe and require the 

filing of periodic reports. . . ." 

Q 366.041: "(1) In fixing the just, reasonable, and compensatory rates, charges, 

fares, tolls, or rentals to be observed and charged for service . . . the commission is authorized 

to give consideration . . . to the efficiency, sufficiency, and adequacy of the facilities provided 

and the services rendered; the cost of providing such service and the value of such service 

to the public; . . . (3) The term 'public utility' as used herein means all persons or corporations 

which the commission has the authority, power, and duty to regulate for the purpose of fixing 

rates, and charges for services rendered and requiring the rendition of adequate service." 

9 366.05: "(1) In the exercise of such jurisdiction, the commission shall have 

power to prescribe fair and reasonable rates and charges, classifications, standards of quality and 

measurements, and service rules and regulations to be observed by each public utility; . . . (2) 

Every public utility, defined in s. 366.02, which in addition to the production, transmission, 

delivery or furnishing of heat, light, or power also sells appliances or other merchandise shall 

keep separate and individual accounts for the sale and profit deriving from such sales. No profit 

or loss shall be taken into consideration by the commission from the sale of such items in 

arriving at any rate to be charged for service by any public utility. . . .I' 

9 366.06: "(1) A public utility shall not . * * charge or receive any rate not on 

file with the commission for the particular class of service involved, and no change shall be 

made in any schedule. All applications for changes in rates shall be made to the commission 

in writing under rules and regulations prescribed, and the commission shall have the authority 
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to determine and fix fair, just, and reasonable rates that may be requested, demanded, charged, 

or collected by any public utility for its service, . . . In fixing fair, just, and reasonable rates 

for each customer class, the commission shall, to the extent practicable, consider the cost of 

providing service to the class, as well as the rate history, value of service, and experience of the 

public utility; the consumption and load characteristics of the various classes of customers; and 

public acceptance of rate structures. . . *'I 

§ 366.075 Experimental and transitional rates. - "(1) The commission is 

authorized to approve rates on an experimental or transitional basis for any public utility to 

encourage energy conservation or to encourage efficiency. The application of such rates may 

be for limited geographical areas and for a limited period. . . . I '  

Statutory construction is unnecessary 

Citation of cases is hardly necessary for us to state the rule that where the language of 

a statute is plain and unambiguous and conveys a clear and definite meaning, there is no 

occasion for resort to the rules of statutory interpretation. PSC has not manifested a desire to 

enter into the statutory construction process. (R. 196-97) App. A, Order at 4-5. Rather, PSC 

has written a strange analysis of what it has denominated "Jurisdiction." Id. 

Stating flat out that it has "jurisdiction of these matters," id. at 4, one would necessarily 

assume that PSC means the business transaction described in the JOINT PETITION. Its next 

statement, that it has "exclusive jurisdiction over the rate structures of all electric utilities in the 

state," id. at 4-5, is probably correct; at least it is true that PSC possesses the legislatively 

delegated power to prescribe a rate structure for all electric utilities. FLA. STAT. #366.04(2)@). 
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However, FPC's recoupment of its advance or loan that will be utilized to redeem SUCOM's 

revenue bonds is not a "rate," because the resulting surcharge is not the consideration for any 

service rendered to ratepayers, as defined in 44 366.02-,075. Therefore, PSC's jurisdiction 

argument based upon rate structure is redundant. 

Likewise inapposite is its statement that it possesses jurisdiction in respect to territorial 

agreements and disputes between all electric utilities. (R.197) App. A, Order at 5. FPC and 

SUCOM have presented their JOINT PETITION, based upon a mutually acceptable financial 

agreement which affects and thereby necessitates the PSC's approval of two existing territorial 

agreements, hardly a basis to suggest that the PSC has the authority to approve the imposition 

of the Sebring Rider as a rate. 

Next in its jurisdiction argument, PSC correctly states that appellant, The Action Group, 

"characterized the [Sebring] rider as a 'loan' from [FPC] to [SUCOM] that FPC will recover 

from [SUCOM's] customers to pay off [SUCOM's] bond indebtedness"; and, it correctly states 

our position that the Rider is not a "rate" because it does not relate to the delivery of electric 

power. Id. However, PSC's analysis of what is a "rate" ends at this point with the perplexing 

statement that it is taken for granted - "axiomatic" - that it "must have jurisdiction to determine 

what is a rate in the first place," apparently out of a general concern that the judicial branch 

would otherwise undermine the finality of its decisions setting rates. Id. In so arguing, PSC 

overlooks the fact that appellants' argument is that the PSC cannot overstep the boundaries of 

its jurisdiction as determined by the legislature and it is appropriate and necessary for this court 

to assure that PSC does not overstep such boundaries. Radio Telephone, 170 Sa2d 577. One 

would necessarily concede that the legislature knew how to define a rate; that a business loan 

18 



is not defined as a rate; and that it is clear that ch. 366 "rates" are limited to charges for 

services rendered to electric purchasing customers. 

PSC's injection of "discrimination" 

Having terminated its discussion about the meaning of 'Irates" without any statutory 

reference, PSC shifts focus to a makeweight argument about what it characterizes as "the proper 

question." (R. 197) App. A. ORDER at 5. PSC states that, "The proper question to ask here is 

not whether the proposed Sebring Rider is a rate." Id. Interesting syntax, but one gets the drift: 

having declared without reference to legal authority that it has jurisdiction to decide what is a 

"rate," PSC disengages, arguing that no one - neither it nor appellant - should even bother 

asking what is a "rate," but rather should limit the inquiry to whether the payment or surcharge 

imposed upon "similarly situated" customers is "discriminatory. It Id. 

While it is a given that all of FPC's present and future customers (after it purchases 

SUCOM's T & D) are "similarly situated" in that they will receive identical electricity and 

electric service, it is misleading to present any "discrimination" analysis in that light. Moreover, 

it is not productive to compare FPC's present customers, who did not vote for SUCOM's hugh 

debt, and Sebring's residents, past and present, who have allowed the predicament. On the other 

hand, no relevant evidence about "discrimination" is in the record: no analysis of who allowed 

the debt to be created. We are told by politicians that the present generation must allow itself 

to be taxed to pay for the sins of past federal administrations spending more money than 

revenues justified. That would be taxation, approved by voters through the representative 
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democratic process, SUCOM created an unrealistic debt that FPC now seeks to recover under 

the guise of a Vate," but it actually proposes a tax that the ratepayers have not authorized. 
e 

Furthermore, PSC's injection of "discrimination" is curious, because it did not start with 

ch. 91-343 wherein the legislature made clear that real discrimination would occur unless the 

"affected ratepayers" agreed to be surcharged. PSC's analysis is all the more perplexing when 

recalling that petitioners alerted it to ch. 91-343 when filing their JOINT PETITION. 

PSC is knowledgeable about "rate discrimination," and it makes an interesting point: 

"The proper question to ask is whether the proposed Sebring Rider unduly discriminates between 

customers who are similarly situated and who receive essentially the same service. I' Id., ORDER 

at 5. The reasonably intelligent observer understands what is discrimination, and inasmuch as 

FPC's Mr. Nixon made clear that SUCOM's customers will receive the identical service as 

FPC's other customers, it is unnecessary to be esoteric about the meaning of the word. 

Ironically, the only real "discrimination" argument that PSC could logically make in the 

present context is that the agreement discriminates in favor of Sebring residents, i .e.,  those 

residents within the city limits, and against those non-resident ratepayers within SUCOM's 

service area who had absolutely nothing whatsoever to do with SUCOM's debt as incurred from 

1978 to the presenL6 

e 

No doubt, petitioners and PSC will rejoin with the argument that the non-residents are 
within the "Territorial Agreement" that petitioners crafted in 1986 (after SUCOM incurred its 
debt) and that PSC approved on February 23, 1987, under which the parties allocated to 
SUCOM "other areas in Sebring and Highlands County as [SUCOM's] retail electric service 
territory. . . .I' (R.3-4) Joint Petition at 3-4 and attachment Exhibit A (in evidence), However, 
by enacting ch. 91-343, the legislature effectively eliminated that argument by instructing that 
the ratepayers will decide whether they consent to being surcharged. Neither PSC nor the 
judiciary is authorized to craft a different solution. 
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No reasonable person would argue that, prior to 1963, the non-Sebring ratepayers 

possessed the right to vote on the subject; or that in 1963 they had the right to vote whether 

referenda should be abolished; or that they have ever possessed the right to vote for Sebring City 

Council members - those elected officials who appoint SUCOM's unelected  commissioner^.^ 

Yet, PSC has ''approved" a plan that would allow FPC to surcharge these same customers for 

revenue bond debt that they had no hand in creating, or opportunity to influence through the 

political process. To place the facts in sharper focus, all of SUCOM's debt was incurred prior 

to petitioners executing their "territorial agreement. I' We would be remiss should we refrain 

from commenting on PSC's totally inappropriate statement that "Action Group does not question 

our jurisdiction to answer the question when it is posed in this way, i.e., as one in terms of 

"discrimination"." (R.197) App. A, Order at 5. The "question" is entirely PSC's, and a 

posteriori at that. 

Finally, the most serious flaw in PSC's "finding" of no discrimination is that it is not 

based upon any evidence in the record. On precisely that ground, the court has overturned the 

PSC's decisions. See City of Plant City v. Muyo, 337 So2d. 966,974 (Fla. 1976)(PSC's generic 

evidence insufficient). 

Petitioners' argument 

It would appear that petitioners carefully avoided advising PSC that actual discrimination 

would ensue, were their plan "approved. I' While they might be applauded for undertaking the 

worthwhile project of eliminating SUCOM, an entity that has caused great pain and frustration 

7App. B. Sebring Charter, as amended. 
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to many ratepayers, petitioners committed the serious error of not making full disclosure about 

real discrimination. They compounded their error by presenting their deal as something that it 

is not: 

0 

1. They seek PSC's "approval" of a "transition rate to be collected by FPC 

from certain retail electric customers in the Sebring area following the pending sale. . . .I' (R. 1); 

JOINT PETITION ut 1. However, it is clear that 8366.075 "transition rates" are authorized only 

on the basis of energy conservation or efficiency, neither of which applies here. And, 

petitioners gloss over the facts, lumping together all of SUCOM's present customers without 

regard to whether they are City residents or non-residents. 

2. Petitioners incorrectly characterize ch. 91-343, representing to PSC that 

the legislature intended and directed "that any surcharge, or similar provision such as the 

Transition Rate, arising from the sale of the Electric System 'permit [SUC] to meet all covenants 

and make all payments required under the resolutions authorizing the issuance of outstanding 

revenue bonds of [SUC]. , , .' . . . Chapter 91-343 further contains an express legislative 

finding that the collection of a surcharge such as the Transition Rate is '[iln the best interest of 

* . . the bondholders of [SUC],' , . . I' (R. at 6-7). That the legislature did not equate a 

"surcharge" with petitioners' "Transition Rate" is manifested in subparagraph (3) of the proposed 

Section 1.08.02 of 1945 Fla. Laws ch. 2 3 5 3 5 , ~  amended, providing that "[tlhe debt repayment 

surcharge shall . . . not be deemed to be a rate or charge for purposes of chapter 366. . . .I' 

App. B. 

a 

3. Having pulled their "Transition Rate" out of thin air, petitioners then 

assiduously avoid the most important aspect of ch. 91-343 which is that only SUCOM's 
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customers shall decide whether they will be surcharged; consent is ch. 91-343's underpinning, 

the legislature recognizing that any surcharge upon nonconsenting non-residents would, in 

actuality, constitute a tax. 

a 

In sum, petitioners used ch. 91-343, as yet not effective because the "qualified electors" 

have not approved it, to misleadingly suggest that the legislature intended to state that a debt 

repayment surcharge (which they inaccurately describe as a "Transition Rate") is in the best 

interests of all concerned; they omit mentioning that only the electors would make the decision. 

Pertinent Case Law 

Finally, PSC has demonstrated rather poor scholarship, inserting two decisions 

immediately following its "discrimination jurisdiction" statement: "Action Group does not 

question our jurisdiction to answer the question when it is posed this way. See City of 

Tallahassee v. M u m ,  411 So.2d 162 (Fla. 1981)' and CF Zndustries v. Nichols, [536] So.2d 

[234] (Fla. 1988). We hold that the matters proposed for aur approval in this proceeding, 

including the Sebring rider rate, fall well within the purview of our jurisdiction in all respects." 

Id. at 5. As thus presented by PSC, it might appear to the uninitiated that the court's decisions 

somehow support the assumption of jurisdiction, based upon a question of discrimination. 

City of Tallahassee merely denied a writ of prohibition, sought against PSC when it 

undertook to scrutinize the city's differential charges to customers within and without its 

corporate limits. 411 So.2d at 163-64. PSC's subsequent action in that case presents an 

interesting twist for purposes herein: After taking testimony, it ruled that Tallahassee had not 

justified a 15 percent surcharge of non-resident utility customers because, on a cost-of-service 
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basis, the surcharge "was unduly discriminatory." City of Tallahmsee v. Florida Public Service 

Commission, 441 So.2d 620, 623 (Fla. 1983)(court affirmed PSC's ruling, because it did not 

depart from essential requirements of law). Apparently, PSC seeks to brush aside the obvious 

in its effort to hasten SUCOM's demise, Although not justified on a cost-of-service basis, the 

non-residents (and not FPC's present customers) would be encumbered with SUCOM's debt. 

Had PSC truly believed that it possessed jurisdiction of the petition, it would have investigated 

the facts concerning SUCOM's debt history and how it was created. And having observed that 

the non-residents are in no way responsible for that debt, PSC would have been compelled to 

reject the JOINT PETITION, consistent with its reasoning in City of Tallahassee. 

CF Industries, 536 So.2d 234, 239, involved a public utility's charges for sales of 

electricity to "qualifying facilities" (QFs) - the second issue before the court was whether certain 

components of the utility's rate discriminated against QFs in violation of 9 366.81; as to which 

the court stated: 

Rates are not discriminatory simply because they 
are different for different classes of Customers. 
(citation omitted). Reading section 366.81 in pari 
materia with other provisions of chapter 366 which 
mandate that rates be fair and reasonable and reflect 
the cost of providing the service and load 
characteristics, we do not believe the legislature 
used "discriminates" in the sense which appellants 
urge. . . . 

The PSC found that the standby rates 
adopted would, in general, reward standby 
customers with reliable generating systems who 
place less irregular demands on utilities than 
standby customers with less reliable systems who 
place greater irregular demands on utilities. . . . 
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All of which is to repeat that PSC's citation of the court's cases wherein 

"discrimination" was considered is no support for its assumption of jurisdiction in this case. 

Moreover, the discrimination cases would be apposite only in the event that PSC had made an 

investigation of the discriminatory nature of petitioners' scheme. If PSC made that investigation, 

such is not apparent from a reading of its ORDER. Needless to say, had it entered that territory 

in this bizarre case, its only choice would be denial of the JOINT PETITION, and appellant 

would not be forced to this appeal at all. 

Research does not show us any Florida authority, judicial, legislative or otherwise, e.g., 

PSC orders, for the proposition that PSC's jurisdiction can be constructed upon its rationale that 

(a) an affected party should not look to ch. 366 for an argument against jurisdiction, and that 

@) he should apply a "discrimination analysis" to ascertain whether PSC has jurisdiction. While 

such an observation might, at first blush, appear imbecilic, the unfortunate fact is that is 

precisely what PSC has held. 
0 

Candidly, we have searched in vain for a court decision that addresses a pragmatic 

jurisdiction result, such as that advanced by PSC. Apparently this is a case of first impression, 

perhaps raising the specter of the judicial horror story that bad cases make bad law. However, 

we do suggest several analogous decisions. See State of North Carolina ex rel. North Carolina 

Utilities Commission v. Transylvania Utility Company, 30 N.C. App. 336, 226 S.E.2d 824 

(1976) (public utility commission found that it lacked jurisdiction to approve the imposition of 

rates on persons who did not receive any service in return); Trumbo v. Crestline-Lake 

Arrowhead Water Agency, 250 Cal. App. 2d 320,58 Cal.Rptr. 538,541 (1967) (**A levy on all 

property . . + .without regard to special benefits, is a tax; but a levy made only upon land on 
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the basis of benefits received is a special assessment and not a tax."); Graham v. City of 

Lakewood Village, 796 S.W.2d 800 (Tex. Civ. App. 1990) (monthly fee charged by city for 

availability of water service constituted an illegal tax because it was not consideration for the 

provision of service ); Forest Hills Utility Co., v. Public Utilities Commission of Ohio, 3 1 Ohio 

St.2d 46, 285 N.E. 2d 702 (1972) ( utility commission lacked jurisdiction to approve 

"availability fee" which did not entitle the payor to any water or sewer service from utility); 

City of New York v. Steinfeld, 126 Misc.2d 934, 486 N.Y.S.2d 598 (App Term. 1984) (rate 

charged for availability of water regardless of whether it was used is a tax); Smith v. Township 

of Norton, 2 Mich.App 17, 138 N.W. 2d 522, 525 (1965) ("To charge non-users for [sewer] 

services made available by [the utility's] presence without regard to whether any use is made of 

the service or facility is in legal effect a tax and can be effected only by complying with the 

statutory requirements and not by creation of charge within the rate structure of the public 

service. ") 

0 

0 
Obviously, a utility's debt and debt service are lawful ingredients of a rate base when the 

utility sets its rates. However, an illegal tax results from a city's utility commission's 

undertaking a huge debt which it imposes upon non-residents who were powerless to participate 

in the political process within the city limits. While the cited cases are not direct authority for 

our PSC jurisdiction argument, they nevertheless demonstrate that PSC is without jurisdiction 

to approve the imposition of taxes that result from charges for which no service is rendered. 

FPC's proposed "surcharge" is indeed a tax because no service is rendered, particularly insofar 

as the non-residents are concerned. 
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