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STATEMENT OF THE CASE AND FACTS 

The state accepts appellant's statement of the case and 

facts subject to the inclusions and corrections. The state 

objects to appellant's recitations of facts as slanted and 

because it fails to set forth the facts determined below in a 

light most favorable to the state, the prevailing party. 

Sections of appellant's statement are set forth in a manner 

suitable only to the argument section of a brief. Appellee would 

ask that such statement be stricken. 

Appellants Anthony and Jeffrey Farina stipulated as to 

cause of death and the ownership of Taco Bell (T 48-49). The 

state stipulated as to the authenticity of a conviction against 

Jim Brant, Anthony Farina's ex-stepfather, for child abuse 

against Anthony Farina to be admitted in mitigation during the 

penalty phase (T 49). 

0 

A conference regarding guilt phase jury instructions was 

had (T 467-490). The defendants were present (T 467). Both 

defendants indicated they were satisfied with the services of 

their attorneys (T 490). The court denied motions f o r  directed 

judgment (T 490). 

The jury was given final instructions before deliberations 

(T 530-559). No objections other than those made at the charge 

conference were interposed (T 560). 

The jury selected a foreman (T 565). It retired to 

deliberate. It later asked fo r  a dictionary and copy of closing 

arguments. The requests were denied, The defense renewed their 

requests for a prior special jury instruction. It was denied (T 

5 7 5 ) .  
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The court reconvened on November 19, 1992, for the penalty 

phase (T 5 8 3 ) .  

The state called the surviving victims for the purpose of 

re-enacting the crime but was prevented from doing so pursuant to 

defense objection (T 605-613). The state then called Mr. Van 

Ness but such victim impact evidence was ruled inadmissible as 

far as the jury was concerned pursuant to prior rulings (T 614- 

2 0 ) .  The state did not present any initial evidence (T 621). 

Judge Orfinger originally ruled that the confessions of 

each of the co-defendants could not be utilized at a joint trial 

(T 565). The state proffered the testimony of Detective Allison 

Sylvester during the penalty phase concerning what each 

individual co-defendant had said about himself. Jeffrey Farina 

had said that the killing was to eliminate potential witnesses. 

Anthony Farina said the purpose of the attempted murder and the 

actual murder was to avoid getting caught. Judge Blount ratified 

Judge Orfinger's prior ruling, applying it to the penalty phase, 

as well (T 965-973). 

The state indicated that i t  would like Mr. Van Ness and 

Miss Van Ness, Kimberly Gordon and her parents, and Derek and his 

parents to testify about victim impact. The court disallowed 

such testimony (T 9 7 4 ) .  

Anthony and Jeffrey Farina indicated they were satisfied 

with the services of their attorneys (T 1000). 

The jury returned a 7 - 5  death recommendation for Anthony 

Farina and a 9-3 death recommendation for Jeffrey Farina (T 

1038). 

I 
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The 911 caller at 2:18 a.m. on May 9, 1992, was Gary 

Robinson (T 15). He described an individual with a tattoo (T 

21). Anthony Farina had a tattoo matching the desckiption (T 21; 

2 9 ) .  

K i m  Gordon had an injury to the back of her head as well as 

the upper part of her back (T 3 3 ) .  

When the police responded to Taco Bell they found the doors 

on the west of the building unlocked. The lights were on inside 

(T 57). The parking lot lights and sign were o f f  (T 58). Kim 

Gordon was found just inside the freezer, lying face down, with 

her hands tied behind her back (T 6 0 ) .  She was unconscious (T 

62). There was a large amount of blood and matter under her 

face. Her pulse was rapid and breathing shallow and she was 

making a gurgling noise (T 61). Michelle Van Ness was also found 

in the freezer with her hands bound behind her back with a white 

rope (T 61). She was also unconscious (T 62). H e r  breathing was 

very rapid and shallow and her eyes were open and fixed (T 61- 

6 2 ) .  Her body was heaving (T 6 2 ) .  She had a head wound. There 

was a large amount of blood on her head and on the floor (T 6 2 ) .  

Officer Wiles untied her hands to save time for the paramedics (T 

63). He then lifted her head of f  the floor so she could breathe 

(T 64). The freezer was small and very cold inside (T 9 5 ) .  When 

the police found Derek Mason he was bleeding from the mouth and 

carrying a cup around to spit in. H e  was in a lot of pain and 

had a hard time talking (T 68). Derek had observed an older 

model dark colored station wagon before the robbery (T 7 0 ) .  A 

BOLO was put out on Anthony Farina including a description of the 
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tattoo (T 71). Nineteen-year-old Gary Robinson was found in the 

back storage room, kneeling down, with his shirt off, where he 

remained after calling 911. He had a bullet hole in the left 

side of his chest (T 72-73; 328). Derek and Gary had untied 

their own hands (T 8 3 ) .  The police found the money clips upon 

the cash drawers in the manager's office (T 81). There was no 

paper currency in the cash drawers (T 8 2 ) .  A cylinder pin to a 

revolver was found on the right hand side of the cooler (T 85). 

At the time of the robbery, Derek was sixteen-years-old and 

in eleventh grade at Mainland High School. He worked as a 

cashier  to make some extra spending money (T 99-100). Nineteen- 

year-old Gary had only been working at t h e  store three days (T 

101). Gary, Kim, Michelle, and Derek stayed to close up the 

store after twelve o'clock (T 102). Patty went home ten to 

fifteen minutes after the store closed (T 103). Michelle was not 

even supposed to be closing the store that night. She stayed out 

of friendship for Derek (T 1 0 4 ) .  

They were all ordered to the back of the store by Anthony 

Farina (T 107). Jeffrey Farina had the gun. Anthony Farina had 

a bag of rope and a knife (T 109). Both the Farinas were wearing 

rubber gloves (T 110). Anthony told K i m  to go up front and get 

the money. Anthony did the talking (T 111). Michelle cried and 

held onto Derek's arm (T 112). She was scared and shaking (T 

113). Derek and Gary told her everything would be all right (T 

114). One of the Farinas walked back and returned with a large 

plastic Taco Bell bag and put cash into it (T 114). Kim asked 

everybody if they wanted a cigarette. Michelle and Kim smoked (T 

I 
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115). Jeffrey Farina, who had a knife in his hand, took Derek to 

the manager's office and tied him up (T 115). Anthony had handed 

Jeffrey the bag of rope (T 116). Jeffrey cut some of the rope 

and tied Derek's hands behind his back (T 116-117). Anthony 

Farina held the gun on the others (T 117). Derek received 

permission from Anthony to sit down in the storage area (T 117). 

Derek recognized Anthony from working with him at another Taco 

Bell (T 107). He said "Tony, come here for a minute." H e  then 

asked if he was going to hurt anyone. Anthony Farina responded 

"No, just cooperate and everything's going to be a l l  right." (T 

118). After Gary was tied up Anthony and Jeffrey Farina switched 

weapons. Kim and Michelle were tied with their hands behind 

their backs by Anthony Farina (T 120). Gary was shot first in 

the chest by Jeffrey Farina (T 123). Anthony Farina was grinning 

(T 124). Jeffrey tried to bang the knife into the back of Kim's 

head with his hands. Derek was not sure b u t  he thought Anthony 

Farina was holding Kim's head down (T 128). Blood poured all 

over the floor (T 128). The knife was then shoved into her back 

(T 1 2 9 ) .  

Derek played dead until the Farinas left (T 129). Gary 

went to the manager's office to phone for help. When Derek 

walked in Gary thought it was the Farinas and hung up the phone. 

Derek locked the door and propped a chair against it. Gary 

called 911 (T 131). "Tony" or Anthony Farina had been in the 

store earlier that evening (T 135). Derek was surprised to see 

Tony again at the time of the robbery. Tony's nickname was 

"Crazy" (T 135). 

I 
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Derek made an in-court identification of Anthony Farina (T 

1 3 7 ) .  Anthony's hair is black (T 136). On May 9, 1992, he 

looked different. His hair was not cut (T 137). Derek a l s o  

identified Jeffrey Farina as the man with the gun who had plunged 

the knife into Kim's back (T 138). At the time of the robbery 

Jeffrey had his hair in a pony tail (T 139). 

a 

The bullet which was lodged between the muscle and the jaw 

bone was removed from Derek's jaw. He was in the hospital for 

three days. His jaw was wired shut f o r  six apd a half weeks (T 

140). He will be scarred f o r  the rest of his l i f e  unless he has 

plastic surgery (T 141). 

Derek further testified that while in Taco Bell the Farinas 

were very calm and knew exactly what to do. Anthony Farina 

seemed to be in control (T 141). The Farinas did not appear 

intoxicated or on drugs (T 142). 

Patty Gately worked at Taco Bell the evening of the 

robbery. She testified that at approximately twenty minutes 

before twelve Anthony Farina came into the store and spoke with 

Michelle (T 159). He asked if Doug Shockley, the assistant 

manager was there. Michelle responded "no, I' He then asked who 

was there (T 160). Michelle told him herself, Kim, Derek and 

Gary. Farina left. Patty made an in-court identification of 

Anthony Farina (T 161). She left Taco Bell at 1:20 a.m. that 

morning and did not help close up (T 164). 

Carmine Wolstenholme worked at Taco Bell stores. She knew 

Anthony Farina (T 167). Anthony did not like Derek and was 

always mean to him (T 168). Derek complained. He was afraid of 
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Farina (T 68). Carmine learned of the robbery (T 169). She 

began to track down Anthony Farina. Her sister's boyfriend was 

the Holly Hill Taco Bell manager. He indicated he knew where 

Farina might be. Carmine called 911, then drove down to a hotel 

to get a license number from Farina's car .  It was not there. 

She stopped at a Shell station to call the manager back (T 171). 

Her sister then saw Anthony Farina pumping gas. She called 911 

and the police came (T 1 7 2 0 .  

A cylinder pin was found laying partially in a large pool 

of blood on the threshold of the freezer doorway (T 183). 

Without the cylinder pin the firing pin would not hit a bullet. 

The cylinder in a revolver would be misaligned (T 185). A rubber 

glove was found inside the cooler door (T 184). The cash drawers 

had originally been in the safe but were placed on the counter in 0 
the manager's office during the robbery (T 187). 

Two spent casings and six live rounds were found in a trash 

container behind Rollie's Court Motel in Holly Hill (T 188-89). 

The casings and unspent bullets were . 3 2  caliber (T 191). The 

bullets had not been fired but there were little markings on the 

back where the firing p i n  would hit (T 192). Consent to search 

the apartment the Farinas shared with their mother at the motel 

was given by Jeffrey Farina (T 220). Jeffrey Farina was 

registered as "Buddy Chapman," his mother as "Susan Brant." (T 

195; 199). A blue and white Walgreen's bag containing $782.00 

was found under the center cushion of the couch in the living 

room (T 194; 208). A bag with the Taco Bell logo was found on 

the shelf in the bedroom and contained $83.00 in rolled coins (T 

195). 
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Inside the Farinas' car police found a purse containing 

$ 2 0 0 . 0 0  with ID in the name of Tammy Renwick; a purse containing 

$220.00  with ID in the name of Susan Brant and a checkbook 

containing $400.00  in the name of Buddy Chapman (T 1 9 8 ) .  A K- 

Mart receipt was in the checkbook dated May 8, 1992, reflecting 

that "Buddy Chapman'' had purchased clothesline and vinyl gloves 

at 1 2 : 4 1  p.m. that day (T 2 0 1 ) .  , 32  caliber bullets had also 

been purchased (T 2 1 2 - 2 1 4 ) .  The total from Tammy Renwick's 

purse, Susan Brant's purse, the money seized at the motel and the 

money in the checkbook totalled $1,875.00  (T 202-203). 

A pink shirt torn across the back, two pairs of shorts and 

a black bike week hat were also recovered at the motel and 

matched the victims' descriptions of clothing worn by the 

0 assailants (T 2 0 5 ) .  

Anthony Farina's fingerprints were found on the Taco Bell 

bag (T 2 4 3 ) .  Anthony had t o l d  Crime Analyst Kelly May that he 

had worn two pairs of rubber gloves and had taken them o f f ,  

without thinking, prior to leaving and had touched the door lock 

on the exit door (T 2 4 1 ) .  Both Farina brothers' fingerprints 

w e r e  found on the K-Mart receipt (T 2 4 4 - 4 5 ) .  

A forensic pathologist who had performed an autopsy on 

Michelle Van Ness testified that she died  May 10,  1992 ,  at 2:48 

p.m. from a gunshot wound to the head (T 2 7 1 ) .  The bullet was 

recovered (T 290). There were bruises on both of her wrists 

consistent with her having the rope or binding (T 2 7 6 ) .  

$174 .00  was removed from Anthony Farina's wallet (T 280). 

Jeffrey Farina had his photo on a Florida identification card 
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with the name "Chapman" (T 2 8 1 - 8 2 ) .  A box of . 3 2  caliber 

cartridges were obtained from Tammy Renwick, who was Anthony 

Farina's girlfriend. She lived in the apartment with the Farinas 

(T 283-84). They had been purchased at the Volusia Avenue K-Mart 

with a $ 1 5 . 8 7  check signed by Buddy Chapman (T 2 8 6 - 8 7 ) .  

The murder weapon was traced from a pick up at Park's 

Seafood to the dump. The dump was searched but the gun was never 

found (T 3 0 4 ) .  Jeffrey Farina had told authorities they may find 

the gun at a dumpster outside of Park's (T 311). The Farinas 

were employed at Park's (T 3 1 2 ) .  

Bullets recovered from Derek and Michelle were determined 

to have been .32 auto caliber (T 316). The bullets could have 

been fired from a group of inexpensive revolvers known as 

"Saturday night specials" (T 317). Both bullets were fired from 

the same gun (T 3 1 8 ) .  The two cartridges and six live rounds 

recovered from the trash could have come from the box of 

Winchester .32 auto shells (T 3 1 9 - 3 2 0 ) .  

0 

When Michelle died the charges against the Farinas were 

amended. On May 11, 1992, they were brought back to Daytona 

Beach fo r  booking and processing. Detective Sylvester overheard 

conversations between the Farinas, in the company of John 

Henderson, in the back of the police car (T 291). The 

conversations were taped (T 2 9 2 ) .  At a time when the Farinas 

were in the car by themselves Detective Sylvester overheard 

Jeffrey Farina state he had previously spoken to another 

individual about why he shot the victims and had told the person 

'I1 had a boring day." Anthony Farina told him "just don't talk 

I 

- 9 -  



about your case too much with too many people." (T 2 9 7 ) .  

Jeffrey told Anthony he had told the psychiatrist the truth, "I 

felt nothing." (T 2 9 7 ) .  Jeffrey indicated that he thought K i m  

rather than Michelle would die. Anthony responded that he wasn't 

too sure because the knife didn't go in Kim that far (T 297). 

The tape was played for the jury (T 3 0 3 ) .  Anthony remarked that 

the kid who had been shot in the face had been released. Jeffrey 

tried to recall who he had shot in the face. He stated "1 

remember shooting the one guy in the chest and the guy and 

Michelle in the head and I don't remember how many times I shot 

the other guy.'' Anthony remarked that two guys untied 

themselves. He was going to cut the phone line but didn't. 

Jeffrey stated he wasn't sure how to tie them up. He didn't want 

to tie them too tightly. He lamented that they should have put 0 
stockings or something on but there was nothing they could do 

about it now. Anthony stated "should have made a little more 

fucking . . .  so no one got away. Instead of stabbing them in the 

back should have sliced their fucking throats and then put 

something in front of the freezer door so they couldn't open 

them.. . cut the phone lines.. . I' Jeffrey replied that they were 

in a hurry to get out of there (T 3 0 1 - 3 0 3  S. Ex 58). Jeffrey 

referred to Sylvester as the bitch with the gun in the holding 

cell (T 3 0 3 ) .  Anthony Farina stated he put bullets in a trash 

canister and they were retrieved (T 305-306). Both Farinas 

discussed telling Kelly May t h e y  were wearing gloves during t h e  

robbery (T 3 0 7 ) .  
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Gary was working as a graphic artist at t w o  print shops and 

took a third job at Taco Bell to get through school at D.B.C.C. 

(T 328-29). He had only been there for three days when the 

incident happened (T 329). He arrived at Taco Bell around 8:30 

(T 330). He was doing the dishes at closing time (T 3 3 1 ) .  Gary 

testified that the weapons were being displayed in a threatening 

manner. Jeffrey Farina had the gun pointed at Derek's back. 

Anthony Farina had the knife in his hand (T 3 3 3 ) .  They were 

ordered to the back of the store, They sat in front of the 

cooler. Anthony asked K i m  to open the safe. Jeffrey held the 

gun on them. Anthony and Kim returned. Anthony took money out 

of bags (T 3 3 4 ) .  He offered everyone a cigarette. He then asked 

someone who was not smoking to come with him. Derek went. Then 

Gary went. His hands were t i e d  behind his back by Jeffrey, who 

then had the knife. Anthony Farina had the gun and was watching 

the others on the floor (T 3 3 6 ) .  Anthony asked Gary how long he 

had been there. Gary responded "three days." Anthony said 

"Well, yeah, I haven't seen you here before." (T 3 3 5 - 3 6 ) .  

Michelle was tied up next, then Kim. Gary thought Anthony tied 

them and Jeffrey had the gun (T 3 3 6 ) .  Michelle cried. She 

thought they w e r e  going to kill them (T 3 3 7 ) .  Derek said Anthony 

told him no one would be hurt as long as they did what they said. 

Anthony ordered them into the cooler. Kim asked Anthony to shut 

the cooling off. H e  walked outside the cooler with Jeffrey. H e  

sa id  he could not turn off the cooling unit. He was afraid it 

would sound an alarm. Anthony asked them to step back into the 

freezer (T 3 3 8 ) .  The freezer had a heavy, insulated door that 

0 
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would concea the sounds of screams and gunshots (T 4 5 ) .  It 

also could not be seen through the windows (T 3 4 6 ) .  As Gary was 

sitting on the floor, he looked up and saw Jeffrey Farina holding 

a gun on him, Jeffrey shot him in the chest (T 3 3 8 ) .  When the 

s h o t  went of f  Jeffrey had a grimace, or look of disgust on his 

face. Anthony stood behind him. Gary felt something but did not 

see a bullet hole. He thought they might be firing blanks to 

scare them. When Jeffrey shot Derek in the face Gary saw blood 

and knew that he, himself, had actually been shot. He also saw a 

hole in his s h i r t  (T 3 3 9 ) .  Jeffrey pointed the gun in Michelle's 

direction. Gary saw her drop (T 339). Anthony Farina stood 

behind Jeffrey, armed with the knife. Jeffrey then pointed the 

gun at Kim's head. He tried to fire it twice but it didn't go 

off (T 3 4 0 ) .  Kim said "no, please don't kill me" when he pointed 

the gun at her head (T 341). Jeffrey turned to Anthony. Anthony 

handed him the knife. Jeffrey Farina put the  knife in her back 

and pounded the top with his hand (T 340). K i m  convulsed and 

spat up blood (T 3 4 1 ) .  There was a lot of yelling and crying (T 

3 4 1 ) .  Jeffrey pulled the knife out and left. Gary untied 

himself and called 911 (T 3 4 2 ) .  H e  was in intensive care for 

seven days (T 3 4 3 ) .  He recuperated f o r  ten weeks (T 3 4 4 ) .  The 

bullet is still in his left lung. He has diminished capacity in 

that lung (T 3 4 4 ) .  When Anthony ordered them into the cooler it 

wasn't a s  if he was trying to be nice about it (T 3 4 7 ) .  Gary 

thought the incident took a half hour  to forty-five minutes (T 

3 4 8 ) .  They were in the cooler two to three minutes before they 

were asked to step into the freezer. They were in the freezer 
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five to ten minutes before the Farinas left. When Kim w s 

standing in front of the fire door Jeffrey told her to get away 

from it (T 3 4 9 ) .  Anthony Farina had a burning heart tattoo on 

his right shoulder. When Anthony told them to get in the cooler 

Gary felt like he had no choice. Gary calmed down when Derek 

told him Anthony had said no one would be hurt if they cooperated 

(T 350). When Anthony first indicated he would turn the cooler 

down Gary felt that everything would be okay. It was Anthony 

Farina who ordered them into the freezer (T 351). Anthony did 

not shoot or stab anyone or say "shoot them." Anthony did hand 

Jeffrey the knife before the stabbing. Gary did n o t  see Anthony 

assist  Jeffrey in the actual stabbing of Kim Gordon (T 353). 

Anthony didn't do anything, however, to stop h i s  brother from 

0 killing. He just stood there (T 355). Gary was scared. H e  

didn't try to resist or get up and run while the killing was 

going on because Anthony Farina was standing there with the knife 

(T 3550. Gary had seen Jeffrey Farina in the restaurant earlier 

that night (T 355). 

Kimberly Gordon was eighteen years old on May 8, 1 9 9 2  (T 

359). She was the shift manager. She had a cold that day and 

would rather have stayed home (T 360). She saw Anthony Farina 

earlier in the evening when the business was still open (T 362). 

It closed at one that morning, May 9th (T 3 6 3 ) .  Including the 

money in the safe, cash drawers, and additional cash on hand, 

there was $2,158.00  at Taco Bell that night (T 3 6 5 ) .  The doors 

were locked. Gary was doing dishes. Derek and Michelle were 

cleaning the stoves and sweeping the floor. She was doing 
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paperwork ( T  3 6 6 ) .  Michel le  and P a t t y  had switched.  P a t t y  was 

supposed t o  be working l a t e .  Michel le  wanted Sa turday  o f f  ( T  

3 6 7 ) .  K i m  walked t o  t h e  f r o n t .  She heard h e r  name, She s a w  t h e  

Fa r inas  wi th  Michel le  and D e r e k .  She knew Anthony F a r i n a  from 

t h e  Holly H i l l  store ( T  3 6 8 ) .  Anthony had t h e  k n i f e .  Jeffrey 

had t h e  gun ( T  3 6 9 ) .  Anthony t o l d  them t o  go t o  t h e  back. 

Anthony s a i d  " K i m ,  I know you have t h e  keys . "  They walked up 

f r o n t .  The beeper i n  t h e  s a f e  w a s  going off. Anthony asked i f  

t h e r e  w a s  money i n  t h e r e .  She t o l d  him "no. I' He orde red  h e r  t o  

show him. There w a s  no money i n  t h e  v a u l t .  She took one drawer 

and he took  t h e  rest of them back ( T  3 7 0 ) .  Anthony had t h e  

k n i f e .  They went i n  t h e  o f f i c e .  He t o l d  h e r  t o  p u t  a l l  t h e  

money i n  a p l a s t i c  bag, t h e n  he helped do it ,  She asked i f  she 

could  have a c i g a r e t t e .  H e  t o l d  h e r  t o  ask  t h e  o t h e r s  i f  t hey  

wanted one too.  She and Michel le  smoked c i g a r e t t e s  ( T  3 7 1 ) .  

Anthony t o l d  someone wi thout  a c i g a r e t t e  t o  come w i t h  him. 

0 

Anthony Fa r ina  appeared to be t h e  l e a d e r  o r  i n  cha rge ,  J e f f r e y  

s tood  by t h e  back door, ho ld ing  t h e  gun on everyone (T 3 7 2 ) .  She 

d i d n ' t  t r y  t o  escape  because she d i d n ' t  want t o  g e t  h u r t .  They 

t i e d  each of them up, one by one ( T  3 7 2 ) .  J e f f r e y  t i e d  Derek ,  

t hen  Michelle, K i m  w i th  t h e i r  hands behind t h e i r  backs ( T  3 7 3 ) .  

Anthony asked h e r  i f  she  wanted a second c i g a r e t t e .  H e  took it 

o u t  of h e r  pocket and t r i e d  t o  l i g h t  it wi th  matches but it 

wouldn ' t  l i g h t .  Jeffrey Far ina  handed him a l i g h t e r  t h e n  he lit 

it ( T  3 7 4 ) .  They both  had p l a s t i c  g loves  on t h e i r  hands. 

Ne i the r  one of them had a mask or  d i s g u i s e  ( T  3 7 5 ) .  Anthony 

Fa r ina  t o l d  everyone t o  g e t  i n  t h e  cooler.  H e  asked h e r  how t o  

I 
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turn it off. She told him the only way she knew of was the 

emergency button. Anthony indicated he did not want to hit that 

because an alarm might go off (T 376-77 )  The alarm would not 

have gone of f  if the thermostat was shut off. The alarm system 

was on the back door (T 3 8 9 ) .  Derek asked if they were going to 

hurt them. Anthony kept saying "not as long as you caoperate. " 

Michelle was crying as she walked in the door (T 3 7 6 - 7 7 ) .  The 

Farinas could have taken the money in the front and left (T 3 7 9 ) .  

After they were in the cooler Anthony walked out. He returned 

then said "We have one more precaution, everybody in the 

freezer," They went into the freezer, turned around, and the 

shooting began. The shooting was done by Jeffrey Farina. Gary 

was shot first in the chest, then Derek, then Michelle. She 

turned around and shielded herself because she  knew she was next 

(T 380). She felt her head being forced down. She felt 

something at her head like a knife. She heard grinding noises. 

Then she  felt the knife d r i v i n g  into her back. Blood came out of 

her mouth. She thought she was going to die. Her legs shook but 

she couldn't feel them (T 381). Blood kept coming out. She 

passed out. Her next conscious memory was four days later. She 

woke up in the intensive care unit. She was in the hospital f o r  

nine days (T 382). She recuperated at home three or four months. 

She is not working now. She is attending DBCC (T 3 8 3 ) .  She 

still suffers pain in the scar in her back where they went inside 

(T 3 8 3 - 3 8 4 ) .  While they were in the cooler everybody said that 

they didn't want to die: "Please don't murder us, Please don't 

kill us." (T 3 8 4 ) .  She didn't hear Anthony say anything to 
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encourage Jeffrey to shoot them (T 3 8 6 ) .  The f a c t  that Anthony 

said he would turn the coaler o f f  didn't indicate to her that he 

was concerned with their well-being. They again asked him later 

to turn it o f f .  She didn't notice if Anthony was holding the 

knife on anyone or sticking the gun on anyone because she was 

worried about everyone and wasn't paying attention (T 3 8 7 ) .  She 

never heard Jeffrey Farina say anything (T 3 8 9 ) .  At one point 

she was near the back door and Anthony told her to get away from 

the alarm (T 3 8 9 ) .  The Farinas could have shot and stabbed them 

anywhere in the store. You can't hear anything behind the cooler 

door and it would hide gunshots or screams (T 390). 

John Henderson was also indicted for  f irst  degree murder, 

three counts of attempted first degree murder, armed robbery with 

a deadly weapon, burglary of an occupied structure, battery, f o u r  

counts of kidnapping and conspiracy to commit robbery and/or 

'armed robbery. He took the stand on behalf of the defense (T 

4 0 5 - 0 6 ) .  He lived at Rollie's with the Farinas (T 404). Prior 

to going to Taco Bell on May 9, 1992, he smoked crack cocaine at 

work, after he got home, and on the way to Taco Bell with Anthony 

Farina (T 4 0 7 - 0 9 ) .  At the time the Farinas went in he was still 

high from it (T 4 0 9 ) .  Anthony drove the car from Rollie's (T 

410). He had to make turns to get there (T 411). They parked in 

front of Taco Bell and Anthony went in and acted as though he was 

going to buy tacos and use the bathroom, then walked out. He 

knew the Farina brothers were going to rob the place  (T 4 1 2 ) .  

Anthony asked him if he wanted to come along (T 413). Anthony 

told him when the lights went out outside to start the car. He 
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0 started it (T ) .  Henderson had been at is place of work with 

Anthony and Jeffrey Farina. He overheard a conversation between 

them that they were going to rob Taco Bell (T 415). They stopped 

talking. He shared a small amount of crack with Anthony at work 

( T  416). If you smoke a small amount the high will last from 

fifteen minutes to a half hour. Henderson only had $ 4 0 . 0 0  to 

$60.00  worth of crack (T 419). After Henderson left work a t  

11:30 p.m. he rode his bike to Rollie's Motel (T 419). He and 

Anthony smoked crack there. Anthony asked him if he wanted to go 

for a ride. When he said no, Anthony told him he was going to 

rob Taco Bell (T 420). When Anthony came back out of Taco Bell 

he drove to Walgreens (T 423-24). It was about one o'clock (T 

424). The clerk cashed a personal check for Jeffrey. Anthony 

was aware enough to buy a Mother's Day card f o r  his mother f o r  0 
the next day May 10th (T 423). Anthony turned the car a round ,  

parked it by Taco Bell and sat there (T 427). Someone came out. 

Anthony drove up the road and came back. He turned his lights 

off and cruised up behind Taco Bell (T 428). Henderson thought 

the gun was in the bag Jeffrey loaded in the car (T 429). He saw 

Jeffrey with the gun but he didn't see Anthony with t h e  knife (T 

4 3 0 ) .  The Farinas discussed how they would get someone to let 

them in. Jeffrey told Anthony he could ask to use the bathroom. 

Jeffrey said he could c u t  himself above the eye and act like 

there was an accident. Anthony didn't think it would work (T 

431). They all ducked down in the seats. Two victims walked out 

to take the trash out (T 432). Anthony asked if he wanted to do 

it now and Jeffrey was out the door (T 4 3 3 ) .  Henderson remained 
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ducked down in the seat and did not see them go up to the two 

victims or enter the store (T 4 3 4 ) .  He stayed in the car ten to 

fifteen minutes (T 435). He heard a shot and a scream inside 

Taco Bell (T 4 3 6 ) .  It was loud and sounded like a young girl's 

scream (T 437). Henderson never tried to talk the Farinas out of 

the robbery (T 4 3 8 ) .  The Farinas came out and jumped in the car. 

Henderson asked Jeffrey what happened. Jeffrey said "shut the 

fuck u p . "  Anthony drove. Jeffrey indicated he had lost the p i n  

to his gun but Anthony was not going to go back and get it (T 

4 3 9 ) .  They p u t  gloves on before they went into Taco Bell (T 

441). They got r i d  of the gun, gloves and rope at Park's Seafood 

Restaurant (T 442). Jeffrey threw them in the dumpster (T 4 4 3 ) .  

The Farinas took the money in the bedroom and counted it out. 

Anthony told his mother they were at a party, a fight started, 

someone pulled a gun, they grabbed the money and took off (T 

442). Jeffrey did not smoke cocaine with them (T 4 4 7 ) .  

0 

Carmine Wolstenholme testified she had seen Anthony Farina 

under the influence of narcotics two or three times (T 454). The 

narcotic w a s  only marijuana, not crack. Farina w o r k e d  regularly 

(T 4 5 5 ) .  He was capable of earning an honest living (T 456). 

Vicky Pena went to T a c o  Bell around 11:30 p.m. on May 8, 

1 9 9 2  (T 457). She saw Jeffrey Farina come into Taco Bell (T 463- 

64). 

Penalty Phase 

Although Dr. Levin testified that Anthony Farina fit a 

dependency profile of alcohol and drug addiction, Farina, 

himself, minimized his usage of alcohol, marijuana and crack 
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cocaine (T 634). He indicated he had only experimented with 

crack cocaine for about s i x  months (T 634). Dr. Levin further 

indicated that Anthony is not acutely mentally ill and there is 

no indicia of psychosis or thought disorder (T 637). Dr. Levin 

described Anthony as having a dependent personality disorder, 

antisocial personality disorder, and drug dependency disorder. 

He also acknowledged that there were times when Anthony would 

become explosive and aggressive. He can change under stress, 

react impulsively and lash out (T 6 3 8 ) .  In terms of 

rehabilitation, there were negative aspects. His disorder is a 

chronic personality disorder with a pattern of withdrawal, 

dependency, and not trusting other people. He rebelled going 

through the guardian program (T 640). Dr. Levin also testified 

that a crack cocaine high is very short-lived (T 643). Anthony 

was capable, on a limited basis, under stress of formulating 

heightened concentration and focus and taking logical steps to 

achieve a result. He is not someone who didn't understand what 

was going on (T 648). He was goal oriented and understood what 

he was doing as far as the robbery was concerned (T 648). 

Anthony knew the difference between right and wrong (T 649). He 

was legally sane at the time of the commission of the offenses (T 

650). Anthony reported that he used crack several hours prior to 

the actual murder. In Dr, Levin's opinion, Anthony was not 

acting under the influence of crack cocaine at the time of the 

offense (T 650). There was no direct intoxication due to crack 

(T 6 5 1 ) .  Anthony was not buying large quantities of crack (T 

6 5 2 ) .  He was able to maintain employment and was working at the 
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time of the offense (T 653). Anthony tends not to take 

responsibility f o r  his actions and blames others (T 654). Part 

of an antisocial personality is to minimize responsibility f o r  

your own actions (T 655). Anthony Farina is rational, has no 

hallucinations, is capable of taking care of himself, and is 

driven by money (T 658). He is of average intelligence. Many of 

the people Dr. Levin has dealt with that have eventually ended up 

on death row have evidence of antisocial personality disorder (T 

659). They are people capable of committing heinous crimes (T 

660). Anthony engaged in various petit thefts and vandalism 

throughout his juvenile history (T 661-665). He stole money, ran 

away and vandalized a yacht (T 669). There was evidence he was a 

sexual abuser of his own young sister (T 662). The sister was 

four when he sexually abused her (T 664). There was a very 

complete program at Lad Lake (T 667). Anthony possessed the 

antisocial characteristic of not liking authority (T 669). 

Anthony reported that he had been sexually abused by his 

mother -- there were contrasting reports from Lad Lake as to 
whether this was a lie (T 6 7 0 ) ,  Dr. Levin felt he had been 

sexually abused by someone b u t  it wasn't clear who he was abused 

by (T 671). Anthony's history is replete with lying (T 673). 

According to Dr. Levin's report of January 13, 1987, Anthony w a s  

involved in arson (T 674). He exhibited each and every 

characteristic of an antisocial personality prior to the age of 

fifteen (T 675). This antisocial personality disorder doesn't 

prevent him from knowing the difference between right and wrong. 

He is impulsive, another characteristic of an antisocial 
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personality (T 677). Anthony entered Taco Bell wi h a knife with 

the intent to threaten people to force them to give up their 

money (T 6 7 8 ) .  He was able to realize that if three of the four 

people in Taco Bell recognized him he would not get away with 

robbery (T 6 7 9 ) .  He had no plans to move from the area. He 

didn't leave until he thought they were dead (T 680). He had 

spoken to Michelle Van Ness just before t h e  robbery (T 681). He 

had the capacity to know he could be identified by his clearly 

exposed tattoo of a burning heart with a flame on top. H e  knew 

when he tied and put the victims in the freezer it was an area 

from which they couldn't escape (T 6 8 2 ) .  He earlier contemplated 

what he would get from the robbery. He obtained rubber gloves to 

conceal fingerprints and rope to bind his victims ( T  683). He 

told Detective Sylvester the people were shot because he didn't 

want to get caught (T 685). Dr. Levin stated that Anthony knew 

what was going to happen to the victims ahead of time but 

passively went along with his brother (T 686). If he held down 

Kimberly Gordon's head, however, so Jeffrey could pound the knife 

into her skull, that was not passive (T 668). Such fact would 

change his opinion as to Anthony not being an active participant 

or not acting with premeditation to kill Kim Gordon (T 6 8 9 ) .  

It's quite likely Gordon wouldn't be able to see Anthony holding 

her head if she turned away (T 696). 

Dr. Sun Park examined Anthony Farina's sister Katrina 

Windesnyder in reference to the sexual incident with Anthony and 

a physical exam revealed no signs of physical abuse (T 7 0 2 ) .  

That does not always rule out the possibility of sexual assault, 

however (T 712). 
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Anthony Farina, Sr., never abused Anthony's mother when the 

child was in the same room (T 717). Susan Brant, Anthony's 

mother, testified that Anthony had told her years later after a 

lot of therapy that a motel manager in Tampa, Florida had 

sexually abused him, Anthony then started soiling his pants on a 

daily basis (T 724). On cross, however, she acknowledged that 

the manager had merely fondled him (T 7 3 8 ) .  Anthony does not see 

his own son (T 728). Susan BKaIIt further testified that she did 

not abuse her sons. She tried to do what she could within her 

limited means to take care of them (T 7 3 4 ) .  When Anthony's 

father hit him with a crutch she ended the relationship (T 735). 

She was not an alcoholic. She did not consider herself a 

neglectful mother (T 7 3 6 ) .  She did the best she could for them. 

Times weren't always easy. When the robbery occurred she had 

money from a social security check. Anthony and Jeffrey didn't 

have to rob anyone (T 7 3 7 - 3 8 ) .  There was food, a roof over their 

heads, and they had jobs (T 7 3 8 ) .  Anthony was not a crack addict 

that she knew of. He went to work and came home most of the time 

(T 7 3 8 ) .  She denied ever sexually abusing Anthony and said he 

had admitted he had lied. Anthony was not sexually abused in her 

household (T 739). Jim Brant has not been near Anthony f o r  five 

years. He left when Anthony was thirteen. Anthony acted like an 

adult, got a job, and fathered two children. Anthony admitted to 

her that he had gone there to rob Taco Bell (T 740). Jeffrey 

admitted there were to be no witnesses when he shot and killed 

Michelle Van Ness. She fell at his feet in the freezer (T 741). 

Jeffrey's last seizure was six years ago when he was ten years 
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Dr, Park too him o f f  medication (T 7 2 ) .  Jeffrey was such 

good student they talked about advancing him two grades. He 

got bored with school and was suspended. He was mature for his 

age (T 7 4 3 ) .  He didn't exhibit a chronic drinking problem (T 

7 4 3 ) .  He was generally sober and hard working. He learned how 

to control his temper. He was not explosive or violent (T 7 4 4 ) .  

Anthony was removed from the Brant household as a result of 

physical abuse in a June 23, 1987,  incident (T 7 8 1 ) .  There was 

no indication Jeffrey was being beaten. There was another 

incident on July 15, 1 9 8 7 ,  There was another report of abuse. 

Then the parents alleged sexual improprieties on the part of 

Anthony. Jeffrey Farina said that he was not being beaten with a 

belt, although Anthony and the little sister said that he was (T 

7 8 2 ) .  Jeffrey said he wasn't being beaten by Mr. Brant (T 7 8 3 ) .  

Anthony Farina has become a young man, about 6 ' 3 ' '  tall and 

over 200 pounds. He has two children out of wedlock (T 8 4 2 ) .  

Dr. Umesh Mhatre determined that Anthony F a r i n a  was 

competent, sane, and knew the difference between right and wrong 

at the time of the offenses (T 9 3 2 ) .  Dr. Mhatre did not view 

incopresis as a symptom of sexual abuse but an expression of 

anger toward the environment or the parents (T 935). In Dr. 

Mhatre's opinion, Anthony was not under the influence of crack 

cocaine at the time of the robbery/murder. The affects are gone 

within twenty to thirty minutes. Anthony had smoked $20.00 to 

$30.00 worth of crack an hour or more before the incident (T 

936). It was Dr. Mhatre's opinion that Anthony committed the 

robbery f o r  personal gain. He saw no correlation between his 
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abuse as a child and the robbery (T 942). He was not under any 

kind of duress. He had planned it f o r  several weeks (T 943). 

There was no correlation between the abuse and the murder., 

Anthony was driven by money. There was no evidence Anthony was 

being l e d  by Jeffrey Farina. Anthony was more of a dominant 

person in the family (T 944). Anthony knew what he was doing. 

In Dr. Mhatre's opinion Anthony suffers from an antisocial 

personality disorder (T 9 5 8 ) .  

SUMMARY OF THE ARGUMENT 

I. The jurors were unbiased. They are not required to be 

totally ignorant of the facts and issues. They were able to lay 

aside impressions gleaned from publicity and render a verdict 

based on the evidence. Cause challenges were properly denied on 

0 jurors peremptorily stricken. J u r o r s  were properly stricken 

whose views on the death penalty would prevent o r  impair the 

performance of their duties as jurors. Voir dire was n o t  

improperly restricted. The veniremen asserted their ability to 

be impartial despite having been exposed to pretrial publicity. 

Appellant has failed to make a sufficient showing that the jurors 

who tried the case were actually biased or prejudiced against 

him. 

11. The taped conversations of the Farina brothers in the back 

of a patrol car were admissible under the hearsay exception for 

statements against interest. The statements of the Farinas to 

detectives should have been admissible in a joint trial as 

interlocking confessions. There were no antagonistic defenses. 

Any error in admission of statements in the penalty phase was 

harmless. 
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111. The jury was properly instructed in the penalty phase by 

virtue of standard jury instructions. The standard instructions 

concerning the role of the jury are constitutional. The HAC 

instruction contained language approved in Proffi t t  u. Florida, 4 2 8  

U . S .  2 4 2  (1976). The CCP instruction is not unconstitutionally 

vague. 

IV. The death sentence is proportional to other cases where 

defendants planned a robbery which included a plan to murder 

witnesses and the nonstatutory mitigating circumstances were 

noncompelling. The aggravators were properly found. The trial 

court expressly evaluated proffered nonstatutory mitigation. 

V. Appellant did not preserve f o r  appeal h i s  claim that the 

prosecutor's opening statement was inflammatory and prejudicial 

and objected on other grounds below. The prosecutor was not 

allowed to reenact the murder. The victim's father was n o t  

allowed to testify. The judge correctly instructed the jury on 

the law, Any prosecutorial misconduct would not have misled t h e  

jury to render a more severe sentencing recommendation than it 

would have otherwise. 

VI The state attorney did not hand-pick the judge who 

ultimately presided over the case and appellant received a fair 

trial, The state attorneys office could not be removed on mere 

suhpicion of future misconduct. 

VII. The state should have been allowed to present victim impact 

evidence pursuant to Hodges u.  State, 929 (Fla. 1992), Pcryize U .  

Tennessee, 111 S.Ct. 2 5 9 7  (1991), and section 921.141(7), Florida 

Statutes. 

0 
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0 VIII. The trial court erred in granting a judgment of acquittal 

as to the kidnapping offenses where the victims were moved to a 

location where it was easier to control and kill them and where 

detection was less likely, 

ARGUMENT 

I APPELLANT WAS TRIED BY UNBIASED AND IMPARTIAL 
JURORS IN ACCORDANCE WITH THE SIXTH AND FOURTEENTH 
AMENDMENTS OF THE UNITED STATES CONSTITUTION, AND 
ARTICLE I, SECTION 16 OF THE FLORIDA CONSTITUTION, 

The question of whether a juror is biased or impartial is 

largely a judicial one to be determined by the trial court on all 

the facts and circumstances as they may appear. Wulsingham [ I .  

State,  61 Fla. 6 7 ,  56 So. 195 (1911). If there is a basis for any 

reasonable doubt as to any juror's possessing that state of mind 

which will enable him to render an impartial verdict based solely 

should be excused on motion of a party or by the court on its own 

motion. Singer u. State, 109  So. 2d 7 (Fla. 1959). The test is not 

whether the juror will y i e l d  his bias  or prejudice to the 

evidence, but whether he is free of such prejudice or bias, or if 

he is infected by bias OF prejudice, whether he will, 

nevertheless, be able to put such completely out of his mind and 

base his verdict only upon evidence given at the trial. Singer, 

supra; McCuZlers u. State, 143 So. 2d 9090 (Fla. 1st DCA 1962). When 

it does not appear that the juror is biased or prejudiced, nor 

that the circumstances of the case are such as to evince good 

reason for interest or bias, the court is justified in refusing a 

challenge for cause. Burns u.  State, 89 Fla. 3 5 3 ,  104 So.  4 4 7  

(1925). 

- 2 6  - 



Juror Nice stated that there was no reason he could not 

Serve as a fair and impartial juror ( R  1954). The prosecutor 

asked him if he was "of a state of mind right now that you 

couldn't give these young men a fair trial?" Mr. Nice responded 

"If they deserve one." The prosecutor then explained that under 

our legal system everyone is presumed to be innocent until they 

are proven guilty and defendants are not tried in the newspaper, 

television, or by rumor but are tried only in the courtroom based 

upon the evidence. Mr. Nice indicated that he could follow that 

general principle and presumed the defendants innocent (R 1955). 

He would base his verdict entirely upon what he heard in the 

courtroom. If the evidence warranted it he would be able to 

recommend death. He understood that t h e  burden was on the state 

to prove their case and the defendants did not have to prove they 

were innocent. He also indicated he would be able to recommend 

mercy (R 1956). He later explained to defense counsel that what 

he meant by the remark that he would give the defendants a fair 

trial "if they deserved one" was that his decision would be based upon 

the euidence presented (R 1957). He understood that the burden of 

proof is on the state to prove its accusations beyond and to the 

exclusion of a reasonable doubt ( R  1959). He would apply that 

burden of proof throughout the case even at a penalty phase. He 

indicated that he had read about the case briefly in the 

newspapers. He could be fair and impartial. He could presume 

Anthony Farina innocent ( R  1960). He felt that life imprisonment 

could be adequate punishment for someone who had deliberately 

killed another (R 1962). Upon individual voir dire Mr. N i c e  
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I 

realized that he was thinking of another incident and had 

actually heard nothing about the Taco Bell case. There was nothing 

that would interfere with his ability to be fair and impartial. 

He had not read any articles concerning the pretrial motions or 

hearings (R 1982). He could presume that no crime had been 

committed (R 1983). The trial court properly denied the 

challenge for cause to Mr. Nice on the ground that he was not 

instructed as to what his obligation was under the law and, when 

he was rehabilitated, he said he certainly could give the 

defendants a fair trial (R 1984). Juror Nice's statements 

indicated that he could and would return a verdict according to 

the evidence submitted and the law announced at the trial. H e  

satisfactorily explained his previous statement and there was 

nothing in the colloquy to indicate that Juror Nice was any way 

biased or would not give the defendant a fair trial on the 

evidence presented. 

Juror Peggy Marley indicated that, unlike Mr. Scott, she 

was not already biased because of exposure to outside 

information, She "guessed" that she presumed the defendants 

innocent, although she had read about the case, and "felt from 

that point what she felt," but she recognized that there would be Q 

trial (R 1998). She indicated that if s h e  sat as a juror she 

would be able to base her verdict entirely upon tlze euidence she heard 

in the courtroom and nothing else.  She could discipline herself 

to set aside any outside exposure and base her verdict entirely U17d 

e-rclusively upon what she heard in the courtroom and the judge's 

instructions (R 1999-2000). She would fairly consider the 

- 2 8  - 



background of the defendants, including the fact that they had a 

rough or abused childhood, their ages, and other factors, and 

give such factors such weight, credibility or importance as s h e  

saw fit as a juror, She would not automatically vote f o r  death 

upon conviction of murder by premeditation (R 2001). She would 

consider recommending a life sentence, as well as the death 

penalty, and would fairly consider both options. She agreed with 

the other jurors that the defendants did not have to prove their 

guilt or innocence. The state had to prove their guilt. The 

defendants did not have to overcame anything thnt may have been in the pctper 

(R 2002). The information she had received previously would riot 

interfere w i t h  her decision-iiza1titz.g process ( R  2 0 0 3 )  . Ms. Marley indicated 

that she felt the same as Ms. Stewart, in that she would consider 

herself a strong proponent of the death penalty in some cases. 

But she always felt that mercy had a role to play in such a case. 

There was room for mercy even if it was premeditated first degree 

murder ( R  2 0 0 7 ) .  Upon being asked by defense counsel how she 

would put the things aside that she had heard in the media, she 

indicated that once the case had been presented she would base 

her decision on that. She would listen only  to the witnesses and 

what she had heard and would base her feelings on that alone (R 

2010). She recognized that in a criminal case the state had to 

prove their case to the exclusion o f  every reasonable doubt (R 

2014). Upon individual voir dire examination she indicated that 

she  had heard about the case on the news the next morning and 

read about it in the newspaper. She had read articles about the 

case in the Daytona Beach News Journal. She indicated that based 
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0 on the news she felt that a crime had occurred (R 2 0 4 2 ) .  The 

article she had read described how the Taco Bell was held up and 

that the victims were put in a locker or freezer and shots were 

fired and there was a stabbing. She did not know why the 

shooting occurred other than f o r  a theft (R 2 0 4 3 ) .  She indicated 

that she was not at all influenced by another jurorls answer that 

he would not be flexible in a first degree murder case and would 

automatically impose the death penalty. She stated that she had 

her own feelings (R 2 0 4 5 ) .  This juror was absolutely free of 

bias. Appellant states no authority f o r  his novel proposition 

that Juror Marley should have been excused fo r  cause because 

prior to the trial she expressed a belief that a crime had been 

committed. The state would agree with Judge Blount that the 

question to the juror regarding whether a crime had been 

committed was "a  little bit silly" ( R  2 0 5 5 ) .  As the trial judge 

reasoned, "I think they can assume a crime was committed or they 

wouldn't be here. And I also told them an indictment was filed 

here charging a crime." (R 2 0 5 5 ) .  The juror acknowledged the 

defendant did not have to overcome anything in the paper. She 

recognized that the state had to prove their case to the 

exclusion of every reasonable doubt. She indicated that she 

would decide the case on the basis of the evidence. The jury was 

properly instructed as to the state's burden of proof. The jury 

was specifically instructed that before it could find the 

defendants guilty of first degree premeditated murder the state 

must prove that Michelle Van Ness is dead (R 532, 5 3 4 ) .  They 

were also instructed that before the defendants could be found 

@ 

- 30 - 



guilty of robbery t h e  state must prove that they took money or 

property from the victims through force, violence or assault and 

the property was of some value (R 540). The jury was properly 

instructed as to the elements of all crimes charged and lesser 

included offenses thereof  (R 530-559). There was no initial 

doubt as to this jurorls sense of fairness or mental integrity 

that she should have been excused on challenge f o r  cause. It 

should also be noted that the jury was instructed pursuant to the 

Florida Standard Jury Instructions, cited by appellant, that "the 

defendants have entered a plea of not guilty, which means that 

t h e  jury must presume that the defendants are innocent and that 

such presumption stays with t h e  defendants until it has been 

overcome by the evidence to the exclusion of and beyond a 

0 reasonable doubt, and that to overcome the presumption of 

innocence, the state  has tile burden of proving that tlze crime with which 

the defendants were charged was commit ted" ( R  5 5 2 ) .  The state would 

only suppose that the purpose of these instructions is to 

enlighten the jury and that once given, in the absence of any 

contrary evidence, such juror must be assumed to have properly 

performed his duty. 

Contrary to appellant's assertion, Juror William Marriott's 

voir d i r e  did n o t  reveal significant bias, prejudice or a 

predisposition to vote f a r  death upon a guilty verdict. Mr. 

Marriott indicated that he had not received outside information 

from the media or pursuant to conversations that would cause him 

no t  to be a fair juror to the state and the defendants. H e  could 

set aside information that he had been exposed to and base his 
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verdict entirely upon what he heard in the courtroom (R 2 0 2 1 ) .  

He would require the state to prove everything, even if outside 

information indicated that a crime, in fact, may have occurred. 

He would require the state to prove not only who committed the crime, but 

even the fact  that it occurred at ull, and would hold the state to such burden. 

He understood that the defendants had no burden to overcome 

anything or to prove their innocence. Although he indicated that 

he could recommend a death sentence he also stated that he would 

consider the person's background, rough childhood, and age in the 

penalty phase (R 2 0 2 2 - 2 0 2 3 ) .  He would fairly consider both a 

life and death recommendation (R 2023). Although he had seen 

news stories and had read about the case in the  newspaper he did 

not hold even  a fixed opinion that a crime hud been committed ( R  2 0 2 6 ) .  

Appellant fails to point out that upon individual voir dire Mr. 

Marriott indicated that he had not gleaned too much information 

about the case from news accounts and had not read any recent 

articles about the case (R 2057). The only thing he had recently 

learned was that there was a problem finding jurors. He 

indicated that he had formed no fixed opinion as to the guilt of 

the defendants (R 2061). He had also formed no opinion as to the 

appropriate sentence. He indicated that if he served as a juror 

he would base his verdict only on what he heard in the courtroom 

and n o t  upon what he saw in the newspaper or on television. He 

would make the s t a t e  even prove that t h e r e  was a c r i m e  and would 

not assume that there was a crime from the newspaper, The juror 

even stated that "otherwise it is all hearsay." Appellant 

misleads the court when he states that Juror Marriott replied "I 

0 
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don't think so" to the question of whether he could be fair after 

receiving outside information. In the first place, it was not 

established that he had received outside information at that 

point in time. What the prosecutor actually asked Mr. Marriott 

was "With regard to this particular case, Mr. MarKiOtt, have you 

received outside information from the media or conversations of 

family members of such a level you could not be a fair juror to 

the state and the defendants in this case?" Juror Marriott 

indicated "I don't think so," meaning that he had actually riot 

received outside information of such a degree that he could not 

be fair (R 2021). Juror Marriott's answers were not equivocal at 

all b u t  clearly indicated that he would make the state prove that 

a crime had been committed. This juror indicated that he would 

consider the defendant's age, background, and rough childhood in 

the penalty phase. He also indicated that he would be able to 

consider a life recommendation as well as a recommendation of 

death even in the case of premeditated, deliberate, first degree 

murder (R 2 0 2 3 ) .  He was only a supporter of the death penalty i f  

it had been proven to be appropriate. He certainly did not 

indicate, as the appellant now suggests, that he would 

automatically vote fo r  death upon a finding of guilt. What the 

colloquy would indicate is that he is not a supporter of the 

death penalty in the absence of a finding of guilt, which is not 

only a logical assumption, but it is also the law. No bias  has 

been demonstrated on the part of Juror Marriott so  that a 

challenge for cause should have been granted. 

0 
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Juror Stewart indicated that in some cases she considered 

herself a strong proponent of the death penalty but felt that 

mercy always has a role to play in such a case (R 2007). She 

felt that the death penalty could be merited in the right 

instance, where she was thoroughly convinced that is what was 

deserved (R 2 0 0 8 - 2 0 0 9 ) .  She did not view the death penalty as a 

real deterrent but thought that sometimes it was the only way to 

make a statement that what has been done was wrong (R 2209). She 

indicated that she only  knew a crime had been committed from what 

she heard on the television (R 2 0 0 9 ) .  She would be able to set 

aside any assumption based upon facts in the media that a crime had 

been committed and would base her decision on the evidence. She indicated 

"I'm here to listen to the facts presented, and I don't care what 

anybody else says." She indicated that her verdict would come 

from the evidence in the courtroom only (R 2054). She would not 

consider the penalty in the guilt or innocence phase but only 

when it came time to consider it, in the penalty phase (R 2000). 

She would fairly consider factors such as background, rough or 

abused childhood, and age and give such factors the weight, 

credibility or importance she  saw fit as a juror. She would not 

automatically vote for death just because of a conviction of 

murder by premeditation (R 2001). She indicated that the 

information she had heard about the case would not interfere with 

her efforts to be fair and impartial (R 2003). Contrary to 

appellant's assertion, Ms. Stewart had not come to a firm, fixed 

assumption that a c r i m e  had been committed a3 a result of 

exposure to television coverage of the case. The colloquy does 
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not reflect that because of her belief in the death penalty she 

would automatically vote f o r  the same. Cf. Bryant u. State,  601 So.  

2d 529 (Fla. 1992). She clearly indicated that it was merited 

only in the right instance, "if she was thoroughly convinced that 

is what was deserved" (R 2 0 0 8 - 2 0 0 9 ) .  

Juror Sullivan indicated that she was not in possession of 

information that would impair her from presuming the defendant's 

innocence. She, along with the other jurors, indicated that if 

she had a previously formed opinion she would be able to set it 

aside and base any verdict entirely and exclusively upon the 

evidence she heard in the courtroom and the judge's instructions 

(R 1595). She presumed the defendant was innocent, recognized 

that he did not have to prove he was innocent, did not have to 

introduce any evidence at all, and that the proof must come from 

the state (R 1597). She would not automatically vote for death 

based upon a verdict of guilty in the first degree but would 

consider each case on its own merits as to whether or not to vote 

to recommend death (R 1598). She recognized that the judge would 

decide what evidence came in and that she would consider only the 

evidence he allowed in (R 1599). She indicated that the first 

time she  had heard about the case was when someone at work 

approached her about it but the person did not express an opinion 

a 

to her and as a result of the communication she did not form an 

op in ion  about the case ( R  1602). She may have heard something on 

television about the case but it was very little ( R  1602). She 

indicated that mercy was something that should be taken into 

account in a death penalty case. In her opinion, social 
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background and childhood abuse are things that should be 

considered in a death penalty case. She further indicated that 

nothing she had experienced in the process of jury selection 

would have a bearing on her ability to be fair and impartial (R 

1603). On individual voir dire Ms. Sullivan indicated that the 

employee who asked her if she had heard about the shooting at 

Taco Bell did not go into any details about the case and that she 

had no emotional reaction to the news. She thought she heard 

something about the case on television but she didn't pay much 

attention to it. All she could remember was that someone died 

and there was a funeral (R 1689). After she saw the TV report 

she was not left with an impression about the case (R 1690). 

Even knowing what she did about the case she could still presume 

0 the defendant to be innocent ( R  1692). Appellant, again, 

distorts the record when he claims that Ms. Sullivan stated that 

she would automatically vote f o r  the death penalty in the case of 

a conviction. She merely stated that she  could recommend the 

death penalty if the defendants were found guilty of premeditated 

or felony murder if she was convinced that the death penal ty  was appropriate 

(R 1598). She had, in fact, previously indicated that she would 

not automatically vote for death based upon a verdict of guilty 

in the first degree (R 1598). Appellant also does not indicate 

where he challenged this juror f o r  cause or even peremptorily. 

The record hardly reflects that J u r o r s  Marley, Marriott, 

Stewart and Sullivan were biased or prejudiced so as to deprive 

appellant of a fair trial. The constitutional standard of 

fairness does not require a juror to be totally ignorant of the 
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facts and issues involved, it being sufficient that the juror can 

lay aside impressions gleaned from publicity and render a verdict 

based on the evidence. Murphy u. Florida, 421 U.S. 794 ( 1 9 7 5 ) ;  

Gerulds u. State, 601 So. 2d 1157 ( 1 9 9 2 ) .  None of the jurors 

indicated that they would automatically vote for the death 

penalty for every eligible defendant and there was no reason f o r  

them to be excluded for cause. The jurors indicated that they 

would consider the evidence of aggravating and mitigating 

circumstances and fairly consider n o t  only the death penalty but 

a penalty of l i f e  as well. Cf, Morgan u. Illinois, 112  S.Ct. 2222 

(1992). 

11 APPELLANT WAS NOT DENIED HIS RIGHT TO A FAIR 
AND IMPARTIAL JURY BY VIRTUE OF USING PEREMPTORY 
CHALLENGES ON JURORS FOR WHOM A CAUSE CHALLENGE 
COULD NOT BE GRANTED, 

Mr. Wagoner indicated that he would fairly consider age and 

background and all the circumstances of the parties in the 

penalty phase ( R  1798). He was asked "Do you think mercy has any 

application in a death penalty case, 'I to which he responded "No. 

(R 1807). Mr. Jeffers indicated that he was neither for nor 

against the death penalty (R 1905). He specifically indicated 

"it depends on the facts of each case whether or not he would 

vote for death or for n recommendation of m e r c y . "  ( R  1906). He 

would weigh the evidence and decide what value it had, 

recognizing that the judge would decide what evidence he was to 

hear (R 1906). This prospective juror was asked by the defense 
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believe that in a first degree premeditated murder case that 

whether or not a person has an abusive childhaod background or 

neglected childhood, does that have anything to do, in your 

opinion, with whether the death penalty would be appropriate," to 

which the prospective juror responded "My last answer was n o . "  (R 

1909). The inartfully constructed questions of defense counsel 

give no reason to believe these jurors would not consider 

mitigating factors OK would not follow the law and the 

instructions of the court in regard to the weighing of 

aggravating and mitigating circumstances which is what a proper 

recommendation of mercy is based on. Neither of these jurors 

stated that they would not recommend mercy if there was some 

basis fo r  so doing. 

a Venireman Wasko never indicated that she viewed the death 

penalty as t h e  only appropriate penalty in a premeditated murder 

case. She was asked "In what kind of cases do you think the 

death penalty ought to be imposed?" She responded "I really 

would have to think about t h a t .  In the case of deliberate, 

premeditated murder, I would agree a death sentence would be 

appropriate." Defense counsel tried to lead her down the primrose 

path of Bryant u.  State ,  601 So.  2d 529 (Fla. 1992), but was 

unsuccessful in so doing. Counsel asked her "So I understand and 

have it clear in my mind, in every case where there is a 

deliberate, premeditated murder, you would think the death 

penalty is appropriate?" The state properly objected on the 

basis that was not what the juror had said. Such objection was 

properly sustained. Counsel then asked her to explain what s h e  

- 38 - 



ant. She indic ted th t she would first like t o  h 

details and could not answer with a simple yes or no. 

I: all t h e  

(R 1062). 

She was then specifically asked "Do you think in a premeditated 

murder situation, the death penalty just automatically somehow 

applies? 'I This juror unequivocally responded " N o ,  " (R 1063) H e r  

answers left absolutely no doubt about her ability to be a fair 

and impartial juror on the issue of appropriate sentence. 

The prosecutor asked Venireman Domeij whether he would 

automatically recommend the death penalty if someone were found 

guilty of premeditated murder in the first degree. Mr. Domeij 

responded "I have very strong feelings about that.'' The 

prosecutor then asked "You strongly support it but you would n o t  

automatically vote fo r  it, would you?" The venireman replied 

"It's a hard line to cross." The prosecutor then explained to 

the venireman that the guilt phase is separate from the penalty 

phase and that the jury first considers evidence only as to guilt 

or innocence and only  if the defendant is found guilty of a 

capital crime does the case go to the penalty phase where the 

jury hears additional argument (R 1614). It was further 

explained to the venireman that evidence that did not come in t h e  

guilt phase may be admitted in the penalty phase and that the 

jury would be instructed by the judge, In effect, a second trial 

takes place and the jury deliberates again and decides whether or 

not to recommend a death sentence or life in prison with a 

minimum of twenty-five years without parole. Mr. Domeij was then 

asked "Would you be able to, if the defendant were found guilty 

in this case of murder in the first degree, objectively and 

0 
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impartially and fairly make a decision with regard to the 

sentencing recommendation based only upon the evidence in this 

courtroom and the judge's instructions?" The venireman replied 

I ' I  might have a little difficulty." Mr. Domeij subsequently 

indicated that in the penalty phase he would be able to consider 

such mitigating factors as personal or family background. He 

indicated that at that moment he was neutral with regard to what 

punishment, if any, he would recommend in the case, having heard 

no evidence. (R 1616). Upon questioning by counsel for Jeffrey 

Farina, the venireman responded, "I think so," To the question 

"If you found one person deliberately killed another person, 

would you decide death is the only appropriate penalty, given 

your strong views? 'I (R 1620). When Venireman Domeij was 

challenged for cause the state noted that the question as phrased 

did not preclude him from following the law and he was never 

asked the question in the context of aggravating factors. The 

state suggested that a cause challenge was premature. The court 

properly denied the challenge for cause. Rather than further 

questioning Venireman Domeij to establish possible grounds fo r  a 

cause challenge defense counsel instead asked for additional 

peremptory challenges so that he could exercise one against Mr. 

Dorneij. The court gave defense counsel six more challenges and 

counsel then struck Mr. Domeij peremptorily. (R 1625). 

Ms. Wasko indicated that she supported the death penalty 

but would loak at the details. She indicated that there were 

cases where the death penalty is warranted and cited Ted Bundy (R 

1115). She was asked by counsel for appellant if she believed 
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that there was any case of first degree murder where the penalty 

should not be death and s h e  indicated that she would have to hear 

the details before she could say yes or no. She indicated that 

she would be able to listen to all the details. She was asked if 

the socio background of the person on trial would have anything 

to do with whether she would be fo r  or against the death penalty, 

She indicated "No. " The court explained to her the system of a 

bifurcated trial with aggravating and mitigating circumstances 

upon which the jury would be charged and would consider in their 

deliberations (R 1061). She specifically indicated that in a 

premeditated murder situation she  did not feel that the death 

penalty just automatically applied (R 1063). Wasko was not even 

challenged for cause on the grounds that she would automatically 

vote f o r  the death penalty but on the ground that she  would not 

consider family background or social issues as a mitigator, which 

was not at all demonstrated (R 1141). 

Appellee fails to see the significance of cases cited by 

appellant regarding the inability to follow t h e  court's 

instructions on an insanity or intoxication defense, 

Appellant was not prevented from exploring the attitudes of 

the potential jurors pertaining to the mitigating circumstances 

he anticipated establishing. Appellant's questions were 

inastfully drafted and sought to explore the juror's feeling 

rather than ascertaining if they could follaw the law. Appellant 

also sought to have the jury precommit to accepting his 

hypothesized nonstatutory mitigating circumstances. 
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