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IN THE SUPREME COURT OF FLORIDA 

ST. ELMO CASH, JR., 

Petitioner, 

vs 

STATE OF FLORIDA, 

Respondent. 

Case No. 81,142 

INITIAL BRIEF OF PETITIONER ON THE MERITS 

PRELIMINARY STATEMENT 

This case is before the Court on discretionary review of two 

questions certified by the First District Court of Appeal as 

being of great public importance. The questions are: 

1. DOES THE STATE HAVE A POSSESSORY INTEREST 
IN LOCAL OPTION GASOLINE TAXES COLLECTED BY A 
RETAIL SELLER UNDER SECTION 336.025 SUCH THAT 
THE TAXPAYER'S FAILURE TO PAY SUCH TAXES WHEN 
DUE CONSTITUTES THE OFFENSE OF GRAND THEFT 
UNDER SECTION 812.014, FLORIDA STATUTES? 

2 .  IF THE STATE DOES NOT HAVE A POSSESSORY 
INTEREST IN THE COLLECTED TAXES, IS A 
CONVICTION OF GRAND THEFT UNDER THESE 
CIRCUMSTANCES FUNDAMENTAL ERROR THAT WARRANTS 
AN APPELLATE COURT TO REVIEW THE ISSUE EVEN 
THOUGH THE ISSUE HAS NOT BEEN PROPERLY 
PRESERVED BY THE DEFENDANT? 

In the brief that follows, Point I concerns the two 

certified questions. Petitioner relies heavily an the dissenting 

opinion of Judge Zehmer on this point, Point I1 bears on the 

sufficiency of the evidence on the element of intent, an issue 

raised by petitioner below and addressed in the dissenting 

opinion below. Another potential issue in this case concerns 

whether another statute preempts a prosecution under the grand 
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a theft statute. In his dissenting opinion, Judge Zehmer wrote on 

this issue after the parties argued the point in compliance with 

the supplemental briefing order. However, since this issue f a l l s  

outside the ambit of the certified questions, petitioner has 

refrained from argument thereon in this brief. Petitioner has 

also omitted two evidentiary arguments made below but not 

addressed by the district court, on admission of tax returns and 

bank statements and on admission of his statement to a state 

investigator. Petitioner stands ready to submit a supplemental 

brief on any of these issues if the Court so directs. 

Herein, pleadings and orders are designated (R[page 

number]), and transcript citations appear as (T[page number]). 
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STATEMENT OF THE CASE 

The state charged petitioner under section 812.014, Florida 

Statutes, with grand theft of more than $20,000 in currency. (Rl) 

The state alleged that between January 1 and August 31, 1987, 

Cash "did . . . knowingly obtain or use or endeavor to obtain or 
use certain property of the State of Florida, to wit: 

approximately $37,305.59 U.S. currency, . . . . I 1  (Rl) Trial 

commenced before Circuit Judge Elzie Sanders. (Tl) During the 

state's case, defense counsel objected to the admission of tax  

returns and bank documents appellant had turned over to a state 

Department of Revenue investigator. (T26, 65) The court 

overruled both objections and admitted the documents. (T27-30, 

65) 

After the state rested, defense counsel moved for judgment 

of acquittal. (T92-96) Among his arguments was t h e  following: 

In the alternative, as grounds for 
motion for Judgment of Acquittal the State 
has alleged as a victim in this case that 
Cash took or obtained or used monies 
belonging to the State of Florida and has 
specifically alleged the State of Florida as 
the victim in this case. 

It is clear from the evidence of the 
witnesses in this case that the State of 
Florida had no possessory interest in the 
monies collected. It was simply a conduit. 

collected in 1987, those taxes belonged to 
the Alachua County Board of Commissioners. 
It is not alleged that Alachua County was the 
victim in this case. No one from the County 
has come and testified that they are in fact 
the victim of theft in this case. 

If there was in fact local  option taxes 

(T93-94) The court denied the motion. (T97) Defense counsel 
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0 Cash testified, and argued lack of proof of criminal intent. 

(T117) The motion was denied. (T118) 

Following closing arguments, final instructions and 

deliberations, the jury found Cash guilty as charged of grand 

theft of more than $20,000 in currency, (T162, R35) His motions 

for a new trial and judgment notwithstanding the verdict were 

denied. (R41-45, T169) The court withheld adjudication of guilt 

and imposed a sanction of five years probation. (R46-47, 

T173-175) 

On direct appeal, Cash argued two evidentiary points and 

also asserted error in the trial court's denial of acquittal for 

lack of proof of criminal intent. The district court ordered 

supplemental briefs "explaining the legal basis for ruling that 

the local option gas tax collected by the defendant but not 

remitted with the return was legally U.S. currency belonging to 

the state of Florida within the meaning of the provisions of the 

grand theft statute . . . . ' I  (Appendix B) In the supplemental 

briefs, Cash argued that the state, as a conduit or fiscal agent 

for proceeds earmarked for the counties, had no possessory 

interest in the tax proceeds. The parties participated in oral 

argument set sua sponte by the court. Thirteen months later, the 

district court issued an opinion in the case. (Appendix A ) .  The 

court affirmed Cash's conviction but certified the two questions 

now before this Court. Slip op. at 2. In dissent, Judge Zehmer 

deemed meritless Cash's argument that the state alleged the wrong 

victim because the county was the true, uncharged victim. 

However, Judge Zehmer concluded that the state had no possessory 
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interest in t h e  tax proceeds sufficient to satisfy an essential 

element of grand theft. Slip op. a t  10-21. He a lso  faund 

insufficient proof of criminal intent. Slip op. at 22. 

Petitioner's motion for rehearing and clarification was 

denied. He filed notice to invoke the discretionary review of 

this Court. This brief follows. 

-5- 
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STATEMENT OF THE FACTS 

As stated by Judge Zehmer in his dissenting opinion, the 

basic evidentiary facts are undisputed. 

Section 336.025, Florida Statutes (1987), authorized county 

governments to levy a local option gas tax of one to six cents 

per gallon of gasoline sold at retail stations within the county, 

(T24) Alachua County adopted the tax .  Under section 336,025, the 

tax levied via the county ordinance was to be paid by a retail 

dealer with a monthly return filed with the state Department of 

Revenue. (State Ex. 3 )  

Cash was the sole owner of a Chevron service station from 

1958 until he lost his franchise during events leading to this 

prosecution. (T98-113) Although he had complied with his 

gasoline tax obligations for years, his business began to decline 

in 1985, and by 1987 he became unable to pay the local option 

gasoline tax proceeds. (T103-105) For each month from January 

through August, he signed the gasoline tax returns prepared by 

his accountants and made out checks for the amount due, but 

withheld both from the Department of Revenue in hopes that a 

business upturn or sale of other property would enable him to 

cover the checks. (T105, 108) Cash filed for Chapter 11 

bankruptcy in October 1987, but the petition was dismissed in 

April 1988 because the assets remaining after property 

foreclosures and loss of his lease with Chevron were insufficient 

to support reorganization. (Tlll-114) 

Employees of the Department of Revenue noticed Cash's 

failure to file returns for the preceding months in June 1987. 0 
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(T21) A department analyst advised Cash by telephone of the 

delinquency and requested submission of the returns. (T47) A 

written notice dated July 8 ,  1987 notified Cash of the delinquent 

taxes, penalty and interest, a total of $37,170. (T36-37, State 

Ex. 2) The analyst tried unsuccessfully to contact Cash by 

telephone in August. (T41) Cash filed the delinquent returns for 

January through August 1987 in October 1987, but included no 

money or checks, (T47, State Ex. 1) The analyst testified that 

several methods were available to the department to collect 

delinquent taxes,  including civil litigation, tax liens, a tax 

warrant and a forced sale of property. (T44) 

A Department of Revenue investigator interviewed Cash on May 

25, 1988. (T62) The investigator testified that Cash agreed to 

talk without a lawyer present. (T67-68) Cash admitted admitted a 
that he signed the returns and made the decision not to pay the 

taxes due. (State Ex, 7(1)) Other pertinent questions and 

responses included: 

Q: Did you have knowledge that it was 
unlawful for you to convert these funds to 
your personal use? 
A: Well, I never thought of kt like that. I 
thought of it like we are going to pay this. 
Q: Did you have knowledge that these were 
State and County funds at the moment they 
were collected? 
A: I knew they were not mine. The State or 
whatever. 

Q: Mr. Cash, would you agree with the 
following statement. If the local option gas 
tax is included in the price of the fuel and 
therefore collected, when the fuel was sold 
and not remitted to the Department of 
Revenue, that these funds were converted to 
your business or personal use? 

* * *  
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A: If I collected them in t h a t  property, I 
am sure they were. I mean, in the amount of 
profit, I am sure they were. 

(State Ex. 1). Cash gave the investigator bank statements and 

c a n c e l e d  checks for the service station, which were admitted at 

trial. (T63-65, State Ex. 6) Cash also explained to the 

investigator and again to the jury at trial that his nonpayment 

of taxes stemmed from business reversals and low profit margins 

as well as personal reasons .  (T86-87, 102-108) 

-0-  



SUMMARY OF THE ARGUMENT 

I. A superior possessory interest on the part of the 

alleged victim is an essential element of grand theft under 

section 812.014, Florida Statutes (1987). Petitioner was 

convicted of grand theft for  failure to pay local-option gasoline 

taxes he collected. Analysis of the statutes and administrative 

rules governing the collection and remittance of these taxes 

demonstrates that the state had no possessory interest in the 

taxes petitioner collected on behalf of the county. Though the 

statutes and rules create an obligation to remit the taxes 

collected and provide penalties for  noncompliance, nothing in 

their terms vests a right to possession of the taxes in the 

state. The conviction thus fails for want of an essential 

element, resulting in conviction for a crime that never occurred, 

Conviction of a nonexistent offense is fundamental error that may 

be addressed for the first time on appeal. 

If. In a grand theft prosecution, the state must prove that 

the felonious intent existed at the time of or prior to the 

taking. Here, the state proved only that petitioner was unable 

to turn over taxes he had collected during business operations. 

Since the applicable statutes and rules required no invoice for 

the taxes, no segregation of funds, and no accounting of the tax 

collected, the state could show no point at which the tax 

proceeds were converted to petitioner's personal use. 

Consequently, there was a dearth of evidence on the essential 

element of when, if ever, petitioner entertained felonious 

intent. 
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ARGUMENT 

I, A CONVICTION FOR GRAND THEFT OF TAX 
PROCEEDS ALLEGEDLY BELONGING TO THE STATE 
CONSTITUTES FUNDAMENTAL ERROR IN THE ABSENCE 
OF ANY BASIS TO CONCLUDE THAT THE STATE HAD A 
POSSESSORY INTEREST IN THE MONEY COLLECTED. 

In his motion for judgment of acquittal, trial counsel made 

two substantive arguments: (1) that the county was the victim in 

this case, not the state as charged, and ( 2 )  that the state 

failed to establish criminal intent by competent and substantial 

evidence. In the district court, Cash argued the second point in 

the initial and reply briefs. Then, in response to a court order 

for supplemental briefs "explaining the legal basis for ruling 

that the local option gas tax collected by the defendant but not 

remitted with the return was legally U.S. currency belonging to 

the state of Florida within the meaning of the provisions of the 

grand theft statute,'' Cash argued the first point listed above. 

In affirming the conviction, the court certified two questions: 

1. DOES THE STATE HAVE A POSSESSORY INTEREST 
IN LOCAL OPTION GASOLINE TAXES COLLECTED BY A 
RETAIL SELLER UNDER SECTION 336.025 SUCH THAT 
THE TAXPAYER'S FAILURE TO PAY SUCH TAXES WHEN 
DUE CONSTITUTES THE OFFENSE OF GRAND THEFT 
UNDER SECTION 812.014r FLORIDA STATUTES? 

2. IF THE STATE DOES NOT HAVE A POSSESSORY 

CONVICTION OF GRAND THEFT UNDER THESE 
CIRCUMSTANCES FUNDAMENTAL ERROR THAT WARRANTS 
AN APPELLATE COURT TO REVIEW THE ISSUE EVEN 
THOUGH THE ISSUE HAS NOT BEEN PROPERLY 
PRESERVED BY THE DEFENDANT? 

INTEREST IN THE COLLECTED TAXES, IS A 

The majority opinion also contains the following footnote: 

The parties were directed to file 
supplemental briefs explaining the legal 
basis for ruling that the local option gas 
tax collected by the defendant but n o t  
remitted with the return was legally U.S. 
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currency belonging to the State of Florida. 
This matter was not addressed to the trial 
courtl and we make no ruling on matters 
discussed in the supplemental briefs. The 
appellant did argue to the trial court that 
the state had no possessory interest in the 
tax money, but he has not pursued that issue 
on appeal. 

Slip op. at 2 .  As the undersigned counsel attempted to explain 

in a motion for  rehearing and clarification, he responded to the 

order for  supplemental briefing by making the same argument on 

appeal as was made by trial counsel below: that the state had no 

possessory interest in the taxes because it was merely a conduit 

or fiscal agent for the county, the ultimate repository of the 

tax proceeds. (Appendix C). The motion was denied. (Appendix D). 

The dissenting opinion of Judge Zehmer revealed that the concerns 

prompting the supplemental briefing order lay elsewhere. The 

panel evidently viewed these facts as posing the question of the 

state's possessory interest in taxes collected as against the 

retailer who collected them, not as against the county. 

The undersigned counsel cannot argue in good faith that this 

argument was made in the trial court. Nor can he improve upon 

the painstaking analysis of the dissent on this highly technical 

issue, though after several readings he can say that he 

understands Judge Zehmer's reasoning and is prepared to doggedly 

advocate its adoption by this Court at oral argument. At this 

stage, petitioner simply urges this Court to answer the first 

certified question in the negative for  the reasons expressed by 

Judge Zehmer at pages 10-21 of the opinion below. Petitioner 

also requests that this Court answer the second certified 

question in the affirmative for the reasons expressed by Judge 
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Zehmer at page 3 of the opinion -- t h a t  fundamental error 

results from conviction of a nonexistent offense. In addition to 

the opinions cited in the dissent on the second question, - see 

Troyer v. State, 17 Fla. 1;. Weekly D2721 (Dec. 2, 1991) 

(conviction of crime that never occurred is fundamentally 

erroneous), 

-12- 



11. THE TRIAL COURT ERRED IN DENYING THE 
DEFENSE MOTION FOR JUDGMENT OF ACQUITTAL 
AFTER THE STATE FAILED TO PROVIDE LEGALLY 
SUFFICIENT EVIDENCE OF FELONIOUS INTENT. 

The state charged that petitioner acted with the intent to 

deprive the State of Florida of the tax funds, or to appropriate 

the property to his own use. (Rl) In his motion for  judgment of 

acquittal, defense counsel asserted that the state failed to 

establish criminal intent. (T117) The motion was denied. (T118) 

In a grand theft prosecution, the state must prove that the 

felonious intent existed at the time of or prior to the taking. 

Stramaglia v. State, 603 So.2d 536, 538 (Fla. 4th DCA 1992); 

Brewer v. State, 413 So,2d 1217 (Fla. 5th DCA 1982), rev. denied, 

4 2 6  So.2d 25 (Fla. 1983). Here, the state proved only that Cash 

collected the 6-cent-per-gallon tax during the first part of 

1987, but was unable to pay the money he had collected. Cash's 

statement to the Department of Revenue investigator added little 

or nothing to t h e  quantum of proof. None of the evidence 

established a point at which Cash could be said to have converted 

the taxes collected, or to have intended to deprive the state of 

their use. As Judge Zehmer showed in his dissenting opinion, the 

law imposed no obligation on Cash to specify the taxes on an 

invoice, to segregate them from general revenues, or to make an 

accounting of the amount collected. Moreover, as Judge Zehmer 

observed in his dissent, slip op. at 22, Cash is not bound by h i s  

admission that he knew these f u n d s  belonged to the state because 

his answer was based on a faulty premise pressed on him by his 

interrogator. __I See Fiske v. S t a t e ,  366 So.2d 423, 4 2 4  (Fla. 1978) 

(where defendant's statement "is ambiguous and susceptible of 
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e innocent explanation as well as being indicative of criminal 

knowledge, I' 

such ambiguity must be resolved in favor of the accused.). 

Cash's trial testimony echoed his statement to the 

investigator in attributing his tax woes to a series of business 

downturns that culminated in h i s  loss of the business and a11 

other properties he owned. Unable to pay the tax, he completed 

monthly returns but held onto them in the hope that the sale of 

property would enable him to meet the obligation. Coming from a 

small businessman who had run his service station within the law 

and in compliance with his tax obligations for 28 years, this 

unrefuted testimony supported the defense's assertion of 

insufficient proof of felonious intent. 

In Szilaqyi v. State, 5 6 4  So.2d 6 4 4  (Fla. 4th DCA 1990), the m 
defendants were convicted of grand theft after a detective 

concluded that they were engaged in a jewelry "bust-out" 

operation. A detective with no prior experience in such cases 

reached this conclusion after learning that the defendants' 

business owed different creditors money and that the defendants 

could not be found. At trial, creditors testified that the 

appellants ordered merchandise on credit and then either returned 

the merchandise or failed to pay for it. Id. at 6 4 5 .  While 

acknowledging that felonious intent is usually a question for the 

jury, the appellate court concluded that the state was unable to 

negate every reasonable hypothesis of innocence. The court noted 

that the conduct for which the appellants were prosecuted was in 

0 
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most respects identical to the conduct of a legitimate business 

that tries and fails. - Id. at 646.  

Here, as in Szilaqyi, Cash's actions were those of an honest 

businessman who finally, after 2 8  years, failed to keep his 

enterprise afloat. In a situation analogous to that of Szilagyi, 

in which the detective had no experience with "bust-out" 

operations, this case was one of the first assigned to a new 

Department of Revenue investigator. (T85) The state made no 

allegation that Cash committed a crime in not keeping the 

local-option tax proceeds segregated from other revenues. Under 

its theory of conversion, the state could show no specific point 

at which the taxes were converted to the defendant's use, and 

consequently could not show that Cash had the requisite felonious 

intent at the time of conversion. 

In Stramaglia v. State, supra, 603 So.2d at 5 3 8 ,  the court 

held that broken promises to pay for property already taken are 

insufficient to establish criminal intent to steal the property. 

Cash stated in his interrogation by the department investigator 

that he never thought of his nonpayment as conversion because he 

thought he would be able to pay it. (State Ex. 7(1)). The fact  

that he proved unable to pay the taxes does not make him a thief. 

It did render him subject to a variety of civil enforcement 

methods and penalties under Chapters 306 and 3 3 6 ,  Florida 

Statutes, as the investigator testified. (T44-45) Here, as in 

Stramaglia, this case involved a civil rather t h a n  a criminal 

issue. - Id. at 538. See also, Grover v. State, 581 So.2d 1379, 

1382 (Fla. 4th DCA 1991) (case should not have gone to jury when 
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state presented insufficient circumstantial evidence of requisite 

intent in larceny). 

For these reasons, the trial court erred in denying the 

motion for judgment of acquittal. 
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CONCLUSION 

Based on the arguments contained herein and the authorities 

cited in support thereof, petitioner requests that this Honorable 

Court quash the decision o f  the district court of appeal, and 

remand with directions to order his acquittal. 

Respectfully submitted, 

NANCY A .  DANIELS 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 1 

h 

A h  GLEN P. GIFFORD 
ASSISTANT PUBLIC DEFENDER 
Fla. Bar No. 0664261 
Leon Co. Courthouse 
301 S .  Monroe St., Suite 401 
Tallahassee, FL 32301 
( 9 0 4 )  488-2458 

ATTORNEY FOR APPELLANT 

CERTIFICATE OF SERVICE 

I DO HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished to Marilyn McFadden, Assistant 

Attorney General, by to The Capitol, P l a z a  Level, 

Tallahassee, FL, on this day of February, 19q3. 
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ST. ELMO CASH, JR., 

A w e  1.1 an.& 

V. 

STATE O F  FLORIDA, 

Appellee. 

,/ 

IN THE DISTRICT COURT OF APPEAL 

F'XRST DISTR CCT, STATE OF FLORIDA 

NOT FINAL UNTIL TIME EXPIRES 
TO FILE MOTION FOR REHEARING AND 
U J S P O S I ' r I O N  THEREOF IF FILED. 

CASE NO. 9 0 - 3 4 3 8 .  

Opinion filed December 14, 1 9 9 2 .  

An appeal from the Circuit C o u r t  f o r  Alachua C o u n t y .  
Judge Elzie S. S a n d e r s .  

Nancy A .  Daniels, Public D e f e n d e r ,  and Glen  P. Gifford, Assistant 

Robert A. Butterworth, A t t o r n e y  General, Carolyn J. Mosley and 
Marilyn McFadden, A s s i s t a n t  Attorneys General, Tallahassee, for 
appellee. 

. Public D e f e n d e r ,  Tallahassee, €or  appellant. 

PER CURIAM. 

The a p p e l l a n t  was tried and c o n v i c t e d  of t h e f t  p u r s u a n t  to 

section 812.014, Florida Statutes (1987), f o r  the conversion of 

money, p r o p e r t y  of the S t a t e  of- F l o r i d a .  H e  asserts a s  e r r o r  the 
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I' I c 

a 

1 

admitting i n t o  evidence bank records, t a x  returns, and an 

audiotaped statement he made to investigators. He also contends 

the trial judge erred in not granting his motion for judgment of 

acquittal on the ground that the state failed to prove criminal 

intent. 1 

We find no %rror in the trial court's rulings and affirm the 

conviction; however, we certify to the Florida Supreme Court the 

following questions as matters of great public importance: 

1. DOES THE STATE HAVE A POSSESSORY INTEREST IN LOCAL 
OPTION GASOLINE TAXES COLLECTED BY A RETAIL SELLER 
UNDER SECTION 336.025 SUCH THAT THE TAXPAYER'S FAILURE 
TO PAY SUCH TAXES WHEN DUE CONSTITUTES THE OFFENSE OF 
GRAND THEFT UNDER SECTION 812.014, FLORIDA STATUTES? 

2. IF THE STATE DOES NOT HAVE A POSSESSORY INTEREST 
IN THE COLLECTED TAXES, IS A CONVICTION OF GRAND THEFT 
UNDER THESE CIRCUMSTANCES FUNDAMENTAL ERROR THAT 
WARRANTS AN APPELLATE COURT TO REVIEW THE ISSUE EVEN 
THOUGH THE ISSUE HAS NOT BEEN PROPERLY PRESERVED BY 
THE DEFENDANT? 

ERVIN and B A R F I E L D ,  JJ., CONCUR. ZEHMER, J. , DISSENTS, WITH 
OPINION. 

T h e  parties were directed to file supplemental briefs 
explaining the legal basis for ruling t h a t  the local option gas 
tax collected by t h e  defendant but n o t  remitted with the r e t u r n  
was legally U. S. currency belonging to the S t a t e  of Florida. 
This matter was not addressed to the trial court, and we make no 
ruling on matters discussed in the supplemental briefs. The 
appellant did argue to t h e  trial court that the s t a t e  had no 
possessory i n t e r e s t  in the t a x  money, but he has not pursued that 
issue on appeal. 
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ZEHMER, J. (dissenting) 

I respectfully dissent because the majority opinion has 

declined to address the critical issue presented on this appeal, 

i.e., whether appellant Cash was convicted of a nonexistent 

offense when the court adjudicated him guilty of violating the 

theft statute, s.Fction 812.014, Florida Statutes (19871, by not 

paying the alleged sales taxes when due. Conviction of a 

nonexistent offense is fundamental error that should be addressed  

by the c o u r t  regardless of whether it was properly preserved for 

review. E . g . ,  Achin v. State, 436 So. 2d 30 (Fla. 1983); Brown 

v .  State, 550 So. 2d 142 ( F l a .  1st DCA 1989). Unless the state 

can be shown under the applicable statutes to have a possessory 

interest in the tax money allegedly due but not paid by Cash, 

there is no offense under the theft statute for failing to pay 

such taxes. This court ordered the parties to file supplemental 

briefs on this issue, which has been done, and this issue is ripe 

for decision. 

. .  

Cash was the defendant in this prosecution under section 

812.014 on one count of grand theft of $37,305.59 in United 

States currency that is alleged to belong to the State of 

Florida. The charge arose out of Cash's failure, as a retail 

service station dealer, to timely pay the county l o c a l  option 

gasoline taxes due pursuant to section 336.025, Florida Statutes 

(1987). For the reasons hereafter discussed, it is my view that 

the state did not have a possessory interest i n  the alleged 

United States currency collected by Cash through retail sales of 
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Q 
soline to constiti te the c iminal offens nd theft und, 

section 812.014. I further conclude that any criminal offense 

that may have been committed by Cash in failing to file the 

required tax returns and pay the taxes due is governed by the 

special criminal provisions in section 206.11 of t h e  Florida t a x  

statutes and is -not governed by the general criminal provisions 

found in the grand theft statute, section 812.014. Therefore, I 

would reverse the theft conviction. 

I. 

The basic evidentiary f a c t s  are  essentially undisputed. 

Section 336.025, Florida Statutes ( 1 9 8 7 1 ,  contains authority for 

county and municipal governments to levy a local option gas tax 

ranging from one to s i x  cents upon each gallon of gasoline sold 

at retail stations within its jurisdiction. Alachua County 

adopted an ordinance levying this t a x ,  and the amount of the t a x  

due was required to be p a i d  by a retail dealer with a monthly 

return filed with the state Department of Revenue. Alachua 

County, Fla., Ordinance 87-22 ( adop ted  October 13, 1987); 

g 336.025, Fla. Stat. (1987). Cash  was the sole owner of a 

Chevron service station that he operated from 1958 until the 

events giving rise to this charge. A s  a retail dealer (defined 

in section 2 0 6 . 0 1 ( 7 ) ,  Florida Statutes ( 1 9 8 7 ) ,  as "any person who 

is engaged in the business of selling motor fuel at retail a t  

posted retail prices"), Cash was obligated by section 336.025 and 

other provisions in chapter 206, Florida Statutes (19871, to 

collect the local option gas tax on each gallon of gasoline sold e 
4 



b 

to customers of his service station. A sign on each pump advised 

customers that all of t h e  taxes were included in the price of a 

gallon of gas. Cash did not, nor was he required to, separately 

state the amount of the t a x  due on an invoice covering each 

retail s a l e ;  rather, t h e  amount of this tax was included in the 

retail pump priccof the gasoline s o l d  and collected in the gross 

proceeds of each sale. 

Although Cash had complied with state gasoline tax 

obligations for years, his business began to decline in 1985, and 

by 1987 his business had become so depressed that he became 

delinquent in returning and paying the local o p t i o n  gasoline 

taxes for the first eight months of 1987.  For each month from 

January through August, he signed the gasoline tax  returns 

prepared by his accountants and made out checks for the amounts 

due, but withheld submitting either to the Department of Revenue 

in the hope that money would become available from a business 

upturn to cover t h e  checks. In October 1987, Cash filed for 

bankruptcy under chapter 11, but the petition was dismissed in 

April 1988 because his assets remaining a f t e r  foreclosures on all 

his properties and termination of his lease by Chevron were 

insufficient to support reorgan zation under that chapter. 

In June 1987, employees of 

Cash's failure to file the tax 

the Department of Revenue noticed 

returns for the preceding months, 

SO a special programs analyst in the department advised Cash by 

telephone of the delinquency and requested submission of the 

delinquent tax returns. In a written notice dated July 8, 1987,  

Cash was notified of the delinquent taxes, penalty, and interest 

a 
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due and assessed by the Department of Revenue in the tot 

of $37,170.00. 

I amou t 

During August, this analyst also tried 

unsuccessfully to contact Cash by telephone. In October 1987, 

Cash filed his delinquent t a x  returns for the months of January 

through August 1987 (the August return claimed the taxes for that 

month had been paid to the distributor and were not included in 

the amount due), but sent no money with the returns. 

An investigator for the Department of Revenue interviewed 

Cash on May 25, 1988, and obtained a recorded statement without 

Cash having obtained or received the advice of an attorney. In 

that statement, Cash admitted that he had signed the subject tax 

returns filed with the department and stated that he made the 

decision not to pay the taxes due. He further stated in response 

to the investigator's questions: * -  
" [ Q l :  
you to convert these funds to your personal use? 

[ A : ]  Well, I never thought of it like that. 
thought of it like we are going to pay this. 

[Q:] Did you have knowledge that these were State and 
County funds at the moment they were collected? 

[ A : ]  I knew they were not mine. The State or 
whatever . 

D i d  you have knowledge that it was unlawful f o r  

I 

* * *  

[Q:] Mr. Cash, would you agree with the following 
statement. If the l o c a l  option gas tax is included in 
the price of the fuel and therefore collected, when 
the fuel was s o l d  and not remitted to the Department 
of Revenue, that these funds were converted to your 
business or personal use? 

[ A : ]  If I collected them in that property, I am sure 
they were. I mean, in the amount of profit, I am sure 
they were. 

b 



Cash provided the investigator with bank statements and canceled 

c h e c k s  for his business. These statements by Cash and the 

The business records were admitted in evidence at trial. 

investigator also testified that Cash gave economic reasons, such 

as business reversals and low profit margins, as well as personal 

reasons, for his nonpayment of the taxes. 

Cash moved for judgment of acquittal on grounds that the 

s t a t e  had failed to prove that he had acted with any criminal 

intent and that the state of Florida, which was the alleged 

victim, was not the owner of money allegedly stolen. This motion 

and Cash's motion for new trial were denied. 

11. 

Cash urges three points on appeal, the critical one 

error in the trial court's denial of his motion for judgm 0 
being 

nt of 

acquittal. The other t w o  points relate to evidentiary rulings 

made during trial. 

After reviewing the respective briefs filed by Cash and the 

state, we ordered the parties to file supplemental briefs 

"explaining the legal basis for ruling that the l o c a l  option gas 

t a x  collected by the defendant but not remitted with the return 

was legally U . S .  currency belonging to the state of Florida 

within the meaning of the provisions of the grand theft statute, 

section 812.014, Florida Statutes, a s  charged by the state." 

The order also requested that the briefs "contain references to 

all statutes, rules, and case authority relied on" and, further, 

that t h e  briefs "specifically address why any of t h e  special 

e 
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criminal provisions appearing in chapter 206 are or are not 

applicable under the circumstances shown by [the] evidence. " In 

the supplemental briefs filed on these issues, neither party 

referred to any rule of the Department of Revenue pertinent to 

the issues. 

C a s h ' s  suppaemental brief essentially argues that the local 

option gas tax funds belong to the counties for which they are  

collected and not to the s t a t e ,  because the state Department of 

Revenue served only as the conduit through which the taxes were 

to be collected by the counties. For this reason, Cash argues, 

the alleged tax moneys a r e  not funds subject to theft from the 

s t a t e .  

The state's supplemental answer brief relies on sections 

206.41, 206.56,  and 336.025, Florida Statutes (19891, as 

establishing that the state's possessory interest i n  t h e  tax 

moneys collected but not p a i d  over by Cash was sufficient to 

sustain a grand theft prosecution under section 812.014. The 

state notes that it h a s  cited to the 1989 statutes even though 

the alleged offense was committed during 1987 "because the 1987 

amendments thereto do not affect the language which controls this 

. .  

case." The state argues that section 3 3 6 . 0 2 5 ( 2 ) ( a )  provides that 

the sections of chapter 206 relating to timely filing of tax 

returns and enforcement of the payment of t axes  also apply to the 

county gas t a x  authorized in this section, and consequently 

sections 206.41 and 206.56 are applicable to retail dealers such 

as Cash who collected but failed to remit payment of such local 

option gas taxes. T h u s ,  the state argues, "contrary to 

a 



appellant's argument, the legislature h made clear that the 

and funds derived from the local option gas tax are state funds, 0 
that a retailer such as Mr. Cash acts as an agent for the state 

in collecting the tax. A l s o  contrary to appellant's argument, 

section 206.56 makes clear that t h e  Department of Revenue is not 

a 'fiscal agen'tl f o r  the county in the collection and 

disbursement of the local option gas t a x ,  but rather, an a g e n t  

for the state authorized to collect state moneys derived from the 

tax for ultimate disbursement to the counties through the Local 

Option Gas Tax Trust Fund." 

The state's supplemental brief further argues that the 

criminal provisions in chapter 206 apply under the circumstances 

of this case. More specifically, the state argues that section 

206.56 is made applicable to retail dealers who collect the gas 

t a x '  under section 336.025 (2) ( a ) ,  and "expressly provides that if 

aov refiner, importer, or wholesaler fails to report and pay the 

funds derived from the tax to the Department of Revenue, 'with 

intent to temporarily or permanently deprive the state of a right 

or benefit to s u c h  moneys or appropriate s u c h  moneys to his own 

use or that of another not entitled to such moneys,' he shall be 

deemed to be guilty of embezzlement of the property of the state, 

and 'shall be punished as  if convicted of larceny of a like 

sum. I "  The state's brief explains that the emphasized language 

was added effective January 1, 1988, by chapter 87-99, section 

78, Laws of Florida. The state cites to the decisions of the 

Fifth District in State v, H . M .  Bowness Oil, Inc., 522 SO. 2d 7 3  

(Fla. 5th DCA 19881, receded from on other grounds, State v. 
0 
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McAdams, 559 So. 2d 601 (Fla. 1 9 9 0 1 ,  and State v, Sun City Oil 

%, 522 SO. 2d 4 7 4  ( F l a .  5th DCA 19881, as authority that the 

state may, at its election, prosecute Cash either for 

embezzlement under section 206.56 or for grand theft under 

section 812.014. 

Cash's suppbemental reply br ie f  argues that the language of 

section 206.41 cited by t h e  state relates s o l e l y  to the 

constitutional gas t a x  and shows on its face that it has nothing 

to do with the l o c a l  option gas t a x  involved in this case. 

Section 206.56, Cash argues, is operative only in an embezzlement 

prosecution under circumstances specifically falling within its 

provisions and does not authorize prosecution under the 

circumstances of this case f o r  either embezzlement or grand theft 

under section 812.014. 

111. 

I find no merit 'in Cash's argument that the state had no 

possessory or ownership interest i n  t h e  moneys collected by him 

fo r  t a x e s  because the state was a mere conduit for the county, 

and believe it unworthy of further discussion. I conclude, 

however, that the statutory provisions relied on by the state do 

not support the state's argument that it had a possessory 

interest in the alleged currency that could legally satisfy this 

essential element of the offense of grand theft. Close analysis 

of the cited sections and other relevant provisions of Florida 

statutes in conjunction with pertinent Department of Revenue 

10 



rules in light of the evidence in this record, reveals the 

fallacy in the state's argument. 8 
A .  

The charge of grand theft in this case alleged that Cash "on 

or between JanuaGy 1, 1987 and August 31, 1987 . . . did then and 
there knowingly obtain or use or endeavor to obtain or use 

certain property of the S t a t e  of Florida, to wit: approximately 

$ 3 7 , 3 0 5 . 5 9  U.S. Currency . . . with the intent to deprive the 

s a i d  S t a t e  of Florida of a right to the p r o p e r t y  or a benefit 

therefrom, or to appropriate the property to his own use or to 

the use of any person not entitled thereto, contrary to Section 

812.014, Florida Statues." Under the charge of grand theft so 

alleged, an essential element of proof was that the state had the 

requisite possessory interest in the alleged currency a t  the time 

it was used by Cash for business or personal purposes, i.e., that 

the alleged currency used by Cash was "the property of another." 

During the relevant period in 1987, section 812.014 defined 

t h e  offense of grand theft as follows: 

. (1) A person is guilty of theft if he knowingly 
obtains or uses, or endeavors to obtain or to use, the 
property of another with intent to, either temporarily 
or permanently: 

( a )  Deprive the other person of a right to the 
property or a benefit therefrom. 

(b) Appropriate the property to his own use or to 
the use of any person not entitled thereto. 

* * * 

( 2 )  (b) If the property stolen is valued at 
$20,000 or more, but less than $100,000, the offender 



is guilty of grand theft in the second degree, 
punishable as a felony of the second degree, as 
provided in ss. 775.082, 775.083, and 775.084.  

(Emphasis a d d e d . )  Section 812.012(4) defined "property of 

another" as meaning "property in which a person h a s  an interest 

upon which another person is not privileged to infringe without 

consent, whether '*or not the other person also has an interest in 

the property. 'I 

Accordingly, the trial court charged the jury that it must 

find beyond a reasonable doubt that defendant "knowingly or 

unlawfully obtained, used, endeavored to obtain or endeavored to 

use the U.S. Currency of the S t a t e  of Florida" and t h a t  he did so 

"with the intent to either temporarily or permanently deprive the 

State of Florida of its right to the property or to any benefit 

from it or to,appropriate the property of the State of F l o r i d a  to 

his own use or to the use of any person not entitled to it." 

Clearly, the state was required to prove that it had a 

possessory or ownership interest i n  the currency referred to in 

the charge such that Cash could not make any use of this currency 

after collecting payment for the gasoline without first obtaining 

the stat-e's consent. That t h e  state held no s u c h  ownership or 

possessory interest in the currency generated by Cash's retail 

gasoline sales is readily demonstrated as a matter of law. 
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Section 336.025 contains general authority f o r  counties and 

municipalities to impose a local option gas tax on gasoline sold 

at retail service stations within their respective jurisdictions. 

Subsection 3 3 6 . 0 2 5 ( 2 ) ( a )  provides in pertinent part: 

The tax shall be collected and remitted by any 
person engaged in selling at retail motor fuel or 
using or selling at retail sDecial fuel within a - 
county in which -the t a x  is authorized and shall be 
distributed monthly by the Department of Revenue to 
the county where collected. The tax remitted to the 
Department of Revenue pursuant to this section shall 
be transferred to the Local Option Gas Tax Trust Fund, 
which fund is created for distribution to the county 
and eligible municipal governments within the county 
in which the tax was coll-.cted and which fund is 
subject to the service chars 2 imposed in chapter 215. 
The Department of Revenue has the authority to 
prescribe and publish all forms upon which reports 
shall be made to it and other forms and records deemed 
to be necessary f o r  proper administration and 
collection of the tax and shall promulqate such rules 
as  may be necessary for the enforcement of this 
section. The sections of chapter 206, including, but 
not limited to, those sections relating to timely 
filing of reports and tax collected, suits for 
collection of unpaid taxes, department warrants for 
collection of unpaid taxes, penalties, interest, 
retention of records, inspection of records, liens on 
property, foreclosure, and enforcement and collection 
also apply to the tax authorized in this section. 

(Emphasis added.) 

A casual review of part I of chapter 206, referred to in the 

quoted section, reveals that many of its provisions are unrelated 

to reporting, collecting, and enforcing payment of the local 

option gas tax. T h e  quoted provision incorporating sections of 

chapter 206 into the scheme for reporting and 

option gas tax is made 

unfortunate use of the 

ambiguous through 

overly broad and 

enforcing the local 

the legislature's 

indefinite phrase, 
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"including, but not limited to." This mbiguity, when considerel 

in the context of defining a criminal offense, requires a strict 

construction of the statute against the state and most favorably 

for the defendant. 14 F l a .  Jur. 2d, Criminal Law 3 14 (1979). 

But as a matter of common sense, much less the application of 

general rules of-statutory construction, section 336.025 can only 

be r e a d  to incorporate those sections in chapter 206 that deal 

with the specifically described matters and that have general 

application to taxes comparable in substance, effect, and 

procedure to the local option gas tax. In other words, only 

those provisions that apply t'o taxes that are calculated on the 

basis of gallons s o l d  with the amount thereof being included in 

total price of the fuel s o l d  are incorporated under this 

0 

provision. It does not incorporate provisions applicable to 

taxes  that are separately stated on a sales invoice by dollar 0 
amount and separately accounted for by the seller of gasoline, 

for they are not relevant to the local option gas t a x .  

Therefore ,  section 336.025 does not require the local option gas 

tax to be collected and accounted for in the same manner as gas 

taxes required to be separately stated and paid pursuant to an 

invoice of sale, with separate accounting by the taxpayer of the 

specific amount of moneys so collected for the state. 

Chapter 206 contains specific requirements for stating the 

tax due separately on invoices in respect to specified taxes that 

are unlike the local option gas tax. It likewise sets forth 

specific requirements for collecting, accounting f o r ,  and 

reporting by return the amounts so collected. That chapter also 
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provides specific civil and criminal penalties for the violation 

of these requirements, Most significantly, however, retail sales 

by retail dealers are expressly exempted from these provisions. 

Section 2 0 6 . 2 3  states: 

Any person engaged in selling motor fuel shall add 
the amount of the gas tax to the price of the motor 
fuel sold b$ him and shall state the tax separately 
from the price of the motor fuel on a11 invoices. 
However. this section shall not aDDlv to retail sales 
by a retail service station. 

(Emphasis added.) This provision must b e  read in conjunction 

with related provisions in sections 206 .49  and 206.56 .  Section 

206.49 provides: 

(1) Each refiner or importer, when selling to any 
other refiner or importer any of the products taxed 
under this part, shall render an invoice of such s a l e  
to the purchaser, and upon such invoice the refiner or 
importer rendering s u c h  invoice shall plainly state 
thereon whether or not t h e  tax required will be 
reported and paid by him, and the purchaser buying and 
receiving such products may fully rely upon the 
statement made in.such invoice, 

Section 206.49 thereby sets forth a specific requirement that an 

invoice must be used in connection with certain sales between 

refiners. or importers, but it makes no reference to retail 

dealers. Neither this statute nor any other statute to my 

knowledge contains a requirement that sales by retail dealers to 

retail customers at a service station have to be made by invoice 

on which the amount of the tax due and collected is separately 

stated. And of course, such is not the practice, as we a l l  know. 

To underscore the importance of the taxpayer making an 

accurate accounting of the tax moneys collected pursuant to a 0 
15 
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separate statement of the tax due on invoices in the limited 

situations described in section 206 .49 ,  section 206.56,  Florida 

Statutes ( 1 9 8 5 1 ,  the version in effect during 1987, provided: 

If any refiner, importer, or wholesaler collects 
from another, upon an invoice rendered, the tax in 
this part conternplatFd, and f a i l s  to report and pay 
the same to. the department as provided, he shall be 
deemed to be guilty of embezzlement of funds, the 
property of the state, and upon conviction shall be 
punished a s  i f  convicted of larceny of a like sum. 

(Emphasis a d d e d . )  This section, being part of the statutory" 

authority relied on by the state to establish the theft offense 

of which Cash was convicted, plainly applies only to taxes 

collected from a refiner, importer, or wholesaler that a r e  

separately s t a t e d  upon an invoice rendered; it does not a p p l y  to 

t a x e s  collected as  part of the gross retail sale proceeds. Most 

importantly, this section is one of only two sections in chapter 

206 that explicitly denominate the moneys collected for taxes by 

a taxpayer to be " t h e  property of the state." The other is 

section 206.41. 

The state's reliance on section 206.41 for its possessory 

interest in the currency collected by Cash is equally inapposite 

and thus unavailing. That section deals exclusively with the 

"constitutional gas tax" levied by section 9(c), article XI1 of 

the 1968 F l o r i d a  Constitution. Subsection 206.41(1), Florida 

Statutes (Supp. 1986), defines the tax as an "excise t a x  of 2 

cents per gallon . . . imposed upon the first s a l e  or  f i r s t  

removal from storage, after importation into this state, of motor 

fuel upon which such tax has not been paid or the payment thereof 
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has not been lawfully assumed by some person handling the same in 

this state." This subsection further provides that the tax so 

levied "on motor fuel first imported into t h i s  state by a 

licensed refiner storing such fuel in a terminal facility shall 

be imposed when the product is first removed through the loading 

rack. The tax..shall be remitted by the licensed refiner who 

owned the motor fuel immediately prior to removal of such fuel 

from storage." Obviously, this tax must be accounted for and 

paid well before the fuel is sold by a retail dealer at a retail 

service station, and this constitutional tax f a l l s  within the 

category of sales wherein the tax must be separately stated on an 

invoice and accounted f o r  in like fashion. Most importantly, 

this subsection, as does section 206.56, explicitly provides that 

"revenues from this levy of t a x  become state funds at the time of 

collection by the refiner, importer, or wholesaler, who shall act 

as  agent for the state in the collection of such tax whether he 

is the ultimate seller or not." This explicit provision gives 

the state a clear possessory interest in the t a x  moneys collected 

under this section. But nothing in section 206.41 suggests that 

the constitutional gas tax is to be collected and returned by a 

retail dealer. Nor is the tax under section 206.41 remotely 

similar to the local option gas tax authorized in section 

336.025.  The provisions in section 2 0 6 , 4 1  simply do not relate 

to the collection, return, and payment of the local option gas 

tax. There is no explicit statutory provision making retail 

dealers collecting the optional gas t a x  "agent[s] fo r  the state 

in the collection of such tax.'' 
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That sections 206.41 and 206.56 do not apply to retail 

dealers charged with collecting a local option gas t a x  as  part of 

the retail price of gasoline is also made clear by the Department 

of Revenue's rules adopted pursuant to section 206.14. That 

section provides that such rules "shall have the force and effect 

of law." SubsecGion 336.025(2) (a) authorizes the department "to 

prescribe and publish all forms upon which reports shall be made 

. . . and shall promulgate such rules as may be necessary for the 
enforcement of this section." Rule 12B-5.10(4) [now renumbered 

12B-5.010(3)], in effect during 1987, provided: 

If any person liable for the collection of taxes 
imposed by Chapter 206, F . S . ,  collects from another, 
upon an invoice rendered, any such tax, and fails to 
report and pay the same to the department as provided, 
he shall be deemed to be guilty of embezzlement of 
funds, the property of the state, and upon conviction 
shall be punished- as if convicted of larceny of a like 
sum. 

(Emphasis added.) Rule 12B-5.07 [now 128-5.0071 required that 

a l l  taxes imposed by chapter 206 be reported on forms provided by 

the department, and set the dates by which such reports and 

returns shall be filed and t h e  tax p a i d .  Rule 12B-5.14 [now 1 2 B -  

5 .4031  required that the county local option gas tax be reported 

in the same manner as taxes  imposed by c h a p t e r  206. Reading 

The provisions in these rules were incorporated in rule 
amendments adopted by the Department of Revenue in 1988. The 
1988 amendments renumbered the rules and gave more definitive 
constructions to the various sections in chapter 206. Since no 
significant amendments were made in 1988 to the sections of 
chapter 206 relevant to the discussion in this case, these 
amendments are  instructive on the Department of Revenue's view of 
legislative intent with respect to these sections. 
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c cc 
c h a p t e r  206 and the implementing rules as a whole, it is apparent 

that sections 206.41 and 206.56, as construed by t h e  department, 

apply to moneys collected for a tax separately stated on an  

invoice that are explicitly described as funds of the s t a t e .  

In actual practice, referring to the evidence regarding the 

defendant in this case, the l o c a l  option gas tax authorized in 

section 336.025 is collected by the retail dealer as an 

unspecified part of the total retail sale price. The currency or 

money collected from these retail sales for the tax is routinely 

deposited into the dealer's account with all sales proceeds and 

thereafter used by the dealer in carrying on his business without 

any separate accounting for the amount of the t a x  collected. The 

retail dealer is under no obligation, statutory or otherwise, to 

For example, rule 12B-5.007, which replaced 12B-5.07, 
requires refiners, importers, wholesalers, jobbers, retail 
d e a l e r s  and carriers of motor fuel to report and remit all taxes 
as specified therein. Subsection ( 2 ) ( a )  requires refiners, 
importers, and jobbers to "report all taxes imposed" on Form 
DR-119, and this form has various approved schedules for 
reporting "Tax Collected Fuel Sold." See rule 12B-5.012 and 
forms numbered DR-119, sched, 5 A ;  DR-llgA, sched. 5B. Similarly, 
wholesalers are required by subsection ( 4 ) ( a )  of this rule to 
repor t  the taxes imposed on Form DR-119W or WA, which also has 
special schedules for reporting "Tax Collected Fuel Sold. " See 
rule 1 2 B l 5 . 0 1 2  and forms numbered DR-119W, sched. 5A; DR-119WA, 
sched. 5 B .  The entities described above are required by 
subsections (2)(b) and (4)(b) of this rule to report the local 
option gasoline tax imposed by section 336.025 on Form DR-120. 
T h a t  form h a s  no separate schedule t o  be attached for reporting 
"taxes collected," only a schedule for reporting "Gallons For 
Which Voted and Optional Gas Tax is Collected." Retail dealers, 
such as the defendant in this case, are required to report "all 
voted and local option taxes" due under sections 336.021 and 
336.025 on Form D R - 1 2 1 ,  which a l s o  does not have a separate 
schedule to be attached for reporting "taxes collected." Related 
but similar provisions dealing exclusively with the local county 
gas taxes authorized in sections 336.021 and 336.025 are found in 
rules 12B-5 .401  and 12B-5 .403 ,  Florida Administrative Code. 
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obtain the state's consent before it can use any p a r t  of the 

proceeds of such retail sales, nor does it have to account for 

t h e  total specific amount of "taxes collected" as part of such 

retail sales. Instead, the retail dealer is required to account 

for the gallons of gas presumably s o l d  to customers and to 

calculate the amount -v of the tax due solely on the b a s i s  of such 

gallonage. This gallonage figure, described on the Department of 

Revenue's form as "Total Gallons Pumped and Subject to Tax , "  is 

set forth on the "Retail Dealer Local  Option Fuel Tax R e t u r n "  

prepared and filed by Cash .  However, the gallons pumped are not 

determined by totaling the gallons sold in each retail sale; 

rather, the reported amount is calculated by taking the beginning 

inventory of gas, adding in the "Gallons Acquired or Received 

During Month," and subtracting the "Actual Inventory at End of 

multiplying the t o t a l  gallons so determined by the local option 

tax rate, less a collection allowance provided by statute. There 

is no place on the department's form for reporting information 

regarding the amount of moneys collected on account of this t a x .  

Nothing on this form, in the statute, or in the department's 

regulations places a retail dealer on notice that the moneys or 

"currency" collected as part of the retail gas sale are funds of 

the state and must be accounted for accordingly. 

The local option gas tax becomes due at the end of each 

monthly accounting period when the return is required to be 

filed. Rule 12B-5 .07 ,  F l a .  Admin. Code. It becomes a debt owed 

by the retail dealer to t h e  state Department of Revenue when the 
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return is filed or an assessment is made pursuant to section 

206.06 and rule 12B-5.11 [now 1 2 B - 5 . 0 1 1 1 .  The state has no 

demonstrable possessory or ownership interest in the currency 

collected by the retail dealer through retail s a l e s  under any 

statutory provision in chapter 206 or 336. If a tax return is 

not timely filed or the t a x  due is not timely p a i d ,  section 

206.06 contemplates that an assessment shall be made by the 

Department of Revenue to recover the tax and penalty due in 

accordance with the provisions in section 206.14. See also rules 

12B-5.07, -5 .08 ,  -5 10 , -5.11 [now rules 12B-5.007(8), 

-5.008(3)(b), - 5 . 0 1 0 ( 4 ) ,  -5 .0111,  Fla. Admin. Code. This tax 

assessment fixes the amount of the debt for taxes,  penalties, and 

interest owed to the state, and payment thereof may be enforced 

by the state in a number of ways, such as  filing a suit for 

collection ( 3  206.071,  issuing a warrant f o r  collection of the 

tax ( 3  206.075; rule 1 2 B - 5 . 1 0 1 ,  or enforcing the statutory lien 

on the taxpayer's property ( g  206.15; rule 128-5 .101 ,  which  is 

not limited to the moneys or currency collected, through a lien 

foreclosure action ( §  206.175). 

Based on this analysis, it is my opinion that the state 

could not and did not have a legally demonstrable possessory 

interest in the United States currency collected by Cash as p a r t  

of gross retail sales that is essential to constitute the offense 

of grand theft under section 812.014. 
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C. 

I would further conclude that the evidence was legally 

insufficient to prove that Cash had the requisite criminal intent 

when he failed to pay the taxes, penalties, and interest due. In 

view of the provisions of the rules and forms promulgated by the 

Department of Revenue to effect the collection of the local 

option gas tax, which Cash had apparently complied with for a 

number of years prior to 1987, it is little wonder that Cash 

responded a s  he did to the questions posed to him by the 

department's investigator. His answers were ambiguous and a r e  in 

accord with the procedure discussed above for handling, 

reporting, and paying the local option gas t a x .  Rather, it was 

the department's investigator who apparently misunderstood the 

role and responsibility of retail dealers in handling the 

collection and payment of the local option gas tax, as certain of 

the leading questions put to Cash (previously quoted in this 

opinion) were based on an  incorrect legal premise. For this 

reason, I would also reject the state's argument that Cash's 

conviction must be affirmed because he is bound by his admission 

that he knew that these funds belonged to the state. See Fiske 

v. State, 366 So, 2d 423,  424 (Fla. 1978) (Where defendantls 

statement to law enforcement agents "is ambiguous and susceptible 

of innocent explanation as well a s  being indicative of criminal 

knowledge," such ambiguity must be resolved in favor of the 

accused.). 

- 
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There is, however, another equally important reason why 

Cash's failure to pay the taxes due under the circumstances 

alleged and proved by the evidence did not constitute the offense 

of grand theft. When a defendant's alleged acts of misconduct 

are covered by -a specific statute, the specific statute will 

control over a more general statute covering those acts, and this 

is particularly true in criminal cases when the specific statute 

provides for lesser penalties than the general statute. This 

rule was described by the supreme court in Adams v. Culver, 111 

So. 2d 665 ( F l a .  1959): 

There are ,  of course, 'many cases in which, in 
committing one crime, an accused necessarily commits 
another. For example, rape involves fornication, and 
robbery involves both assault and larceny. Or two 
criminal statutes may each. proscribe some conduct not 
covered by the other but may overlap in a narrow a r e a ;  
and it has been held that, at least where different 
proof is required for each offense, a single act or 
transaction may violate both statutes and the violator 
may be prosecuted under either. [Citations omitted.] 
It is a well settled rule of statutory construction, 
however, that a special statute covering a particular 
subject matter is controlling over a general statutory 
provision covering the same and other subjects in 
general terms. In this situation, "'the statute 
relating to the particular part of the general subject 
will operate as an exception to or qualification of 
the more general terms of the more comprehensive 
statute to the extent only of the repugnancy, if 
any. I I I  [Citations omitted.] It has been said that 
this rule "is particularly applicable to criminal 
statutes in which the specific provisions relating to 
particular subjects carry smaller penalties than the 
general provision." [Citations omitted.] 

111 So. 2d at 667. In Adams, the defendant was prosecuted for 

having exhibited lewd and pornographic pictures to a n  eleven- 

year-old female child. Applying the quoted rule, the supreme 
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court held that based on these f a c t s  the defendant could not be 

prosecuted for lewd and lascivious conduct under section 8 0 0 . 0 4 ,  

Florida Statutes, a felony then punishable by not more than ten 

years in prison, because such conduct was specifically proscribed 

either by section 8 4 7 . 0 1 ( 1 ) ,  Florida Statutes, a felony carrying 

a penalty of up to three years' imprisonment, or section 

8 4 7 . 0 1 ( 2 ) ,  a felony punishable by imprisonment up to five years. 

The supreme court reasoned that because the specific conduct 

forming the basis of the criminal charge was covered by a 

specific statute providing a lesser penalty, that specific 

statute and not the general statute on lewd conduct was 

applicable. Id. a t  666-67. 

As previously discussed, chapter 206 contains specific 

provisions for the imposition of criminal penalties for 

violations of t h a t  chapter. Section 206.56 subjects a taxpayer 

t9 prosecution for embezzlement for failure to account for tax 

moneys collected pursuant to invoices separately stating the 

amount of the tax on the theory that such separately described 

f u n d s  are deemed to be the property of the state when collected. 

Other offenses for violations of chapter 206 a r e  provided in 

section 206.11.2 The criminal provisions in this section deal 

That section read in 1987: 

(1) Any false or fraudulent statement or report 
submitted under the gas tax laws of this state and 
sworn to by a person knowing same to be false or 
fraudulent shall constitute perjury, and, upon 
conviction thereof, the person so convicted shall be 
punished as provided by law for conviction of perjury 
under s. 837.01. 
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specifically and directly with the filing of fa,se or fraudulent 

returns as well as the failure to timely make a return of taxes  

due, and specify criminal penalties for such violations, 

including the requirement to pay additional monetary penalties 

for failing to pay the t a x e s  due with the return. Under the rule 

stated in Adams" v. Culver, the specific provisions of these 

statutes take precedence over the more general provisions of the 

( 2 )  Any person: 

( a )  Who willfully refuses or neglects to make any 
statement, report, or  return required by the 
provisions of this law; 

(b) Who knowingly makes, or assists any other 
person in making, a false statement in a return or 
report or in connection with an application f o r  refund 
of any tax; 

(c) Who knowing collects, or attempts to collect 
or causes to be paid to him or to any other person, 
either directly or indirectly, any refund of such tax 
without being entitled to the same; or 

( d )  Who violates any of the provisions of p a r t  I 
or part I1 of this chapter, a penalty for which is not 
otherwise provided, 

is guilty of a misdemeanor of the first degree, 
punishable as provided in s. 775.082 or s .  775.083. 
For-a second or further offense, such person is guilty 
of a felony of the third degree, punishable as 
provided in 5 .  775.082 or s. 775.083; and, in addition 
thereto, the department may revoke or suspend the 
license of any violator. Each day or part thereof 
during which any person engages in business without 
being the holder of an uncanceled license as provided 
in part I or part I1 of this chapter shall constitute 
a separate offense within the meaning of this section. 
In addition to the penalty imposed by part I or p a r t  
11 of this chapter, the defendant shall be required to 
pay all gas taxes, interest, and penalties due to the 
state. The penalties provided in this section shall 
be in addition to those provided for in s .  206.44 .  
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grand theft statute when, as in the case now before us, the acts 

charged are covered by these statutes. Thus, prosecution of Cash 

under section 812.014, t h e  general grand t h e f t  statute, for 

failing to file his returns and pay the taxes when due is 

impermissible. 

+u 

E. 

I now turn to the two cases from the Fifth District relied 

on by the state. In State v .  H . M .  Bowness Oil, Inc., 5 2 2  So. 2d 

7 3  ( F l a .  5th DCA 19881 ,  the state filed an information containing 

twenty counts of charges for embezzlement under section 206.56 

and twenty counts for grand theft of the same sums under section 

812.014(2). Obviously, the charges in that case arose out of the 

defendant's failure to pay over to the state taxes collected 

pursuant to invoices that separately stated the amount of tax 

collected. The offense of embezzlement described in section 

206.56, though specified to be punished as i f  convicted of 

larceny, must now be punished as if convicted of grand theft 

under section 812.014 anyway, because the provisions of section 

812.014 have now superseded the previous statutory provisions 

governing larceny and embezzlement. _I See Thomas v. State, 584 So. 

2d 1022 ( F l a .  1st D C A ) ,  dismissed, 587 So. 2d 1331 ( F l a .  1991). 

Section 812.012(2) ( d )  defines "obtains or uses" to mean 

"[clonduct previously known as . . . larceny [and] embezzlement." 
Thus, the Fifth District's approva l  of the prosecution's having 

filed alternative charges for both embezzlement under section 

206.56 and grand theft under section 812.014 when charges under 
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both statutes arose out of the same transaction is irrelevant to 

the decision in the instant case. It is clear that Bowness Oil 

involved t a x  transactions involving a separate statement of the 

tax collected to be covered by section 206.56. Unlike the 

situation in Bowness Oil, the single charge brought against Cash 

in this case d-id not involve t a x e s  collected upon invoices 

rendered and thus were not moneys statutorily denominated to be 

funds of the state when collected. 

The circumstances giving rise to the prosecution for 

embezzlement and grand theft in State v. Sun City Oil Co., 522  

So. 2d 4 7 4  ( F l a .  5th DCA 1 9 8 8 ) ,  with the exception of an 

additional RICO charge, were s a i d  by the court to be identical to 

the issues in Bowness Oil; thus, Sun City is also materially 

distinguishable for the same reasons. 

IV. 

For the reasons set f o r t h  above, I would reverse Defendant's 

conviction of grand theft under section 812.014. The factual 

premise alleged in the information filed against Defendant--that 

he unlawfully appropriated to his own use United States currency 

belonging to the state--is not supported by the applicable 

statutes and rules relied on by the state to establish that such 

currency belonged to the state rather than Defendant. Concisely 

stated, sales taxes collected as p a r t  of the total retail price 

of gasoline are not funds belonging to the state, and a 

taxpayer's failure to remit the taxes due on such sales does not 

and cannot under the law amount to an interference with the 
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Q 
statels possessory interest in such taxes or currency. Such 

currency belongs to the taxpayer. Only when there is a specific 

statutory provision identifying the money or currency collected 

for taxes as funds belonging to the state does the failure to 

remit such taxes constitute the criminal offense of grand theft. 

On the allegations and proof in this case, Defendant Cash has 

been convicted of a nonexistent criminal offense. 

One may question why I felt compelled to expend the time and 

e f f o r t  i n  dealing with this issue in this case. I view the 

notion that a taxpayer commits the offense of grand theft for not 

timely paying taxes, absent a specific statutory provision that 

the moneys collected by the taxpayer are to be treated as funds 

belonging to the state, a s  presenting a serious question of great 

public importance. Without s u c h  statutory provision, the 

taxpayer is not informed that the money or currency so collected 

is not available for use by the taxpayer and must be accounted 

for separately. The principles applied by the state in this case 

are not limited to nonpayment of the local option gasoline sales 

tax here involved, but are applicable to a taxpayer's failure to 

pay other kinds of taxes as well. Thus, I consider the question 

presented to be one of great public importance and join in the 

certification of the question to the supreme court. 
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O R D E R  

The parties a r e  directed to file supplemental briefs  

explaining the legal basis for ruling that the local option gas 

tax collected-by 'the defendant but n o t  remitted with the return 

was legally U.S. currency belonging to the state of F l o r i d a  

within the meaning of the provisions of t h e  grand t h e f t  statute, 

1 

authority relied on for the parties' respective contentions, and 

shall specifically address why any of the special criminal 

provisions appearing in chapter 206 are or are not applicable 

under the circumstances shown by evidence. 

T h e  supplemental briefs shall be served and f i l e d  with the 

clerk of this court on or before Monday, October 1 4 ,  1991. Any 

party desiring to file a reply shall do so within five days after 

service of the supplemental brief on that p a r t y .  

By Order of 

J O N  S .  WHEE 

the Court 

ER, CLERK 
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I HEREBY CERTIFY t h a t  a t r u e  and correct copy of the above was 
mailed this date to the following: 
Glen Gifford Carolyn Mosley 

IR - 
D e p u t y  C l e r k  
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IN THE DISTRICT COURT OF APPEAL 

OF THE STATE OF FLORIDA, FIRST DISTRICT 

ST- ELMO CASH, JR., ) 

1 
Appellant, 1 

) 

v5 I 1 
1 
1 

STATE O F  FLORIDA, ) 

) 

Appel lee. ) 

I -'u 
Case No. 90-3438 

MOTION FOR REHEARING AND CLARIFICATION 

Appellant, through undersigned counsel and pursuant to 

Florida Rule a f  Appellate Procedure 9.330, moves this Court for 

rehearing and clarification o f  it5 decision issued December 14* 

1992. A s  grounds for thiG motion, appellant states: 

1. First, appellant is confused by  an apparent contra- 

diction between the  final sentence o f  footnote 1 o f  the majority 

opinion and t h e  wording o f  the second certified question. If, 

a5 stated in the footnote, appellant argued at trial that the 

state had no possessory interest in the tax moneys the issue w a s  

"preserved by the defendant," a5 appellant understands the 

wording of the  certified question. The certified question a5 

phrased does n o t  suggest t h a t  the argument w a s  made at trial but 

not on appeal. Appellant anticipates that the  state supreme 

c o u r t  will be similarly canfused, and therefore a s k 5  the Court to 

clarify either t he  faotnote or the  second certified question. 

2. In the context o f  footnote o n e  o f  the majority opinion, 

t h e  first certified question l e a d s  appellant to suspect tha t  the 
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# c 
Court wauld have reversed his conviction had appellate counsel 

availed himself o f  the opportunity to argue the issue. In all 

candor, coun5,el did not recognize the opportunity, either in this 

Court’s order directing supplemental briefs or at oral argument. 

His position that the state Department o f  Revenue was acting 

merely as a fisc‘al agent for the county was (in hindsight) a 

misdirected attempt to m a k e  the argument c o u n s e l  thought the 

panel wished to hear. Since the panel ordered supplemental 

briefs and oral argument 5ua s p o n t e  to entertain an argument not 

raised in the narmal briefing process, appellant hopes that t h e  

two-member majority will consider t h a t  argument now. O f  course, 

Judge Zehmer has painstakingly a d d r e s s e d  the issue in his 

dissent. Since appellant cannot improve upon the analysis 

therein, he will simply ask the majority to consider adopting 

their colleague’s reasoning and conclusion that the state had an 

insufficient possessory interest in the local-option gas t a x  

proceeds a5 an issue properly before the C o u r t  for resolution. 

3. In the alternative, appellant asks the indulgence o f  the 

majority in addressing the issue described above as fundamental 

error which may be reached sua s p o n t e  though n o t  argued. 

Appellant submits that this is within the Court’s inherent power, 

and that in practice the appellate courts of t h i s  state 

occasionally find, address and provide remedies for errors not 

argued .  I f ,  in the Court’s opinion, possessory interest by the 

alleged victim in the item stolen is an essential element o f  the 

crime, error i n  failing to make a prima facie showing of that 

element is fundamental error which may be urged on appeal though 

A-32 I I 



c 
not raised below. See K . A  N V - State 

c 
582 So.2d 57 (Fla. 1st DCA 

1991) .  The reasons for considering preserved error not raised on 

appeal are  no different than than the r e a s o n s  for considering 

unpreserved errar :  to provide a remedy far a fundamental miscar- 

riage o f  justice. To be 5urer the Court is n o t  obligated to 

s c o u r  a record f a r  error not raised, but when such error is 

apparent, as it wa5 to the C o u r t  (though not the undersigned) in 

t h i s  case, the  C o u r t  wisely e x e r c i s e s  its discretion in 

addressing the merits of the  i s s u e  sua s p o n t e .  

4. This C o u r t  may choose t o  reverse appellant’s conviction 

for the reasons detailed above and still certify the issue to the 

Florida Supreme C o u r t  as a question of great public importance. 

Barring a stay or recall of mandate, a reversal will also suspend 

appellant’s probation pending decision. I f  a majority o f  the 

panel has found reversible error but declined to reverse because 

o f  the  missed opportunity to argue the issue, appellant will 

continue to b e  punished unjustifiably because  o f  the  error  o f  his 

counsel. This result will not s e r v e  the  interests Q f  justice. 

FOR THESE REASONS, appellant requests that the Court grant 

rehearing and clarification o f  its decision in this case. 
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