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SUMMARY OF ARGUMENT 

The D i s t r i c t  Cour t  below properly  upheld t h e  use of the new 

sentenc ing  scoresheet when the defendant violated h i s  probation 

by committing a c r i m i n a l  act. 
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ARGUMENT 

THE TRIAL COURT PROPERLY USED A NEW 
SCORESHEET WHEN SENTENCING THE 
DEFENDANT FOR REVOCATION OF 
P ROBAT I ON AND THE UNDERLYING 
SUBSTANTIVE OFFENSE. 

Pursuant to Tito v. State, 6 1 6  S o ,  2d 3 9  (Fla. 1993), if 

violation of probation occurs with other substantive offenses, 

the original scoresheet need not be used. Rather, multiple 

scoresheets are to be prepared to determine the most severe 

sanction. Id. at 40. The Tito court does not draw a distinction 

between misdemeanors and felonies. As a result, even though the 

instant underlying offense was a misdemeanor, the requirement to 

formulate a new scoresheet and use the one providing the most 

severe sanction remains unchanged. 

Tito clarifies the concept that when a defendant violates 

probation by committing a criminal act, he is not being 

resentenced fo r  "precisely the same conduct," and double jeopardy 

is not a concern. State v. Payne, 4 0 4  S o .  2 6  1055, 1058 (Fla. 

1981). The decision of the district court below is correct and 

should be affirmed, Scherwitz v .  State, 618 So,  2 6  793 (Fla, 5th 

DCA 1993). 
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CONCLUSION 

Based on the aforestated points and legal authorities, the 

Respondent, THE STATE OF FLORIDA, respectfully requests this 

court to affirm the decisioli of the appellate court below. 

Respectfully submitted, 
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