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STATEMENT O F  THE CASE AND 

R e s p o n d e n t ,  CODE, INC. ,  a b u i l d i n g  c 

FACTS 

n t r a c t o r ,  e n - e r e d  i n t o  

a w r i t t e n  Agreement  Between Owner and C o n t r a c t o r ,  w i t h  

P e t i t i o n e r ,  PROSPERI, t o  make improvemen t s  o n  r e a l  p rope r ty  owned 

b y  P e t i t i o n e r  [R-7-91]. The p a r t i e s '  w r i t t e n  a g r e e m e n t  w a s  n o t  

t h e  e n t i r e  c o n t r a c t  " b u t  c o n t a i n e d  c e r t a i n  terms which  were the 

c o r e  of what  was e s s e n t i a l l y  a c o m b i n a t i o n  w r i t t e n  and o r a l  

c o n t r a c t "  [R-134]. 
9 

Responden t  s u b m i t t e d  a C o n t r a c t o r s  A f f i d a v i t  Fo r  F i n a l  
u 

Payment [R-13] on  J a n u a r y  11, 1989 s e e k i n g  payment f rom 

P e t i t i o n e r  i n  t h e  amount  of  $37 ,538 .01 .  P e t i t i o n e r  s u b s e q u e n t l y  

s u b m i t t e d  a N o t i c e  O f  I n t e n t  To L i e n  to Responden t  o n  J a n u a r y  2 3 ,  

1 9 8 9  s e e k i n g  payment  of $31 ,898 .01  on  t h e  u n p a i d  b a l a n c e  [ R - 1 8 1 .  

On March 1, 1989 ,  Responden t  f i l e d  a C l a i m  of  L i e n  i n d i c a t i n g  
s 

t h a t  $ 3 1 , 8 9 8 . 0 1  r e m a i n e d  u n p a i d  on i t s  c o n t r a c t  w i t h  P e t i t i o n e r  

[R-101 

R e s p o n d e n t  f i l e d  a m u l t i c o u n t  s u i t  on  J u l y  11, 1989 s e e k i n g  t o  

f o r e c l o s e  a m e c h a n i c s  l i e n  i n  t h e  amount  o f  $ 3 1 , 8 9 8 . 0 1  f o r  b r e a c h  

of c o n t r a c t  f o r  f a i l u r e  t o  p a y  $31,898.01, quantum m e r u i t ,  a n d  

s t a t e d  a c c o u n t  [ R - 1 - 1 8 ] .  P e t i t i o n e r  f i l e d  a n  Answer and  

c 

C o u n t e r c l a i m  on  J u l y  31,  1989 [R-19-27] a n d  a s e c o n d  Amended 

C o u n t e r c l a i m  o n  September 4, 1990 [R-101-122]. 

F o l l o w i n g  a n o n - j u r y  t r i a l ,  t h e  c o u r t  e n t e r e d  a P a r t i a l  

F i n a l  Judgment  wh ich  found  t h a t  Responden t  w a s  e n t i t l e d  t o  

$31 ,898 .01 ,  t h e  same amount  s e t  forth i n  i t s  C l a i m  of L i e n ,  f o r  

1 



P e t i t i o n e r ' s  b r e a c h  of  c o n t r a c t  [R-136]. The c o u r t  d e n i e d  

R e s p o n d e n t ' s  m e c h a n i c s  l i e n  c l a - m  s t a t i n g  t h a t  t h e  f i l i n g  o f  

u n t r u e  i n t e r i m  a f f i d a v i t s  d e p r i v e d  i t  of  i t s  l i e n  [R-135]. The 

c o u r t  a l s o  d e n i e d  R e s p o n d e n t ' s  a c t i o n  for s t a t e d  a c c o u n t  f i n d i n g  

t h a t  t h e  a c c o u n t  was n o t  agreed upon by t h e  p a r t i e s  and a l s o  

d e n i e d  R e s p o n d e n t ' s  a c t i o n  f o r  quantum m e r u i t  since it  had a n  

a d e q u a t e  remedy a t  l a w .  As f o r  P e t i t i o n e r ' s  C o u n t e r c l a i m  t h e  

c o u r t  permi t ted  a set off a g a i n s t  t h e  $31 ,898 .01 ,  awarded t o  

Responden t  on i t s  b r e a c h  of c o n t r a c t  c l a im,  i n  t h e  amount of  

$14 ,588 .95 ,  t h e r e b y  e n t e r i n g  a n  a f f i r m a t i v e  net j udgmen t  i n  

R e s p o n d e n t ' s  f a v o r  of  $17,309.06 [R-134-137]. The c o u r t  r e t a i n e d  

j u r i s d i c t i o n  o f  t h e  mat ter  t o  e n t e r  a F i n a l  Judgment  o n c e  t h e  

i s s u e  o f  a t t o r n e y s  f e e s  had b e e n  d e t e r m i n e d .  

d 

0 

P e t i t i o n e r  f i l e d  a V e r i f i e d  Mot ion  For A t t o r n e y ' s  Fee a n d  

s u p p o r t i n g  a f f i d a v i t s  [R-151-158]. A f t e r  p r e s e n t a t i o n  of  a r g u m e n t  

b y  c o u n s e l  on  t h e  matter t h e  c o u r t  e n t e r e d  an order d e n y i n g  

P e t i t i o n e r ' s  Mot ion  For  Attorney's F e e s  [R-159-1611. The c o u r t  

held t h a t  a l t h o u g h  Responden t  d i d  n o t  prevail on i t s  m e c h a n i c s  

l i e n  i t  d i d  o b t a i n  a n  a f f i r m a t i v e  n e t  j udgmen t  i n  i t s  f a v o r  and 

' t h a t  b e c a u s e  of t h i s  r e s u l t  P e t i t i o n e r  was n o t  t h e  p r e v a i l i n g  

p a r t y  i n  t h e  case and n o t  e n t i t l e d  t o  a t t o r n e y s  fees u n d e r  

S e c t i o n  713.29 [R-159].  F u r t h e r ,  t h e  c o u r t  f o u n d  t h a t  P e t i t i o n e r  

was n o t  e n t i t l e d  t o  r e c o v e r  a t t o r n e y s  f e e s  u n d e r  S e c t i o n  713.31 

f o r  f r a u d u l e n t  c la im of  l i e n  o r  a s  spec ia l  damages s i n c e  t h e  

f i n a l  a f f i d a v i t  and c l a i m  of  l i e n  were n o t  f r a u d u l e n t  o r  

p e r j u r i o u s  a n d  t h a t  a n y  f a l s e  i n t e r i m  a f f i d a v i t s  wece n o t  u sed  as  

the basis of t h e  l i e n  [R-159-1601. 

2 



The Petitioner moved f o r  rehearing of  the Order denying 

fees. [R-162-165]. Respondent filed a memorandum in opposition 

[R-183-185] The t r i a l  court denied Petitioner's motion for 

rehearing. [R-1791. Petitioner f i l e d  a notice of appea l .  [R- 

1801. 

The Fourth District Court of Appeal affirmed the trial 

cou~t's denial of attorney's fees to Petitioner, [A-31 citing as 

authority M & P Concrete Products, Inc. v. Woods, 590 So.2d 429  

(Fla. 4th D C A ) ,  rev. dismissed, 589 So.2d 2 9 4  (Fla. 1991). See 

c a l s o  AAA S o d ,  Inc. v. Weitzer Corp. ,  513 So.2d 750 ( F l a .  4th DCA 

1987) ; General Dev. Corp. v. John H. Gossett Const. Co., 370 

So.2d 3 8 0  (Fla. 2d DCA), cert. denied, 379 So.2d 205 (Fla. 1979) 

and certified the same question as was certified in 

M & P Concrete Products. 

Additionally, the Fourth District Court of Appeals 

acknowledged this c o u r t  s recent opinion in 

Moritz v .  Hoyt Enterprises, Inc., 604 So.2d 807  ( F l a .  1992) as 

well a s  the heretofore uniform approach of most  courts on this 

' issue. 

Petitioner moved for rehearing of the Fourth District 

Court's opinion. [ A - 4 ] .  Respondent filed a reply to Petitioner's 

motion for rehearing. L A - 5 1  1. Petitioner filed a motion to 

permit a reply to Respondent's reply to a m o t i o n  for rehearing 

which was denied. [A-6]. On the motion f o r  rehearing, t h e  Fourth 

District C o u r t  of Appeal granted the rehearing in part  to include 
I 

an additional question as  one of great public importance. [ A - 7 1 .  

3 



+ 
The Fourth District Court certified the question as to whethe r  

the test of Moritz v. Hoyt for determining who is the prevailing 

party for t h e  purpose of awarding attorney's fees applies to fees 

awarded under Section 713.29, Florida Statutes. The Appellate 

Court a l s o  entered an order d a t e d  November 4, 1992, g r a n t i n g  

Respondent's request for appellate attorneys' fees .  [ A - 3 A ] .  The 

mandate of t h e  F o u r t h  District Court of Appeal was i s s u e d  on 

January 15, 1993. [A-81. 

Petitioner filed his notice to invoke discretionary 

jurisdiction on January 27, 1993. [A-91. 

t 
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SUMMARY OF THE ARGUMENT -- 
The ce r t i f i ed  q u e s t i o n  p r e s e n t e d  by t h e  Appel la te  C o u r t  i n  

M & P C o n c r e t e  P r o d u c t s ,  I n c .  v .  Woods, 590 So.2d 429 (Fla. 4 t h  

DCA 1 9 9 1 ) ,  appeal d i s m i s s e d  589  So.2d 294 (Fla. 1991) s h o u l d  be 

a n s w e r e d  i n  t h e  n e g a t i v e .  

Decades of p r e c e d e n t  f r o m  Emery v.  I n t e r n a t i o n a l  G l a s s  a n d  

M a n u f a c t u r i n g ,  I n c . ,  249 So.2d 496  (Fla. 2nd DCA 1971)  t h r o u g h  

t h e  d e c i s i o n s  of t h i s  c o u r t  of  C.U.  Assoc ia tes ,  I n c .  v .  R.B.  

Grove ,  I n c . ,  472 So.2d 1177  ( F l a .  1985)  and  F i x e l  E n t e r p r i s e s ,  

I n c .  v .  T h e i s ,  524 So.2d 1 0 1 5  ( F l a .  1 9 8 8 )  i n t e r p r e t i n g  t h e  

l e g i s l a t i v e  i n t e n t  o f  F l o r i d a  S t a t u t e  S e c t i o n  713.29 ,  p l a i n l y  

s t a t e  t h a t  attorney's fees  s h o u l d  n o t  be awarded  t o  a d e f e n d a n t  

m e r e l y  b e c a u s e  h e  s u c c e s s f u l l y  d e f e n d s  t h e  i m p r e s s i o n  of a l i e n  

b u t  n e v e r t h e l e s s  i s  f o u n d  l i a b l e  f o r  c o n t r a c t  money damages  f o r  

t h e  l a b o r  a n d / o r  ma te r i a l s  f u r n i s h e d  f o r  his b e n e f i t  a r i s i n g  o u t  

of t h e  same t r a n s a c t i o n .  

P e t i t i o n e r  is  n o t  e n t i t l e d  t o  r e c o v e r  a t t o r n e y ' s  fees 

p u r s u a n t  t o  F l o r i d a  S t a t u t e  S e c t i o n  713.31 o r  o t h e r w i s e  f o r  h i s  

f r a u d u l e n t  l i e n / o r  i n t e r i m  a f f i d a v i t  t h e o r i e s .  The t r i a l  court 

found t h a t  a l t h o u g h  Responden t  f i l e d  f a l s e  interim a f f i d a v i t s  

t h e y  were n o t  t h e  basis of t h e  l i e n ,  a n d  t h a t  t h e  f i n a l  a f f i d a v i t  

and  c l a i m  of  l i e n  were n e i t h e r  p e r j u r i o u s  o r  f r a u d u l e n t .  

Moreove r ,  e v e n  t h o u g h  t h e  c o u r t  d e n i e d  R e s p o n d e n t ' s  c l a i m  of 

l i e n ,  which  s e t  f o r t h  $31 ,898 .01  a s  d u e  and  owing f o r  P e t i t i o n e r ,  

the c o u r t  s p e c i f i c a l l y  f o u n d  t h a t  R e s p o n d e n t  was e n t i t l e d  t o  

r e c o v e r  $ 3 1 , 8 9 8 . 0 1  a s  damages  r e s u l t i n g  f rom P e t i t i o n e r ' s  b r e a c h  

5 



b 

of contract. 

Further Petitioner is not entitled to recover attorney's 

fees under Holding E l e c t r i c ,  Inc. v. Roberts, 530 So.2d 301 (Fla. 

1988) since an award of attorney's fees  pursuant to that case are 

to be awarded when a contractor fails to comply with the 

requirements of Florida Statute Section 713.06(3) (a)  1. In t h e  

present case Respondent fully complied with Florida Statute 

Section 713.06(3) ( d ) l  by filing a final affidavit which was 

neither perjurious n o r  fraudulent. Additionally, Petitioner is 

not entitled to recover attorney's fees under Florida Statute 
I 

Section 713.06 in conjunction with Holding Electric, Inc., supra, 

* since Holding is  non-applicable to this matter and Florida 

Statute Section 713-06 does not specifically provide for an award 

of attorney's fees. 
b 

The certified question presented by the Appellate court, 

whether the test of M o r i t z  v. Hoyt Enterprises, Inc., 604 So.2d 

807 ( F l a .  1992) f o r  determining who is the prevailing party f o r  

the purposes of  awarding attorney's fees, applies to fees awarded 

under Florida Statute Section 713.29, should be answered in the 

negative. The aforementioned significant precedents, including 

recent decisions of this court in determining who is the 

prevailing party for purposes of awarding attorney's fees u n d e r  

Florida Statute Section 713.29, as w e l l  a s  the legislative intent 

and policy considerations evolved dictate this. Even under the 
I Moritz test, substantial arugment can be made that t h e  Respondent 

prevailed by achieveing some of the benefit i t  sought in bringing 

6 



* 

suit. 

The order  of the Fourth District Court of Appeals awarding 

Appellate attorney's fees to the Petitioner should be affirmed. 

CODE, INC., is entitled to its Appellate attorney's fees pursuant 

to to F l o r i d a  Statute Section 713.29, where it prevailed against 

the Appellant's claims that Appellant w a s  the prevailing party in 

the enforcement of a lien. To conclude o t h e r w i s e  would encourage 

"specious claims OI defenses" 

Emery v. International Glass & Mfg. Inc., undermine 

contrary to 

t h e  
" 

prevailing party issue test of Mortiz v. Enterprises, Inc. and 

r u n  contrary to t h e  "equitable approach" acknowledged by the 

in of  Appeal and stated Fourth District Court 

S.C.M. Associates, Inc. , v. Rhodes, 395 So.2d 632, 634 (Fla. 4th 

DCA 1981). 
h 
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ARGUMENT 

ISSUE - I 

1. IS AN OWNER WHO PREVAILS ON A COMPLAINT BY A 
CONTRACTOR OR A SUBCONTRACTOR T O  ENFORCE 
A L I E N  UNDER P A R T  I, CHAPTER 713,  F L O R I D A  
STATUTES (1989), ENTITLED TO ATTORNEY'S FEES 
UNDER 713.29, EVEN THOUGH, I N  THE SAME SUIT, 
THE CONTRACTOR P R E V A I L E D  AGAINST THE OWNER ON 
A CLAIM FOR MONEY DAMAGES FOR BREACH O F  
CONTRACT, BOTH CLAIMS ARISING OUT OF THE SAME 
TRANSACTION? 

I n  t h e  case s u b  j u d i c e ,  t h e  R e s p o n d e n t ,  CODE, INC., f i l e d  a 

m u l t i c o u n t  l a w  s u i t  a g a i n s t  the P e t i t i o n e r ,  PROSPERI, s e e k i n g  t h e  

f o r e c l o s u r e  of  a m e c h a n i c s  l i e n  a n d  damages  o n  a l t e r n a t i v e  l e g a l  

theories [R1-18]. A f t e r  a n o n - j u r y  t r i a l  t h e  c o u r t  e n t e r e d  a 

partial f i n a l  j u d g m e n t  w h e r e i n  t h e  Responden t  had a money 

judgmen t  e n t e r e d  i n  its f a v o r .  S p e c i f i c a l l y ,  t h e  c o u r t  f o u n d  

Responden t  p r e v a i l e d  on  its c la im f o r  b r e a c h  o f  c o n t r a c t  a n d  w a s  
b 

e n t i t l e d  t o  $31,898.01, t h e  e n t i r e  amount c la imed,  and  t h a t  

P e t i t i o n e r  was e n t i t l e d  t o  a s e t o f f  o f  $14 ,588 .95  t h e r e b y  

r e s u l t i n g  i n  a n e t  j udgmen t  i n  f a v o r  of  Responden t  of $ 1 7 , 3 0 9 . 6 6  

[R-134-137].  The C o u r t  d e n i e d  R e s p o n d e n t ' s  c o u n t s  f o r  

and a c c o u n t  s t a t e d ,  f o r e c l o s u r e  of a m e c h a n i c s  l i e n  and  f o r  

quantum m e r u i t  b e c a u s e  o f  R e s p o n d e n t ' s  remedy a t  l a w  [R-135-1363. 

T h e  C o u r t ,  i n  i t s  s u b s e q u e n t  Order found  a g a i n s t  t h e  P e t i t i o n e r  

' 

o n  h i s  f r a u d u l e n t  l i e n  t h e o r i e s  i n  h i s  d e f e n s e  of the m e c h a n i c s  

lien or his c o u n t e r c l a i m s  [R-159-1601.  

The court r e s e r v e d  j u r i s d i c t i o n  t o  award costs a n d  a t t o r n e y s  

I f e e s  [R-137]. A f t e r  p r e s e n t a t i o n  of a r g u m e n t  by c o u n s e l  and  



C 

w e i g h i n g  case l a w  t h e  c o u r t  e n t e r e d  a n  o r d e r  d e n y i n g  t h e  

p e t i t i o n e r  an award of  a t t o r n e y s  f e e s  a s  a p r e v a i l i n g  p a r t y  

u n d e r  F l o r i d a  S t a t u t e  s e c t i o n  713.29 o r  as a d d i t i o n a l  spec ia l  

damages  t o  those awarded  i n  the original p a r t i a l  judgmen t  [R- 

159-1611. F u r t h e r ,  t h e  c o u r t  s p e c i f i c a l l y  noted t h a t  since a 

money judgment had b e e n  e n t e r e d  i n  f a v o r  of CODE, INC. ,  

P e t i t i o n e r  was n o t  e n t i t l e d  t o  a t t o r n e y ' s  f e e s  a s  a p r e v a i l i n g  

Party u n d e r  S e c t i o n  713.29 based On M & P C o n c r e t e  

P r o d u c t s  v .  Woods, 590 So.2d 429 (Fla. 4th DCA 1991.) Appeal 

d i s m i s s e d ,  589 So.2d 294 ( F l a .  1991). 

1 

P e t i t i o n e r  s o u g h t  a n  appea l  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal, of the t r i a l  court's O r d e r  which t h e  Appellate C o u r t  

affirmed s t a t i n g  i n  p e r t i n e n t  p a r t :  
4 

" W e  a f f i r m  t h e  O r d e r  of t h e  t r i a l  c o u r t  
d e n y i n g  a t t o r n e y ' s  fees t o  a n  owner who 
s u c c e s s f u l l y  d e f e n d e d  a m e c h a n i c s  l i e n  claim 
b u t  a g a i n s t  whom a j u d g m e n t  o r  a related 
b r e a c h  of  c o n t r a c t  a c t i o n  was r e n d e r e d .  M & - 
P C o n c r e t e  P r o d u c t s ,  I n c .  v .  Woods, 590 So.  
2d 429 ( F l a .  4 t h  DCA), r e v .  d i s m i s s e d ,  589 r .  

So. 2d 294 (Fla. 1991). S e e  also 
AAA Sod,  I n c .  v .  Weitzer Corp . ,  513 So.2d 750 
( F l a .  4 t h  DCA 1 9 8 7 ) : G e n e r a l  Dev. C O K U .  v.  
J o h n  H. Gosset C o n s t .  Co., 370 So.>d 380 
(Fla.2d DCA). c e r t ,  d e n i e d ,  379 So.2d 205 
(Fla. 1979). 

The P e t i t i o n e r  has  sought a n  award  of a t t o r n e y s  fees u n d e r  

F l o r i d a  S t a t u t e  s e c t i o n  713.29 as a p r e v a i l i n g  p a r t y ,  e v e n  t h o u g h  

Responden t  p r o v e d  i t s  e n t i r e  c la im a n d  r e c o v e r e d  s u b s t a n t i a l l y  

more t h a n  P e t i t i o n e r ' s  d e f e n s e s  s o u g h t  t o  o f f s e t ,  a s  a r e s u l t  of 

. t h e  t r i a l  c o u r t ' s  f i n d i n g s  i n  i t s  order d e n y i n g  a t t o r n e y s  fees 



* 

that attorneys fees and costs incurred in this action directly, 

naturally, and proximately resulted from the filing of false 

interim affidavits by Respondent. However, Petitioner does not 

account for the fact that the court f o u n d ,  within the same order 

denying attorneys fees, that these false interim affidavits were 

n o t  used  as the basis of Respondent's lien and that the final 

affidavit, required by Florida Statute for enforcement of a claim 

of lien was neither fraudulent nor perjurious. [R-159-1601, 
I 

Although the mechanics lien statute has been amended and 

modified by the Florida Legislature since its original enactment 
1 

its purpose has remained to afford a contractor, laborer or 

materialman assurance of being compensated for their l a b o r  or 

services. Emery v. International Glass  & Mfg.,  Inc., 249 So.2d 

4 9 6  (Fla. 2nd DCA 1971). The c o u r t  also stated that the 

1 

* 

mechanics lien statute is for the benefit of  a lienor and that 

the primary purpose of Florida Statute section 713.29 is to 

prevent any diminution of the lienor's full compensation while 

also discouraging specious claims or defenses. Emery at 500. 

The legislative intent of the mechanics' lien statute is 

plainly set forth at pages 499-500 of Emery 

II ... It is patently t h e  thrust of appellant's 
argument that since they prevailed in the 
mechanics' lien aspect of this "action" they 
are entitled to recover attorneys' fees 
pursuant to this section notwithstanding that 
they did not ultimately prevail in the l e g a l  
a spec t .  This position is untenable. 

10 



I n  t h e  f i r s t  p lace ,  t h e  s t a t u t e  i n  
q u e s t i o n  is embraced w i t h i n  t h e  m e c h a n i c s '  
l i e n  law a n d  s h o u l d  be c o n s i d e r e d  i n  c o n t e x t  
w i t h  t h e  purpose  and  o t h e r  p r o v i s i o n s  t h e r e o f .  
I n  t h i s  f rame of  r e f e r e n c e  i t  w a s  o b v i o u s l y  
n o t  t h e  i n t e n t  of  t h e  l e g i s l a t u r e  t o  award 
a t t o r n e y s '  fees t o  a d e f e n d a n t  i n  a m e c h a n i c s '  
l i e n  m e r e l y  b e c a u s e  h e  s u c c e s s f u l l y  d e f e n d s  
a g a i n s t  t h e  i m p r e s s i o n  o f  a lien y e t  i s  
n e v e r t h e l e s s  found  l i a b l e  i n  damages ,  i n  t h e  
same case,  f o r  l a b o r  a n d / o r  mater ia l s  
f u r n i s h e d  f o r  h i s  b e n e f i t .  To c o n c l u d e  
o t h e r w i s e  would be  a n a t h e m a  t o  t h e  p u r p o s e  of  
t h e  m e c h a n i c ' s  l i e n  law which  i s  t o  a f f o r d  t h e  
l a b o r e r  o r  m a t e r i a l m a n  a d e q u a t e  a s s u r a n c e  of  
b e i n g  fully compensa ted  f o r  his l abo r  o r  
s e r v i c e s .  The e n t i r e  s t a t u t e  is  e s s e n t i a l l y  
f o r  t h e  b e n e f i t  o f  a c l a i m a n t ,  n o t  a 
d e f e n d a n t ;  a n d  t h e  s e c t i o n  p r o v i d i n g  f o r  
a t t o r n e y s '  fees  is  p r i m a r i l y  c a l c u l a t e d  t o  
p r e c l u d e  a n y  d i m i n u t i o n  o f  t h e  c l a i m a n t ' s  f u l l  
c o m p e n s a t i o n  f o r  wh ich  he  i s  s u i n g  w h i l e ,  a t  
t h e  s a m e  t i m e ,  d i s c o u r a g i n g  s p e c i o u s  c l a i m s  O K  
d e f e n s e s  . I' 

I n  S h a r p e  v Ceco C o r p o r a t i o n ,  242 So.2d 464 ( F l a .  3rd DCA 

1 9 7 0 )  t h e  c o u r t  i n  d e t e r m i n i n g  w h e t h e r  a c l a i m a n t  who r e c o v e r e d  

a n  amount  less t h a n  claimed i n  i t s  l i e n ,  as a r e s u l t  o f  a c r e d i t  

awarded t o  d e f e n d a n t  Ear c o s t s  o f  c o r r e c t i n g  d e f e c t i v e  work was 

e n t i t l e d  t o  a t t o r n e y s  fees u n d e r  F l o r i d a  S t a t u t e  s e c t i o n  713 .29 ,  

= i t  w a s  held t h a t  t h e  p r e v a i l i n g  p a r t y  i s  the p a r t y  who has an 

a f f i r m a t i v e  judgmen t  e n t e r e d  i n  t h e i r  f a v o r  a t  the c o n c l u s i o n  o f  

t h e  e n t i r e  case, A l t h o u g h  t h e  R e s p o n d e n t ,  CODE, INC.,  is  not t h e  

p r e v a i l i n g  p a r t y  f o r  t h e  pu rposes  of  Florida S t a t u t e s  s e c t i o n  

713 .29 ,  b e c a u s e  t h e y  were n o t  s u c c e s s f u l  on  t h e  m e c h a n i c s  l i e n  

c o u n t ,  P e t i t i o n e r  c a n n o t  be h e l d  t h e  p r e v a i l i n g  p a r t y  b e c a u s e  a t  

t h e  c o n c l u s i o n  o f  t h e  e n t i r e  case t h e  Responden t  had a n  

a f f i r m a t i v e  judgmen t  e n t e r e d  i n  i t s  f a v o r .  

11 



In Emery v. International G l a s s  & Mfg., Inc., supra, the 

facts were similar to those in the present case. In that case, a 

contractor brought a multicount suit against t h e  property owner 

far foreclosure of a mechanics lien and for breach of contract to 

which the owner counterclaimed alleging a breach of warranty of 

workmanship. The trial c o u r t  denied t h e  contractors mechanics 

t lien b u t  after allowing a setoff under the  p r o p e r t y  owner's 

counterclaim entered a money judgment for the contractor Emery, 

at 4 9 7 .  The court held that it was not the intent of the 

9 mechanics lien statute to award attorneys fees under Florida 

statute section 713.29 to a property owner merely because they 

a r e  successful defending t h e  mechanics lien portion of the action 

when t h e  same property owner is ultimately found liable for 
* 

damages to the lienor for damages under some other alternative 

l e g a l  theory in t h e  same case, Emery, at 500. 

Thus it f o l l o w s  from the holdings in Sharpe and Emery, 

supra, that notwithstanding the fact that Petitioner successfully 

defended the impression of Respondent's mechanics lien claim, 

Petitioner cannot be held to be t h e  prevailing party under 

I F l o r i d a  Statute section 723.29 because at the conclusion of  the 

entire case Respondent was awarded an affirmative net judgment of 

$17,309.06 as damages on i t s  alternate l e g a l  claim of breach of  

c o n t r a c t  by Respondent. 

The Fourth District Court of Appeal followed t h e  net 

judgment theory advanced in Emery, supra, in First Atlantic B u i l -  



ding C o r p o r a t i o n  v Neubauer  C o n s t u c t i o n  Company, 352 So.2d 1 0 3  

( F l a .  4 t h  DCA 1 9 7 7 ) .  I n  t h a t  case t h e  c o u r t  d e n i e d  t h e  

c o n t r a c t o r s  m e c h a n i c s  l i e n  c la im b u t  awarded damages i n  f a v o r  of 

t h e  c o n t r a c t o r  r e s u l t i n g  f rom t h e  p r o p e r t y  a w n e r s  b r e a c h  o f  

c o n t r a c t .  The c o u r t  h e l d ,  c i t i n g  Emery, t h a t  t h e  c o n t r a c t o r  was 

t h e  p r e v a i l i n g  p a r t y  and  t h a t  t h e  p r o p e r t y  owner was n o t  e n t i t l e d  
t t o  a t t o r n e y s  fees under F l o r i d a  S t a t u t e  s e c t i o n  713 .29  m e r e l y  

b e c a u s e  the owner s u c c e s s f u l l y  d e f e n d e d  t h e  m e c h a n i c s  l i e n  

p o r t i o n  o f  t h e . c a s e .  T h e r e f o r e ,  based on t h e  l a w  i n  t h e  F o u r t h  

Dis t r ic t ,  a s  o r i g i n a l l y  e n u n c i a t e d  i n  F i r s t  A t l a n t i c  B u i l d i n g  Cor-  

p o r a t i o n ,  s u p r a ,  Petitioner h e r e i n  c a n n o t  be deemed t h e  

I 

~ p r e v a i l i n g  p a r t y  a n d  i s  n o t  e n t i t l e d  t o  a t t o r n e y ' s  f e e s  s i n c e  

t h e  c o u r t  found a b r e a c h  of  c o n t r a c t  on P e t i t i o n e r ' s  p a r t  and 

awarded a n  a f f i r m a t i v e  n e t  judgment  t o  Responden t  a t  t h e  

c o n c l u s i o n  of t h e  e n t i r e  case. 

The F o u r t h  Dis t r ic t  C o u r t  o f  Appeal h a s  c o n t i n u e d  t o  follow 

t h e  n e t  judgment  t h e o r y  i n  m u l t i c o u n t  law s u i t s  i n v o l v i n g  

m e c h a n i c s  l i e n  a c t i o n s  s u b s e q u e n t  t o  i t s  h o l d i n g  i n  

F i r s t  A t l a n t i c  B u i l d i n g  C o r p o r a t i o n ,  s u p r a ,  i n  the cases 

Magee v .  B i s h o p  S i g n s ,  I n c . ,  4 5 8  So.2d 1 1 7 4  ( F l a .  4 t h  DCA 1 9 8 4 )  

a n d  M & P C o n c r e t e  P r o d u c t s ,  I n c .  v .  Woods, s u p r a .  I n  Magee t h e  

a p p e l l a t e  body reversed a n  award of a t t o r n e y s  fees a n d  t h e  a p p e a l  

therefrom a s  n o t  b e i n g  r i p e ,  b u t  s p e c i f i c a l l y  i n d i c a t e d  i n  d i c t a  

t h a t  i n  a m u l t i c o u n t  s u i t  t h e  p a r t y  who is merely s u c c e s s f u l  i n  

' d e f e n d i n g  t h e  m e c h a n i c s  l i e n  p o r t i o n  of  t h e  case b u t  has  a n  

13 



a f f i r m a t i v e  award of  damages u l t i m a t e l y  e n t e r e d  a g a i n s t  them a t  

the c o n c l u s i o n  of t h e  e n t i r e  case is n o t  t h e  p r e v a i l i n g  p a r t y  

t h e r e b y  e n t i t l e d  t o  a n  award of a t t o r n e y s  f e e s  p u r s u a n t  t o  

s e c t i o n  7 1 3 . 2 9 .  

I n  M & P C o n c r e t e  P r o d u c t s ,  supra, t h e  a u t h o r i t y  which  t h e  

t r i a l  c o u r t  re l ied on  i n  d e n y i n g  Appe l l e ' s  r e q u e s t  f o r  a t t o r n e y s  

fees, and t h e  most r e c e n t  p r i o r  case r e v i e w e d  by t h e  appel la te  

c o u r t  i n v o l v i n g  the same i s s u e  i n v o l v e d  h e r e i n ,  t h e  c o u r t  h e l d  

t h a t  i n  a m u l t i c o u r t  s u i t  a p r o p e r t y  owner c a n n o t  be t h e  

p r e v a i l i n g  p a r t y  e n t i t l e d  t o  a t t o r n e y s  f e e s  i f  an a f f i r m a t i v e  

money judgmen t  i s  e n t e r e d  a g a i n s t  t h e  owner r e g a r d l e s s  of t h e  

fact t h a t  t h e  owner i s  s u c c e s s f u l  i n  d e f e n d i n g  t h e  m e c h a n i c s  l i e n  

p o r t i o n  of the s u i t .  I t  i s  c lear  t h a t  t h e  law i n  t h e  F o u r t h  

D i s t r i c t  s i n c e  a t  l ea s t  1 9 7 7  is t h a t  a p r o p e r t y  owner who h a s  a n  

a f f i r m a t i v e  judgmen t  e n t e r e d  a g a i n s t  them,  no ma t t e r  t h e  l e g a l  

b a s i s ,  who w i t h i n  t h e  same case was s u c c e s s f u l  i n  d e f e n d i n g  a 

m e c h a n i c s  l i e n  claim is  n o t  a p r e v a i l i n g  party e n t i t l e d  t o  

a t t o r n e y ' s  f e e s  u n d e r  F l o r i d a  S t a t u t e  S e c t i o n  7 1 3 . 2 9 .  

The  n e t  judgment  theory o r i g i n a l l y  set  f o r t h  i n  E m e r y  v. I n -  

t e r n a t i o n a l  Glass & Mfg., I n c . ,  s u p r a ,  and  f o l l o w e d  b y  t h e  F o u r t h  

District i n  F i r s t  A t l a n t i c  B u i l d i n g  C o r p o r a t i o n ,  supra, Maqee, 

s u p r a ,  a n d  M & P C o n c r e t e  P r o d u c t s ,  s u p r a ,  h a s  b e e n  f o l l o w e d ,  O K  

r e f e r r e d  t o ,  i n  s u p p o r t i n g  t h e  d e c i s i o n  o f  t h e  appellate c o u r t  i n  

the f o l l o w i n g  cases; G e n e r a l  Development  C o r p o r a t i o n  v .  J o h n  

H .  G o s s e t t  C o n s t r u c t i o n  C o . ,  I n c . ,  3 7 0  So.2d 380 ( F l a .  2nd DCA 
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1979), Schabert v. Montaltos 4 4 5  So.2d 1136 ( F l a .  2nd DCA 1 9 8 4 )  I 

AAA Sod, I n c .  v W e i t z e r  C o r p o r a t i o n ,  513 So.2d 750  (Fla. 4th DCA 

1987), P l a z a  Builders, I n c .  v R e g i s ,  502 So.2d 918 ( F l a . 2 n d  

DCA 1 9 8 7 ) ,  a n d  Ahimsa T e c h n i c ,  I n c .  v L i g h t h o u s e  S h o r e s  Town 

H o m e s  Development  Company, 543 So.2d 4 2 2  (Fla. 5 t h  DCA 1 9 8 9 ) .  I n  

a l l  of  t h e s e  cases, a s  i n  t h e  p r e s e n t  case, a c o n t r a c t o r  o r  

laborer b r o u g h t  a m u l t i c o u n t  suit a g a i n s t  a property Owner 

s e e k i n g  t o  f o r e c l o s e  a m e c h a n i c s  l i e n  o r  money damages on 

a l t e r n a t i v e  l e g a l  t h e o r i e s .  I n  e a c h  case t h e  m e c h a n i c s  lien 
x 

t c la im was d e n i e d  but t h e  c o n t r a c t o r / l a b o r e r  was awarded  a n  

a f f i r m a t i v e  money judgmen t  at t h e  c o n c l u s i o n  of t h e  e n t i r e  a c t i o n  

thereby p r o h i b i t i n g  t h e  p r o p e r t y  owner ,  who s u c c e s s f u l l y  defended 

t h e  m e c h a n i c s  l i e n  p o r t i o n  of t h e  case, from b e i n g  awarded 

' attorneys fees a s  t h e  p r e v a i l i n g  p a r t y  u n d e r  F l o r i d a  Statute 

s e c t i o n  7 1 3 . 2 9 .  

The net j udgmen t  theory h a s  b e e n  u s e d  t o  award  a p r o p e r t y  

owner a t t o r n e y s  f ees  as p r e v a i l i n g  p a r t y  u n d e r  F l o r i d a  S t a t u t e s  

s e c t i o n  713 .29  e v e n  when t h e  c o n t r a c t o r s  c l a i m  f o r  a m e c h a n i c s  

l i e n  was held v a l i d .  I n  Ferrell v.  Ashmore, 507 So.2d 6 9 1  

* (Fla.lst DCA 1987), t h e  court found  a c o n t r a c t o r  e n t i t l e d  t o  a 

m e c h a n i c s  l i e n  f o r  t h e  sum of  $10,819.45 and t h e  property owner 

e n t i t l e d  t o  money damages i n  t h e  amount o f  $ 3 1 , 1 2 8 . 9 2  based on  a 

b r e a c h  o f  c o n t r a c t  c l a im a g a i n s t  t h e  c o n t z a c t o r .  Since t h e  

p r o p e r t y  owner r e c o v e r e d  a n e t  judgment  of $20 ,309 .47  he was 

d e t e r m i n e d  t o  be t h e  p r e v a i l i n g  party e n t i t l e d  t o  a t t o r n e y s  f e e s  
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u n d e r  F l o r i d a  

that h e  u n s u c  

S t a t u t e  s e c t i o n  713.29 n Q t w i t h s t a n d i n g  

ssfully d e f e n d e d  the m e c h a n i c s  l i e n  por 

case.  P e t i t i o n e r  c i t e s  Fe r re l l  f o r  t h e  p r o p o s i t i o n  

t h e  f a c t  

i o n  of  t h e  

t h a t  the 

question of d e t e r m i n i n g  who t h e  p r e v a i l i n g  p a r t y  is p u r s u a n t  t o  

section 713.29  i s  f a c t - s p e c i f i c  a n d  must t a k e  into a c c o u n t  a l l  

p a r t i e s '  c la ims a g a i n s t  each o t h e r .  S a i d  a n o t h e r  way, t h e  

p r o p o s i t i o n  is  s i m p l y ,  t h e  p r e v a i l i n g  p a r t y  p u r s u a n t  t o  s e c t i o n  

L 7 1 3 . 2 9  i s  t h e  party who h a s  an  a f f i r m a t i v e  n e t  judgment  awarded 

i n  t h e i r  f a v o r  after a l l  c la ims  be tween  t h e  p a r t i e s  are r e s o l v e d  

a t  t h e  c o n c l u s i o n  of t h e  e n t i r e  case.  

P e t i t i o n e r ' s  r e l i a n c e  on  M e t r o - C e n t r e  Associates v.  Env i ron -  

m e n t a l  Engineers, I n c . ,  522  So.2d 967 ( F l a .  3rd DCA 1988), i s  

m i s p l a c e d  I n  t h a t  case a c o n t r a c t o r  was d e n i e d  its m e c h a n i c s  

l i e n  c l a i m  and  was awarded damages f o r  breach of  c o n t r a c t  by t h e  

p r o p e r t y  owner which were o f f s e t  a g a i n s t  a g r e a t e r  award of money 

damages i n  f a v o r  of  t h e  p r o p e r t y  owner for b r e a c h  of c o n t r a c t  by 

t h e  c o n t r a c t o r .  The court h e l d  t h a t  the  p r o p e r t y  owner was 

e n t i t l e d  t o  a t t o r n e y s  fees b e c a u s e  n o t  o n l y  d i d  i t  d e f e n d  t h e  

m e c h a n i c s  l i e n  p o r t i o n  o f  t h e  a c t i o n ,  b u t  was awarded damages i n  

a g r e a t e r  amount t h a n  t h e  c o n t r a c t o r  on t h e  c o n f l i c t i n g  breach of  

c o n t r a c t  claims. To compare  t h e  r e s u l t s  of Metro-  

C e n t r e  Associa tes  with t h e  facts before  the court, P e t i t i o n e r ,  

P R O S P E R I ,  c a n n o t  be  h e l d  t o  be t h e  p r e v a i l i n g  p a r t y ,  t h e r e f o r e  

e n t i t l e d  t o  a t t o r n e y s  fees p u r s u a n t  t o  s e c t i o n  713 .29 ,  s i n c e  h e  

d i d  n o t  r e c e i v e  a n  a f f i r m a t i v e  n e t  judgment  on  t h e  p a r t i e s '  
I 
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* 

c o n f l i c t i n g  b r e a c h  of  c o n t r a c t  c l a ims  r e g a r d l e s s  of t h e  f a c t  

A p p e l l e e  s u c c e s s f u l l y  d e f e n d e d  t h e  m e c h a n i c s  l i e n  p o r t i o n  of the 

case. 

The cases of S a n f i l i p p o  v .  Larry G r a c i n  T i l e  C o . ,  I n c . ,  390 

So.2d 4 1 3  (Fla. 4 t h  DCA 1980)  a n d  Snaidman v .  Harre11,432 So.2d 

809 (Fla.1st DCA 1983)  which  a r e  relied upon by Responden t  i n  

s e e k i n g  a n  award of  a t t o r n e y s  f e e s  a r e  f a c t u a l l y  d i s t i n g u i s h a b l e  

from t h e  p r e s e n t  case. Bo th  cases i n v o l v e d  a s u i t  by a 

c o n t r a c t o r  o n l y  s e e k i n g  t o  f o r e c l o s e  a m e c h a n i c s  l i e n  claim 

w i t h o u t  s e e k i n g  a d d i t i o n a l  damages based on a l t e r n a t i v e  l e g a l  

t h e o r i e s .  I n  b o t h  cases t h e  t r i a l  c o u r t  f o u n d  t h a t  n e i t h e r  p a r t y  

was liable t o  t h e  o t h e r ,  t h e r e b y  making t h e  owner: who 

s u c c e s s f u l l y  d e f e n d e d  t h e  case t h e  p r e v a i l i n g  p a r t y  e n t i t l e d  t o  

a t t o r n e y ' s  fees p u r s u a n t  t o  S e c t i o n  713.29. I n  t h e  p r e s e n t  case 

n o t  o n l y  d i d  R e s p o n d e n t ,  CODE, INC. ,  seek t o  foreclose a 

m e c h a n i c s  l i e n  b u t  i t  a l s o  s o u g h t  damages from P e t i t i o n e r  u n d e r  

a l t e r n a t i v e  l e g a l  t h e o r i e s  on  which  i t  was s u c c e s s f u l  i n  

o b t a i n i n g  a n  a f f i r m a t i v e  n e t  judgment  a g a i n s t  P e t i t i o n e r .  

T h e r e f o r e ,  S a n f i l i p p o  a n d  Snaidman are c l e a r l y  d i s t i n g u i s h a b l e  

a n d  t h e r e f o r e  n o n - a p p l i c a b l e  t o  t h e  p r e s e n t  case. 

P e t i t i o n e r  also r e l i e s  on F o r e s t  C o n s t r u c t i o n ,  I n c .  v .  Farr- 

e l l - C h e e k  Steel  Company, 484 So.2d 40 (Fla. 2nd DCA 1986)  t o  

illustrate t h a t  e v e n  where a c o n t r a c t o r  fails t o  e s t a b l i s h  a 

m e c h a n i c s  l i e n  b u t  is  awarded  a n e t  judgment  on an  a l t e r n a t e  

l e g a l  t h e o r y  t h e  p r o p e r t y  owner who s u c c e s s f u l l y  d e f e n d e d  t h e  
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m e c h a n i c s  l i e n  may be e n t i t l e d  t o  s t a t u t o r y  a t t o r n e y s  f e e s .  

F o r e s t  C o n s t r u c t i o n ,  I n c .  is  e a s i l y  d i s t i n g u i s h e d  from t h e  

p r e s e n t  case b e c a u s e  n o t  o n l y  d i d  t h e  p r o p e r t y  owner s u c c e s s f u l l y  

d e f e n d  t h e  m e c h a n i c s  l i e n  c l a i m ,  b u t  t h e  c l a i m  of l i e n  was h e l d  

t o  be f r a u d u l e n t  u n d e r  F l o r i d a  S t a t u t e  s e c t i o n  713 .31  w i t h  t h e  

award of  a t t o r n e y s  fees b e i n g  s p e c i f i c a l l y  g r a n t e d  u n d e r  S e c t i o n  

7 1 3 . 3 1 ( 2 ) ( c ) .  I n  t h e  p r e s e n t  case R e s p o n d e n t ' s  c la im of l i e n  w a s  

m e r e l y  d e n i e d ,  i t  w a s  n o t  d e t e r m i n e d  t o  be f r a u d u l e n t .  I n  f a c t ,  

t h e  trial court f o u n d  t h a t  Responden t  was e n t i t l e d  t o  $31 ,898 .01 ,  

t h e  exact amount o r i g i n a l l y  set o u t  i n  i t s  c l a i m  of l i e n ,  f rom 

the P e t i t i o n e r  u n d e r  R e s p o n d e n t ' s  breach of c o n t r a c t  c l a i m .  

F u r t h e r ,  t h e  t r i a l  c o u r t  i n  i t s  order d e n y i n g  a t t o r n e y s  f e e s  t o  

Responden t  s t a t e d  t h a t  a l t h o u g h  i n t e r i m  a f f i d a v i t s ,  which  were n o t  

t h e  b a s i s  of t h e  l i e n ,  p r o v i d e d  b y  Responden t  t o  Petitioner were 

f a l s e  t h e  f i n a l  a f f i d a v i t ,  r e q u i r e d  by s t a t u t e ,  which  was t h e  

b a s i s  of t h e  l i e n ,  was n o t  p e r j u r i o u s  o r  f r a d u l e n t  (R-159-16LdI. 

The a p p l i c a t i o n  of t h e  a f f i r m a t i v e  n e t  j udgmen t  t h e o r y  h a s  

also b e e n  a p p l i e d  t o  other s imi l a r  Florida S t a t u t e s  which  award 

a t t o r n e y s  fees t o  t h e  p r e v a i l i n g  p a r t y .  I n  H e i n d e l  v .  S o u t h s i d e  

C h r y s l e r - P l y m o u t h ,  I n c . ,  476  So.2d 2 6 6  (Fla.lst DCA 1985)  t h e  

c o u r t  i n  i n t e r p r e t i n g  F l o r i d a  S t a t u t e  S e c t i o n  501.2105,  d e a l i n g  

w i t h  d e c e p t i v e  trade  p r a c t i c e s ,  h e l d  t h a t  a l t h o u g h  t h e  p l a i n t i f f  

was u n s u c c e s s f u l  i n  i t s  claim u n d e r  C h a p t e r  501 ,  the d e f e n d a n t  

could n o t  be t h e  p r e v a i l i n g  p a r t y  b e c a u s e  p l a i n t i f f  had r e c e i v e d  

a n  a f f i r m a t i v e  n e t  j u d g m e n t ,  based on a l t e r n a t i v e  l e g a l  t h e o r i e s ,  
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at 

T . A  
I_ 

t h e  c o n c l u s i o n  of  t h e  e n t i r e  case. P e t i t i o n e r  c i tes  

S.  Heavy Equ ipmen t ,  I n c .  v .  D e l i n t ,  I n c  , 532 So.2d 23 

(Fla.4th DCA 1988)  a n d  U n i t e d  Plumbinq a n d  H e a t i n g ,  

I n c . ,  v .  Goldberger, 4 5 2  So.2d 5 9 1  ( F l a .  4 t h  DCA 1 9 8 4 ) .  

T h e  P e t i t i o n e r  i n  h i s  Mot ion  For R e h e a r i n g ,  [R-162-176] a n d  

o n  appea l ,  h a s  re l ied on  H o l d i n g  Electr ic ,  I n c ,  v. Roberts,  530 

So.2d 3 0 1  (Fla. 1988) t o  s u p p o r t  h i s  a r g u m e n t  t h a t  h e  i s  e n t i t l e d  

t o  a t t o r n e y s  fees a s  p r e v a i l i n g  p a r t y  b e c a u s e  Responden t  w a s  

f o u n d  t o  have, filed false interim a f f i d a v i t s .  H o l d i n g  o n l y  

d e a l t  w i t h  the n a r r o w  i s s u e  of whether f a i l u r e  t o  deliver t h e  

f i n a l  a f f i d a v i t  r e q u i r e d  by F l o r i d a  S t a t u t e s  s e c t i o n  

713 .06 (3 )  (d )  1 is  a f a t a l  j u r i s d i c t i o n a l  d e f e c t ,  The Florida 

Supreme C o u r t  h e l d  t h a t  t h e  f i l i n g  of a f i n a l  a f f i d a v i t  is merely 

a p r e r e q u i s i t e  t o  m a i n t a i n i n g  a m e c h a n i c s  lien f o r e c l o s u r e  a c t i o n  

a n d  i s  n o t  a j u r i s d i c t i o n a l  bar t o  t h e  f i l i n g  of a m e c h a n i c s  

l i e n  s u i t .  F u r t h e r ,  t h e  C o u r t  n o t e d  t h a t  f a i l u r e  b y  t h e  

c o n t r a c t o r  t o  g i v e  t h e  r e q u i r e d  f i n a l  a f f i d a v i t  p r i o r  t o  

i n s t i t u t i n g  t h e  l i e n  foreclosure suit s h o u l d  a l l o w  t h e  proper ty  

owner a n  award of a t t o r n e y s  fees f o r  only t h a t  portion of t h e  

a c t i o n  a t t r i b u t a b l e  t o  the f a i l u r e  t o  comply with F l o r i d a  S t a t u t e  

s e c t i o n  7 1 3 . 0 6 ( 3 )  (d) 1. I t  s h o u l d  be made c l ea r  t h a t  the F l o r i d a  

Supreme C o u r t  m e r e l y  n o t e d  t h a t  t h i s  result should o c c u r ,  and d i d  

n o t  specifically f i n d  t h a t  any  such a t t o r n e y s  fees awarded a re  t o  

be awarded p u r s u a n t  t o  any  spec i f i c  p r o v i s i o n  of  F l o r i d a  S t a t u t e s  

Chapter 7 1 3  or  u n d e r  s e c t i o n  713.06 s i n c e  i t  does n o t  

s p e c i f i c a l l y  p r o v i d e  f o r  t h e  award of a t t o r n e y s  f e e s .  
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The h o l d i n g  i n  Ho ld ing  E lec t r ic ,  I n c .  i s  n a r r o w  a n d  has  no 

a p p l i c a t i  n t o  t h e  i n s t a n t  case,  because a s  is  conceded  by 

P e t i t i o n e r ,  and  a s  was found  b y  t h e  t r i a l  c o u r t ,  Responden t  f u l l y  

c o m p l i e d  w i t h  F l o r i d a  S t a t u t e  s e c t i o n  713.06 (3) ( d )  1 by p r o v i d i n g  

a n o n - p e r j u r i o u s  and  t r u t h f u l  f i n a l  a f f i d a v i t  t o  P e t i t i o n e r  p r i o r  

t o  i n s t i t u t i n g  s u i t .  P e t i t i o n e r  a t t e m p t s  t o  extrapolate from t h e  

law d e v e l o p e d  i n  H o l d i n g  E lec t r i c ,  I n c . ,  t h a t  b e c a u s e  i t  w a s  

found  Responden t  f i l e d  f a l s e  i n t e r i m  a f f i d a v i t s ,  wh ich  were n o t  

t h e  b a s i s  o f  t h e  l i e n ,  t h e  f i n a l  a f f i d a v i t  f i l e d  by R e s p o n d e n t ,  

which  w a s  f o u n d  n o t  t o  be p e r j u r i o u s  or f r a u d u l e n t ,  s h o u l d  be 

d i s r e g a r d e d  a n d  d e t e r m i n e d  n o t  t o  h a v e  b e e n  f i l e d  u n d e r  s e c t i o n  

7 1 3 . 0 6 ( 3 )  ( d )  1. T h i s  i s  a n  u n r e a s o n a b l e  i n t e r p r e t a t i o n  and  

e x t r a p o l a t i o n  wh ich  is  n o t  s u p p o r t e d  by Hold ing  or a n y  o t h e r  case 

l a w  and s h o u l d  t h e r e f o r e  n o t  e n t i t l e  P e t i t i o n e r  t o  a n  award o f  

a t t o r n e y s  fees u n d e r  Ho ld ing  E lec t r ic  I n c .  

P e t i t i o n e r  also a t t e m p t s  t o  r e a d  Hold ing  Electr ic ,  I n c .  , 
s u p r a ,  i n  c o n j u n c t i o n  w i t h  F l o r i d a  S t a t u t e  s e c t i o n  713.06 t o  

argue t h a t  h e  is  e n t i t l e d  t o  a n  award  of a t t o r n e y s  f e e s .  T h e r e  

a re  t w o  d e f i c i e n c i e s  i n  P e t i t i o n e r ' s  a r g u m e n t .  F i r s t ,  the F l o r i d a  

Supreme C o u r t  m e r e l y  n o t e d  t h a t  a t t o r n e y s  fees may b e  awarded  i n  

t h e  l i m i t e d  s i t u a t i o n  where a c o n t r a c t o r  f a i l s  t o  comply w i t h  t h e  

r e q u i r e m e n t s  o f  s e c t i o n  713.06 (3) (a) 1. Second ,  F l o r i d a  S t a t u t e  

s e c t i o n  713.06 d o e s  n o t  p r o v i d e  f o r  t h e  award of  a t t o r n e y s  fees  

i n  a n y  s i t u a t i o n  or c i r c u m s t a n c e s .  I t  i s  c lear  from t h e  f i n d i n g s  

of t h e  t r i a l  c o u r t  t h a t  n o t  o n l y  Responden t  comply w i t h  s e c t i o n  

7 1 3 . 0 6 ( 3 )  ( d )  1, b u t  t h a t  t h a t  t h e  required affidavit under t h a t  
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s e c t i o n  was n e i t h e r  p r e r j u r i o u s  o r  f r a u d u l e n t .  S i n c e  

c o m p l i e d  w i t h  s e c t i o n  7 1 3 . 0 6 ( 3 )  ( d ) l  a n d  t h e r e  i s  no pr 

Responden t  

v i s i o n  f o r  

a t t o r n e y s  f e e s  i n  s e c t i o n  7 1 3 . 0 6  t h e  d e n i a l  of a t t o r n e y s  fees t o  

P e t i t i o n e r  is  proper. 

P e t i t i o n e r  also c i t e s  Hold ing  Electr ic ,  I n c . ,  s u p r a ,  t o  

i l l u s t r a t e  t h a t  t h e  p u r p o s e  of  Florida S t a t u t e  s e c t i o n  

7 1 3 . 0 6 ( 3 ) ( d ) l  is t o  p r o t e c t  t h e  p r o p e r t y  owner a g a i n s t  the r i s k  

of  hav ing  t o  pay f o r  t h e  same s e r v i c e s  twice,  and t o  p r o v i d e  t h e  
1 

owner an o p p o r t u n i t y  t o  make proper payment  p r i o r  t o  s u i t  b e i n g  

f i l e d .  In t h e  p r e s e n t  case R e s p o n d e n t  f u l l y  complied w i t h  s e c t i o n  

7 1 3 . 0 6 ( 3 )  ( d ) l  by f i l i n g  a f i n a l  a f f i d a v i t  which  t h e  c o u r t  f o u n d  

was n e i t h e r  p e r j u r i o u s  o r  f r a u d u l e n t .  Once t h e  f i n a l  a f f i d a v i t  

was f i l e d  t h e  purpose of t h e  S t a t u t e  w a s  m e t .  S p e c i f i c a l l y ,  o n c e  

the f i n a l  a f f i d a v i t  a n d  c l a i m  of l i e n  were p r o v i d e d  t o  

P e t i t i o n e r ,  h e  had a n  o p p o r t u n i t y  t o  v e r i f y  t h e  a c c u r a c y  and  

t r u t h f u l n e s s  of t h e  a f f i d a v i t  p r i o r  t o  p a y i n g  R e s p o n d e n t .  Upon 

b e i n g  g i v e n  t h i s  o p p o r t u n i t y  P e t i t i o n e r  op ted  t o  w i t h h o l d  payment  

t h e r e b y  r e s u l t i n g  i n  l i t i g a t i o n .  I f  P e t i t i o n e r  so c h o s e  h e  c o u l d  

h a v e  p a i d  t h e  amount  claimed and b r o u g h t  a n  o r i g i n a l  a c t i o n  f o r  

b r e a c h  o f  c o n t r a c t  a g a i n s t  Responden t .  

* 

P e t i t i o n e r  c i t e s  T . A . S .  Heavy Equipmen t ,  I n c .  v .  D e l i n t ,  

I n c . ,  532 So.2d 2 3  ( F l a . 4 t h  DCA 1988)  and  U n i t e d  P lumbing  and  

H e a t i n g ,  I n c . ,  v .  Goldberger, 452 So.2d 5 9 1  (Fla. 4 t h  DCA 1 9 8 4 )  

f o r  t h e  p r o p o s i t i o n  that..."in m u l t i - c o u n t  c o m p l a i n t s  a s s e r t i n g  

lien c l a i m s  a s  well a s  c o u n t e r c l a i m s  by t h e  owner f o r  breach of 

2 1  



c o n t r a c t  o r  q u a s i - c o n t r a c t  c l a i m s ,  the owner who p r e v a i l s  i n  the 

l i e n  f o r e c l o s u r e  i s  e n t i t l e d  t o  fees  e v e n  i f  h e  d o e s  n o t  p r e v a i l  

on  h i s  c o u n t e r c l a i m . "  

I n  T.A.S., supra, D e l i n t ,  I n c .  prevailed on both T.A.S.'s 

c o m p l a i n t  t o  f o r e c l o s e  i t s  l i e n  and on i t s  c o u n t e r c l a i m .  I n  

U n i t e d  P lumbing ,  s u p r a ,  G o l d e n b e r g e r  s u c c e s s f u l l y  d e f e n d e d  

U n i t e d ' s  c l a ims  a g a i n s t  him such t h a t  no  money judgmen t  was 

o b t a i n e d  a g a i n s t  h i m  u n l i k e  t h e  case sub j u d i c e .  

P e t i t i o n e v  seeks e q u i t y  by c i t i n g  S . C . M . -  

Associates ,  I n c . ,  v. Rhodes, 395 So.2d 6 3 2 ,  6 3 4  ( F l a .  4 t h  DCA 

1 9 8 1 ) .  I n  S.C.M. the court concluded t h e  owner, Rhodes, w a s  the 

p r e v a i l i n g  p a r t y  b e c a u s e  h i s  offer t o  pay S . C . M .  $8,119.50 a t  

c l o s i n g  w i t h  no strings a t t ached  d e c l i n e d  by S.C.M. was g r e a t e r  

t han  t h e  $ 3 , 2 8 0 . 4 0  o b t a i n e d  a s  a r e s u l t  o f  suit. A t  f o o t n o t e  

2 ,  t h e  c o u r t  made f u r t h e r  a r g u m e n t  i n  e q u i t y  i n  f a v o r  of  Rhodes: 

"2.  W h i l e  w e  need  n o t  rest o u r  d e c i s i o n  on 
this p o i n t ,  a good a r g u m e n t  c a n  be made t h a t  
when the l e g i s l a t u r e  amended section 713.29 
i n  1977 (Ch.  77-353, s e c t i o n  11, L a w s  of 
F l a . )  t o  re fer  t o  t h e  taxing of attorney's 
fees "as a l l o w e d  i n  e q u i t a b l e  a c t i o n s , "  i t  
i n t e n d e d  f o r  t h e  c o u r t s  t o  have  more 
d i s c r e t i o n  in d e c i d i n g  who is t h e  p r e v a i l i n g  
p a r t y .  I n  t h i s  case,  e v e n  if Rhodes had n o t  
made h i s  u n c o n d i t i o n a l  o f f e r  a t  closing, h e  
might r e a s o n a b l e  c o n t e n d  t h a t  he was t h e  
" e q u i t a b l y "  r e v a i l i n g  p a r t y  b e c a u s e  h e  
p r e v a i l e d  - 1_ wi thPrespec t  -- t o  more  - t h a n  three- 
f o u r t h s  of  t h e  money i n  i s s u e . "  - -_II 

Having p r e v a i l e d  w i t h  respect t o  more t h a n  t h r e e - f o u r t n s  of 

t h e  money i n  i s s u e  Rhodes m i g h t  r e a s o n a b l y  c o n t e n d  I 1 e q u i t a b l y t t  h e  

w a s  t h e  p r e v a i l i n g  p a r t y .  Xn t h e  case at bar  Prosperi  n o t  only 
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failed w i t h  respect t o  t h r e e - f o u r t h s  of t h e  money i n  i s s u e  b u t  

f a i l e d  t o  e v e n  s u c c e s s f u l l y  d e f e n d  h a l f .  

F u r t h e r ,  i t  s h o u l d  be n o t e d ,  i n  r e v i e w i n g  t h i s  l l e q u i t a b l e "  

c o n t e n t i o n ,  t h e  c o u r t  a p p l i e d  t h e  p r i n c i p l e s  of t h e  n e t  judgment  

r u l e  i n  wh ich  a p a r t y  o b t a i n e d  t h e  greater  f l o w  o f  money in i s s u e .  

A d d i t i o n a l l y ,  cases which a r e  f a c t u a l l y  s imi l a r  t o  t h e  

p r e s e n t  case s u c h  a s  E m e r y ,  F i r s t  A t l a n t i c  B u i l d i n g  C o r p o r a t i o n ,  

and M. P. C o n c x e t e  Products, I n c . ,  s u p r a ,  have described a net 

judgment  theory r e l a t i n g  t o  t h e  award of  a t t o r n e y s  f e e s  p u r s u a n t  

t o  F l o r i d a  S t a t u t e s  S e c t i o n  7 1 3 . 2 9  i n  m u l t i c o u n t  l a w s u i t s  which  

i n v o l v e  at least o n e  c o u n t  t o  f o r e c l o s e  a m e c h a n i c s  l i e n ,  A two- 

s t e p  test seems t o  have been d e v e l o p e d  by t h e  c o u r t s ,  A l though  

not e x p l i c i t l y  s t a t e d  i n  any  case t h e  t e s t  asks; 1) was t h e  

c o n t r a c t o r  s u c c e s s f u l  on  its m e c h a n i c s  l i e n  p o r t i o n  of t h e  s u i t  

O K  was t h e  property owner s u c c e s s f u l  i n  its d e f e n s e  of t h e  

m e c h a n i c s  l i e n  p o r t i o n  o f  t h e  s u i t ,  a n d  2 )  d i d  t h e  s u c c e s s f u l  

$ a r t y  i n  t h e  m e c h a n i c s  l i e n  p o r t i o n  of t h e  case a l s o  r e c e i v e  a n  

a f f i r m a t i v e  n e t  j udgmen t  a t  t h e  c o n c l u s i o n  o f  t h e  e n t i r e  case. 

Based o n  t h i s  u n w r i t t e n  test a p r o p e r t y  owner may only be 

e n t i t l e d  t o  a t t o r n e y s  fees a s  p r e v a i l i n g  party u n d e r  S e c t i o n  

7 1 3 . 2 9  when he h a s  s u c c e s s f u l l y  deEended the m e c h a n i c s  l i e n  

p o r t i o n  of  t h e  case - a n d  has  had a n  a f f i r m a t i v e  n e t  j udgmen t  

awarded i n  h i s  f a v o r  a t  t h e  c o n c l u s i o n  of t h e  e n t i r e  case. 

Apply ing  t h e  u n w r i t t e n  t w o - s t e p  t e s t  t h e  P e t i t i o n e r ,  

P R O S P E R I ,  c a n n o t  be awarded a t t o r n e y s  f e e s  a5 prevailing p a r t y  

u n d e r  S e c t i o n  713 .29  r e g a r d l e s s  of t h e  f a c t  t h a t  h e  s u c c e s s f u l l y  
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d e f e n d e d  t h e  i m p r e s s i o n  of  a mechanics  l i e n  b e c a u s e  t h e  t r i a l  

court found R e s p o n d e n t ,  CODE, INC.  w a s  e n t i t l e d  t o  $31 ,898 .01 ,  

t h e  e x a c t  amount  s e t  forth i n  i t s  claim o f  l i e n ,  on R e s p o n d e n t ' s  

breach o f  c o n t r a c t ,  w i t h  a f i n a l  a f f i r m a t i v e  net j udgmen t  awarded 

t o  Responden t  i n  t h e  sum of $17 ,309 .06 .  Under these factual 

c i r c u m s t a n c e s  and the u n w r i t t e n  two-step test, most r e c e n t l y  u s e d  

by t h e  F o u r t h  District C o u r t  i n  M & P C o n c r e t e  P r o d u c t s ,  I n c . ,  

s u p r a ,  t h e  d e n i a l  of a t t o r n e y s  fees  t o  t h e  P e t i t i o n e r  is proper .  

Decades o f  p r e c e d e n t  i n t e r p r e t i n g  t h e  l e g i s l a t i v e  i n t e n t  of 

F l o r i d a  S t a t u t e  713.29 p l a i n l y  s t a t e  that attorney's fees s h o u l d  

not be  awarded t o  a D e f e n d a n t  m e r e l y  b e c a u s e  he  s u c c e s s f u l l y  

d e f e n d s  t h e  i m p r e s s i o n  of a l i e n  b u t  n e v e r t h e l e s s  is f o u n d  l i a b l e  

for c o n t r a c t  money damages f o r  the l abo r  and/or mate r i a l s  

f u r n i s h e d  f o r  h i s  b e n e f i t  a r i s i n g  o u t  o f  t h e  same t r a n s a c t i o n .  

The  c e r t i f i e d  q u e s t i o n  p o s e d  by the A p p e l l a t e  C o u r t  s h o u l d  be 

answered  i n  t h e  n e g a t i v e .  
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ISSUE 11 
_. 

DOES THE TEST O F  M O R T T Z  V.  HOYT F O R  
D E T E R M I N I N G  WHO I S  THE PREVAILING PARTY F O R  
THE PURPOSES O F  A W A R D I N G  A T T O R N E Y ' S  FEES 
APPLY TO FEES AWARDED U N D E R  SECTION 7 1 3 . 2 9 ,  
F L O R I D A  STATUTES. 

I n  t h e  i n s t a n t  case t h e  F o u r t h  D i s t r i c t  C o u r t  of  Appeal 

r e n d e r e d  a d e c i s i o n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  

P e t i t i o n e r ' s  a t t o r n e y ' s  f e e s .  I n  its d e c i s i o n ,  t h e  A p p e l l a t e  

1 C o u r t  s t a t e d  its r a t i o n a l e :  

" W e  a f f i r m  t h e  o r d e r  of t h e  t r i a l  c o u r t  
d e n y i n g  a t t o r n e y ' s  fees t o  a n  owner who 
s u c c e s s f u l l y  d e f e n d e d  a m e c h a n i c s  l i e n  c l a i m  
but a g a i n s t  whom a judgment  on a re la ted  
breach of  c o n t I a c t  a c t i o n  was r e n d e r e d .  
M & P C o n c r e t e  P r o d u c t s ,  I n c .  v .  Woods, 5 9 0  

So.2d 2 9 4  ( F l a .  
AAA Sod,  Inc. v .  W e i t z e r  Corp. ,  513 So.2d 75(6 
( F l a .  4 t h  DCA 1 9 8 7 ) ;  G e n e r a l  Dev. Corp. v .  
John  H .  G o s s e t t  C o n s t r u c t .  C o . ,  3 7 0  So.2d 
380 (Fla. 2d D C A ) ,  C e r t .  d e n i e d ,  379 So.2d 
2 0 5  (Fla. 1979). 

Also  i n  i t s  d e c i s i o n  t h e  A p p e l l a t e  C o u r t  acknowledged  t h e  

z e c e n t  o p i n i o n  of t h i s  c o u r t  i n  Mor i t z  v .  Hoyt E n t e r p r i s e s ,  I n c . ,  

6 0 4  So.2d 807 (Fla. 1 9 9 2 )  h o l d i n g  that t h e  tes t  f o r  d e t e r m i n i n g  

who is  t h e  p r e v a i l i n g  p a r t y  f o r  purposes of  a w a r d i n g  a t t o r n e y ' s  

f e e s  i n  a c o n t r a c t  a c t i o n  is  ' ' t o  a l l o w  t h e  t r i a l  judge t o  

d e t e r m i n e  f rom t h e  r e c o r d  which  p a r t y  h a s  i n  fact p r e v a i l e d  on 

t h e  s i g n i f i c a n t  i s s u e s  t r i e d  b e f o r e  t h e  c o u r t " .  

F u r t h e r ,  i n  i t s  d e c i s i o n  t h e  A p p e l l a t e  C o u r t  also n o t e d  the 

s i g n i f i c a n t  a u t h o r i t y  f o r  t h e  t e s t  i t  a p p l i e d  for d e t e r m i n i n g  who 

is t h e  p r e v a i l i n g  p a r t y  f o r  p u r p o s e s  of award ing  a t t o r n e y ' s  fees 

p u r s u a n t  t o  Florida S t a t u t e s  S e c t i o n  7 1 3 . 2 9 .  The A p p e l l a t e  C o u r t  
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Stated: 

"However, given the heretofore uniform 
approach of most courts on this issue, we are 
l o a t h  to upset this precedent without guidance 
from our higher authority." 

Indeed, the affirmative net judgment t e s t  h a s  been the 

overwhelming approach applied by t h e  courts in determining who is 

the prevailing party for purposes of awarding attorneys' fees 

pursuant to Florida Statutes Section 713.29. 
I 

AAA Sod, Inc. v. Weitzer Corporation, 513 So.2d 750 ( F l a .  4th DCA 
1987); Ahisma Technic, I n c .  v. Lighthouse Shores Town Homes Deve- 
lopment Company, 5 4 3  So.2d 4 2 2  ( F l a .  5th DCA 1989); 
C.U. Associates, Inc. v. R.B. Grove ,  Inc., 4 7 2  So.2d 1 1 7 7  (Fla. 
1 9 8 5 ) ;  Emery v .  International G l a s s  & Mfq., Inc., 249 So.2d 496 
(Fla.2nd DCA 1971); Ferrell v. Ashmore, 507  So.2d 691 (Fla. 1st 

DCA (1978); First Atlantic Building Corporation v .  Neubauer Con- 
struction Company, 352 So.2d 103 ( F l a .  4th DCA 1977); 
Fixed Enterpr 
F o r e s t  Construction, Inc. v. Farrell Cheek Steel Company, 
So.2d 40 (Fla. 2nd DCA 1 9 8 6 ) ;  General Development Corporati 
John H. Gossctt Construction Co., Inc., 3 7 0  So.2d 380 ( F l a  
DCA 1 9 7 9 ) ;  Holding E l e c  
(Fla. 1988); M & P Concrete Products, Inc. v. Woods, 590 
429 ( F l a .  4th DCA 19911, apDeal dismissed 589  So.2d 2 9 4  

ikes:. Inc. v. Theis, 5 2 4  'So.2d 1015 (Fla.1988); 
484 

on v. . 2nd 
:tric, Inc. v. Rober t s ,  5 3 0  So.2d 301 

S o .  2d 
( F l a .  . .  c -  

- - ~  -~ 

1991); Magee v .  Bishop S i g n s ,  Inc., 458 So.2d 1174 (Fla. 4th DCA 
1984); Metro-Centre associates v. Environmental Engineers, - Inc., 
5 2 2  So.2d 967 (Fla. 3d DCA 1 9 8 8 1 :  Pla 
5 0 2  So. 2d 9 1 8  ( 

- -  , , . --za Builders, Inc, v. Regis, 
Fla. 2nd DCA 1986) ; 

Sanfilippo v .  Lar ry  Gracin T i l e  Co., Inc., 390 So.2d 413 (Fla. 
4th DCA 1980);Schaubert v. Montaltos, 445 So.2d 1136 (Fla. 2nd 
DCA 1984): SharDe v. Ceco Corporation, 242 So.2d 464 ( F l a .  3rd 
%A 19 
(Fla.4 

DCA ( 
So. 2d 

7 0  
th 
19 

, .  
) ;  S.C.Mc. Associates, inc. v. Rhodes, 395 So.2d 632, 
DCA 1981); Snaidman v. Harrell, 432 So.2d 8 0 9  ( F l a .  

8 3 ) ,  T . A . S .  Heavy * Equipment, Tnc. v. DeLint, Inc., 
23 (Fla. 4th DCA 19 

634 
1st 
532 

8 8 ) ;  
United Plumbing and Heating, Inc. v. Goldberger, 452 So.2d 5 9 1  
( F l a .  4th DCA 1984). See also Heindel v. Southside C h r y s l e r -  
Plymouth, Inc., 4 7 6  So.2d 266 (Fla-1st DCA 1985). 
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In fact, this court has acknowledged the affirmataive net 

judgment test for determining who is the prevailing party for 

purposes of awarding attorney's fees pursuant to Florida Statutes 

Section 713.29 C. U. Associates, Inc. v. R.B. Grove, Inc., 472 

So.2d 1177 (Fla.1985). Fixel Enterprises, Inc, v. Theis, 524 

So.2d 1615 (Fla. 1988). 

In C. U, Associates, Inc., supra, this court acknowledged 

t h a t  t h e  party recovering the affirmative judgment pursuant to 

F l o r i d a  Statutes Section 713.29 must recover an amount exceeding 

that which was earlier offered in settlement of the claim. It 

s h o u l d  a l s o  be noted t h a t  this c o u r t  expressly approved 

S . C . M .  Associates, supra, f a r  this same proposition. 

In Fixel Enterprises, Inc., supra, this court reaffirmed the 

affirmative judgment test of C.U. Associates, Inc.: 

"In C.U.  Associates, this c o u r t  held that in 
order  to be a "prevailing par ty"  entitled to 
the attorney's fees  under Section 713.29, 
Florida Statutes (1981), a litigant, in an 
action to enforce a mechanics' lien, "must 
have recovered on an amount exceeding that 
which was earlier o f f e r e d  in settlement of a 
claim. 4 7 2  So.2d at 1179." 

Further, in Fixel Enterprises, Inc., supra, this c o u r t  

acknowledged that the test For determining who is the prevailing 

party for purposes of awarding attorney's fees pursuant to 

contract may be very  different from the t e s t  for determining who 
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is the prevailing party under Florida Statutes Section 713.29. 

In Fixel Enterprises,Inc. t h i s  court addressed t h e  following 

certified question: 

IS THE DEFINITION IMPOSED UPON THE 
TERM "PREVAILING PARTY" AS U S E D  IN SECTION 
713.29, FLORIDA STATUTES , IN 
C.U. ASSOCIATES v. R.B. GROVE,  INC. 472.So.2d 
1177 (Fla. 1985), TO BE EXTENDED BEYOND THE 
CONTEXT OF THAT STATUTE. 

This c o u r t  answered the question in t h e  negative and 

concluded that the definition of prevailing party adopted in 

C.U. Associates, Inc., supra, for F l o r i d a  Statute Section 713.29 

is not applicable to the definition of prevailing party as used 

in a contract. 

In doing s o ,  this court looked to the underlying policy 

considerations of Section 713.29 to "encourage settlement of 

disputes before resorting to litigation" and concluded t h a t  "None 
# 

of these policy considerations are implicated in the instant 

case". 

The policy considerations for t h e  determination o f  who is 

the prevailing party for the purposes of awarding attozney's fees  

under Florida Statutes Section 713.29 are further stated in 

Emery, supra, at page 50u: 

, 

In this frame of reference it w a s  obviously 
n o t  the intent of the legislature to award 
attorneys' fees to a defendant in a mechanics' 
lien f o r e c l o s u r e  merely because he 
successfully defends against the impression of 
a lien yet is nevertheless found liable in 



damages, in the same case, for labor and/or 
materials furnished f o r  hisi benefit. To 
conclude otherwise would be anathema to t h e  
purpose of the mechanics' law which is to 
afford the laborer or materialman adequate 
assurance of being fully compensated for h i s  
l a b o r  OK services. The entire s t a t u t e  is 
esseentially for the benefit of a claimant, 
not a defendant; and the section providing 
f o r  attorneys' fees is primarily calculated to 
preclude any diminution of the claimant's 
full compensation for which he is suing 
while, at the same time, discouraging 
specious claims or defenses. 

The policy considerations of Moritz v. Hoyt, supra, were 

v e r y  difEerent. The authority cited for determing who was the 

prevailing party in that contract action was Hensley v. E c k h a r t ,  

461 U.S.424 (1983) and Nadeau v. Helgemore, 581 F. 2nd 271, 278-  

279 (1st Circuit 1978), both of which dealt with the award of 

attorney's fees pursuant to the  Civil R i g h t s  Attorney's Fees 

Awards Act of 1976, 4 2  U.S.C., Section 1988. 

The First Circuit noted in Nadeau at 2 8 0  that the purpose of 

granting attorney's fees  in civil rights actions is "to encourage 

injured individuals to seek judicial relief". 

The purpose of the Civil Rights Attorney's Fees Awards Act, 

amending 42 USCS Section 1 9 8 8 ,  is to assure that private 

enforcement remains v i a b l e  to citizens who have little or no 

money with which to hire an attorney, Pennsylvania v. O'Neill, 

(1977, ED Pa) 431 F Supp 7 0 0 ,  1 6  BNA F E P  Cas 787, 14 CCH EPD 

paragraph 7699, a f f d  without op (CA 3 P a )  573 F2d 1301, 23 BNA 

F E P  Cas 485, 24 CCH EPD paragraph 31212, and to attract competent 

counsel to insure full enforcement of f edera l  c i v i l  rights, 
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Sinerrill v. J.P. Stevens h Co. (1977, WD NC) 441 F Supp 846, 21 

BNA FEP Cas 1624, 15 CCM EPD paragraph 8004, affd without op ( C A 4  

NC) 594 F2d 858, 22 BNA P E P  Cas 840, 

The policy considerations of Nadeau and Hensley as cited as 

authority for Moritz or other precedent related to 42 U.S.C.  1988 

of providing access to the courts for indigents has no 

application to the policy considerations of Emery, 

C . U .  Associates, Inc. o r  Fixel Enterprises, Inc., such a5 

encouraging settlement of disputes before  resorting to litigation 

and providing a contractor with full compensation pursuant to 

F l o r i d a  Statute Section 713.29. 

The affirmative judgment test originally proferred in 1971 

in Emery and uniformly followed by most courts including this 

court in the recent cases of C.U. Associates, Inc. and 

Fixeal  Enterprises, Inc. is plainly the overwhelming authority for 

determining who is the prevailing party f o r  purposes of awarding 

attorney's f ees  pursuant to Florida Statutes Section 713.29. The 

policy considerations implicated in the Moritz rationale of  

Hensley, Nadeau or other authority addressing prevailing party 

attorney's fees under 42 U.S.C. 1988 are not those implicated 

under the mechanics' lien statute. The definition imposed upon 

the term "prevailing party" as used in Section 713.29, Florida 

Statutes, in C.U. Associates, Inc. v. R . B .  Grove, rnc., 472 So.2d 

1177 ( F l a  1985) and as stated in Fixel Enterprises, Inc. is not 

necessarily the definition of "prevailing party" under contract 

30 



t 

I 

actions due to the different policy considerations. 

The Petitioner argues that "In the instant case, there can 

be no argument that Prosperi in fact pEevailed on the significant 

issues tried before the court". Assuming arguendo, that t h e  

heretofore uniform approach of most courts on this i s s u e ,  from 

Emory through Fixel Enterprises, Inc., was abandonded and the 

test of Moritz was applied, there can be substantial argument 

t h a t  CODE, INC., the Respondent, in fact prevailed on t h e  

significant i s s u e s  before the court. 

The trial court f o u n d  that the Respondent prevailed on its 

claim for breach of  contract and was entitled to $31,898.01, the 

entire amount claimed, and awarded to the Petitioner on its 

counterclaim a partial setoff of  Petitioner's entitlement for 

construction defects, $1,100.00 of attorney's fees as special 

damages and two months' rent in the amount of $14,588.95 f o r  a 

net judgment in favor of Respondent of $17,309.66. The trial 

court specifically found in favor of the Respondent on 

Petitioner's counterclaim for defects in electrical wiring 

143-1371; 

"The Court notes that there was an architect, 
a mechanical and an electrical engineer 
involved in this action and that the engineers 
and architect were reporting directly to t h e  
owner and were not under t h e  control of  t h e  
Plaintiff/Counterdefendant. Therefore, defects 
in electrical wiring were not proven by the 
greater weight of the evidence to have been 
attributable to the contract between the 
Plaintiff and the Defendant and the costs of 
their repair will n o t  be awarded to the 
D e f  endant/Counterplaintif f ,'I 

the 

[ R- 
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The c o u r t  d e n i e d  t h e  R e s p o n d e n t ' s  c l a i m  f o r  f o r e c l o s u r e  of a 

mechanics' l i e n  due t o  t h e  R e s p o n d e n t ' s  f i l i n g  o f  f a l s e  i n t e r i m  

payment  a f f i d a v i t s .  However, t h e  court also f o u n d  i n  t h e  same 

order  t h a t  these f a l s e  i n t e r i m  a f f i d a v i t s  were not u s e d  as t h e  

, basis o f  R e s p o n d e n t ' s  l i e n  a n d  t h a t  t h e  f i n a l  a f f i d a v i t ,  cequired 

by F l o r i d a  S t a t u t e  f o r  t h e  e n f o r c e m e n t  of a claim of l i e n ,  and 

t h e  c l a i m  of l i e n  were n e i t h e r  f r a u d u l e n t  n o r  p e r j u r i o u s  t he reby  

f i n d i n g  against t h e  P e t i t i o n e r  o n  his f r a u d u l e n t  lien t h e o r i e s  i n  

t h e  d e f e n s e  o f . t h e  m e c h a n i c s '  l i e n  o r  h i s  c o u n t e r c l a i m  [ R - 1 5 9 -  

1601.  
* 

The c o u r t  d e n i e d  t h e  R e s p o n d e n t ' s  c o u n t  f o r  quantum m e r u i t ,  

n o t  b e c a u s e  t h e  Responden t  failed t o  p r o v e  the merits of i t s  

claim b u t  b e c a u s e  P e t i t i o n e r  had a n  a d e q u a t e  remedy a t  l a w  i n  i t s  

m u t u a l l y  e x c l u s i v e  a l t e r n a t e  c o u n t  f o r  breach of c o n t r a c t  i n  

which  i t  p r o v e d  i t s  e n t i r e  c l a i m .  [R-1361. 

T h e  c o u r t  d e n i e d  t h e  R e s p o n d e n t ' s  c la im f o r  a c c o u n t  s t a t ed  

b e c a u s e  this a c c o u n t  was n o t  a g r e e d  upon by t h e  p a r t i e s  a l t h o u g h  

t h e  Responden t  p r o v e d  t h e  e n t i r e  amount of t h e  a c c o u n t  c la imed.  

I n  H e n s l e y  t h e  p r e v a i l i n g  p a r t y  tes t  n o t e d  b y  t h i s  c o u r t  i n  

M o r t i z  was s t a t e d :  

... The t e s t  i s  w h e t h e r  the p a r t y  s u c c e e d [ e d ]  
on a n y  s i g n i f i c a n t  i s s u e  i n  l i t i g a t i o n  which  
achieves s o m e  o f  t h e  b e n e f i t  t h e  p a r t i e s  
s o u g h t  i n  ' b r i n q i n g  s u i t ' .  "Id a t  4 3 3  
( q u o t i n g  Nadeau G .  Helgemore ,  581  F . 2 d  2 7 5 ,  
278-79 (1st C i r .  1 9 7 8 ) .  

Responden t  p r o v e d  i t s  e n t i r e  c l a i m  f o r  breach of c o n t r a c t  i n  

t h e  amount of  $31 ,898 .01  and  even a f t e r  d e d u c t i n g  the 
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Petitioner's setoff of $14,588.95 still obtained $17,309.06 of 

t h e  benefit it sought in bringing suit. 

On t h e  o t h e r  issues b o t h  parties failed in their actions 

under the mechanics' lien statute; Petitioner failed to prove his 

count for fraudulent lien and Respondent f a i l e d  to prove its 

count for foreclosure of mechanics' lien. 

T h u s ,  there is substantial argument to be made that the 

Respondent's success in obtaining a substantial judgment in its  

favor prevailed even under the Moritz test by achieving some of 

the benefit it sought in b r i n g i n g  suit. 

Petitioner cites F e z r e l  v .  Ashmore, 507 So.2d 691 (Fla. 1st 

DCA 1987) in support of its argument for the M o r i t z  test. 

Petitioner's reliance is misplaced as Ferxell i n  fact is 

supportive of the affirmative net judgment test. See pages 15 

and 16 of this Brief. 

Petitioner cites Newson v. Dean Witter Reynolds, Inc., 588 

So.2d 1076 (Fla. 1st DCA 1990) in support of its claim for 

attorney's fees under Florida S t a t u t e  Section 713.29. This is an 

unreasonable extrapolation. Unlike Florida Statute Section 

713.29, t h e  mechanics' lien statute, Florida Statute Section 

517.211(6) specifically provides legislatively " t h a t  the court 

shall award reasonable attorney's fees  to the prevailing party 

unless the court finds that the award of s u c h  fees would be 

un j us t . 'I Further, under no circumstances can 

this statute be read to award attorney's fees 
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as the Petitioner requests, but merely to deny attorney's fees 

to a prevailing party. 

Petitioner's reliance on I3 & H S a l e s ,  Inc. v. Frisco Corpor- 

ation, 341 So.2d 105 (Fla. 2nd DCA 1977) is tenuous at best. 

B & H Sales, Inc. addressed Florida Statute Section 713.22(1) 

which deals w i t h  the Statute of  Limitations of an action and not 

attorney's €ees under t h e  mechanics' lien statute. In that case 

the court determined that "The amended complaint amounted to no 

more than a correction of a misnomer, and therefore, related back 

to the original pleading as provided by Fla. R. Civ. Pr. 

1.190(c)". Thus, t h e  appellant's claim was not barred by the 

Statute of Limitations. 

Petitioner relies on the filing of f a l se  interim affidavits 

(which were not used as the basis of Respondent's lien and the 

final affidavit, required by Florida Statute for enforcement of a 

claim of lien, and the claim of lien were neither fraudulent OK 

perjurious) for its request fox attorney's fees as the prevailing 

party  under Florida Statute Section 713.29. This reliance is 

misplaced. As the trial c o u r t  in its order denying attorney's 

fees  noted,neither Florida Stautes Section 713.29 OK t h e  common 

law provide for an award of attorney's fees in this circumstance. 

[R-1601 

In conclusion, the affirmative judgment test originally 

c i t e d  in 1971 in Emery and followed informally by the courts 

6 including this court in C. U. Associates, Inc. and 
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F i x e l  Enterprises, Inc. is the overwhelming approach applied by 

the c o u r t s  in determining who is the prevailing party for 

purposes of awarding attorney's fees  pursuant to Flor ida  S t a t u t e s  

Section 713.29. 

The test has evolved in response to the policy 

considerations implicated under the mechanics' lien statute 

while the policy considerations of Moritz came from authority 

under 42 U.S.C. 1988 p r o f e r r e d  t o  a l low indigents access to the 

courts in civil rights actions. The definition imposed upon the 

term "prevailing party" as  used  in Section 713.29, Florida 

Statute, in C . U .  Associates, Inc. and as stated in 

Fixel Enterprises, Inc. is n o t  necessarily the definition of 

"prevailing party" under contract actions due to t h e  different 

policy consideration, or f o r  t h a t  matter, is not applicable to 

cases a r i s i n g  under 42  U . S . C .  1988. 

Substantial precedent indicates that the Respondent is the 

prevailing party for the purposes of awarding attorney's €ees 

under Florida Statutes Section 7 1 3 . 2 9 ,  but even under the Mor i t z  

test it is arguable Respondent succeeded in its claim f o r  breach 

of contract and obtained some of the benefit it sought in 

bringing the suit, a $17,309.06 judgment against Petitioner. 

T h e  cases p r o f e r r e d  by Petitioner requesting attorney's fees 

in "equity" are unreasonable extrapolations for which neither 

Florida Statutes Section 713.29 nor the common law provide 

relief. 

For these reasons, the certified question of the Apellate 

courts should be answered in the negative. 
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ISSUE I11 - 
CODE, INC. IS ENTITLED TO ITS APPELLATE 
ATTORNEY'S FEES W H E R E  IT PREVAILED AGAINST 
APPELLANT'S CLAIMS T H A T  APPELLANT WAS THE 
PREVAILING PARTY IN THE ENFORCEMENT OF A 
LIEN. 

In the case at bar, the after concluding that t h e  Respondent, 

CODE, INC., was the prevailing party at trial, the trial court 

rendered an order finding t h a t  the Petitioner, PROSPERI, was not 

* enititled to a t t o r n e y s ' s  fees pursuant t o  M 6r P C o n c r e t e  

Products, Inc. v. Woods, 590 So.2d 429 (Fla. 4th DCA 1991), rev. 

dismissed, 589  So.2d 2 9 4  (Fla. 1 9 9 1 ) .  [ R - 1 5 9 ] .  

PROSPERI appealed the sole issue of its entitlement to 

' attorney's fees a s  t h e  prevailing party in t h e  enforcement of a 

lien. The Fourth District Court of Appeal affirmed t h e  order of 

the trial court [ A - 3 1  and a l s o  granted t h e  motion of CODE, INC. 

for appellate attorney's fees.  [A-3A]. 

PROSPERI's g r o u n d s  for requesting attorney's fees as  s t a t e d  

in his initial Brief issues on appeal were: 

ISSUE I 

The denial of attorney's fees ,  to which Appellant 
is entitled under Section 713.29, F l a .  S t a t .  
(1989) as the prevailing party in Appellee's 
mechanics' lien claim, based solely on Appellee's 
recovery of  damages against Appellant for breach 
of contract, is clearly eyroneous and manifestly 
unjust where, as here, the t r i a l  court found that 
Appellant's breach of contract directly, 
naturally, and proximately resulted from 
Appellee's own fraudulent conduct prior to filing 
the claim of lien. 
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ISSUE 11 

PROSPER1 is e n t i t l e d  t o  an award o f  a t t o r n e y ' s  
fees p u r s u a n t  t o  F l o r i d a  S t a t u t e  S e c t i o n  713.06(3) 
( d ) l  and H o l d i n g  E lec t r ic  C o .  v .  R o b e r t s ,  530 
So.2d 301 (Fla. 1988). 

These g r o u n d s  were no more  t h a n  a r e s t a t e m e n t  of h i s  

c o u n t e r c l a i m s  t h a t  t h e  a t t o r n e y ' s  fees  and c o s t s  i n c u r r e d  i n  t h i s  

a c t i o n  d i r e c t l y ,  n a t u r a l l y ,  a n d  p r o x i m a t e l y  r e s u l t e d  f r o m  t h e  

f i l i n g  o f  f a l s e  i n t e r i m  a f f i d a v i t s  o f  Responden t .  However,  as 

found by t h e  t r i a l  c o u r t ,  these f a l s e  i n t e r i m  a f f i d a v i t s  were n o t  

u s e d  as t h e  'basis of R e s p o n d e n t ' s  l i e n  and t h a t  t h e  f i n a l  

a f f i d a v i t ,  r e q u i r e d  b y  F l o r i d a  l a w  f o r  e n f o r c e m e n t  of a c la im of 

l i e n  was n e i t h e r  f r a u d u l e n t  n o r  p e r j u r i o u s .  [R-l59-160]. 

F l o r i d a  S t a t u t e  S e c t i o n  713.29 p r o v i d e s  that: 

"In a n y  a c t i o n  brought t o  e n f o r c e  a l i e n  
u n d e r  p a r t  I ,  the p r e v a i l i n g  p a r t y  s h a l l  be 
e n t i t l e d  t o  r e c o v e r  a r e a s o n a b l e  f e e  f o r  t h e  
s e r v i c e s  o f  h i s  a t t o r n e y  f o r  t r i a l  a n d  
appea l ,  t o  be d e t e r m i n e d  by t h e  c o u r t ,  which 
s h a l l  be t a x e d  as p a r t  o f  h i s  c o s t s ,  a s  
a l l o w e d  i n  e q u i t a b l e  a c t i o n s . "  

Under t h i s  s t a t u t e ,  t h e  p r e v a i l i n g  party m u s t  be  awarded  an  

a t t o r n e y ' s  fee.  U n l i k e  Fla. S t a t .  S e c t i o n  713.76(2), Fla. S t a t .  

S e c t i o n  7 1 3 . 2 9  d o e s  n o t  require  t h e  p r e v a i l i n g  p a r t y  t o  o b t a i n  a 

j udgmen t . 
Responden t  p r o p e r l y  f i l e d  i t s  Mot ion  f o r  A t t o r n e y ' s  F e e s  as  

e n t i t l e d  t o  Florida S t a t u t e  S e c t i o n  7 1 3 . 2 9  and  p u r s u a n t  t o  F l a .  

R. App. P .  9 . 4 0 0  [ A - 3 A ] .  

Rule 9.400(b) p r o v i d e s  t h a t  "A motion f o x  a t t o r n e y s  fees 

may be s e r v e d  n o t  l a t e r  t h a n  t h e  t i m e  of s e r v i c e  of  t h e  r e p l y  
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brief a n d  s h a l l  s t a t e  t h e  g r o u n d  on  which  r e c o v e r y  i s  s o u g h t .  

T h e  a s s e s s m e n t  of  a t t o r n e y ' s  fees may be remanded t o  t h e  lower 

t r i b u n a l .  I f  a t t o r n e y s  fees a re  assessed by t h e  C o u r t ,  t h e  lower  

t r i b u n a l  may e n f o r c e  payment. ' '  

Having prevailed on P e t i t i o n e r ' s  appeal of h i s  sole i s s u e  

t h a t  h e  was t h e  p r e v a i l i n g  party i n  the e n f o r c e m e n t  of a l i e n  

u n d e r  t h e  m e c h a n i c s '  lien s t a t u t e  d u e  t o  h i s  f a l s e  i n t e r i m  

a f f i d a v i t  t h e o r i e s ,  Responden t  s h o u l d  be awarded a t t o r n e y ' s  f e e s  

p u r s u a n t  t o  s t a t u t e .  

T o  do o t h e r w i s e  would a l l o w  t h e  P e t i t i o n e r  t o  r e p e a t e d l y  

raise i t s  i s s u e  t h a t  i t  was t h e  p r e v a i l i n g  p a r t y  i n  t h e  

e n f o r c e m e n t  of  a l i e n  w i t h  t h e  p o s s i b i l i t y  of  b e i n g  awarded 

a t t o r n e y ' s  fees u n d e r  t h e  s t a t u t e  while d e n y i n g  t h e  p r e v a i l i n g  

Responden t  t o  same r e l i e f  a f t e r  p r e v a i l i n g  on the same i s s u e .  I t  

e n c o u r a g e s  " s p e c i o u s  c la im OK d e f e n s e s ' '  c o n t r a r y  t o  

Emery v.  I n t e r n a t i o n a l  Glass & Mfg. I n c . ,  249  So.2d 496 ( F l a .  2nd 

DCA 1 9 7 1 ) .  I t  u n d e r m i n e s  t h e  t h e  p r e v a i l i n g  p a r t y  i s s u e  t e s t  o f  

M o r i t z  v .  Hoyt E n t e r p r i s e s ,  I n c . ,  6 0 4  So.2d 807  ( F l a .  1 9 9 2 )  and 

r u n s  c o n t r a r y  to t h e  " e q u i t a b l e  a p p r o a c h "  acknowledged  by t h e  

F o u r t h  D i s t r i c t  C o u r t  of Appeal  [ A - 3 ] ,  and sta ted  i n  

S.C.M. Associates, Inc, v ,  Rhodes,  395 So.2d 632-634 ( F l a .  4 t h  

DCA 1 9 8 1 ) .  The cases K i t t e l  v .  K i t t e l ,  210 So.2d 1 (Fla. 1 9 6 7 )  

a n d  I s r ae l  v .  L e e ,  4 7 0  So.2d 8 6 1  (Fla. 2nd DCA 1985)  c i ted  by 

P e t i t i o n e r  a s  c o n f l i c t i n g  w i t h  t h e  o r d e r  of  t h e  F o u r t h  D i s t r i c t  

may be d i s t i n g u i s h e d  i n  t h a t  i n  b o t h  cases there  was no 

p r e v a i l i n g  p a r t y  o r  o t h e r  s t a t u t e  f o r  t r i a l  or  a p p e a l  by which  
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either Mr. Kittel or Mr. Israel c o u l d  be found  liable. 

T h u s ,  the order granting attorney's fees of t h e  Fourth 

District to the Respondent,  CODE, INC., s h o u l d  be affirmed. 
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CONCLUSION 

The s i g n i f i c a n t  p r e c e d e n t  of  Emery v .  I n t e r n a t i o n a l  Glass  & 

Mfg., I n c . ,  249 So.2d 496 ( F l a .  2nd DCA 1 9 7 1 )  t h r o u g h  t h i s  

c o u r t ' s  decisions of C.U. A s s o c i a t e s ,  I n c .  V. R.B. Grove, I n c . ,  

472 So.2d 1 1 7 7  ( F l a .  1 9 8 5 )  a n d  F i x e l  E n t e r p r i s e s  , I n c .  v .  T h e i s ,  

524 So.2d 1015  ( F l a .  1 9 8 8 )  d i c t a t e  t h a t  t h e  q u e s t i o n  certified by 

t h e  F o u r t h  D i s t r i c t  C o u r t  of  Appeal s h o u l d  be answered  in t h e  

n e g a t i v e .  

T h a t  same s i g n i f i c a n t  p r e c e d e n t  a s  w e l l  a s  t h e  l e g i s l a t i v e  

i n t e n t  and  p o l i c y  c o n s i d e r a t i o n s  e v o l v e d  d i c t a t e  t h a t  t h e  t e s t  

a r t i c u l a t e d  i n  M o r t i z  v .  Hoyt E n t e r p r i s e s ,  I n c . ,  6 0 4  So.2d 807 

(F la .  1 9 9 2 )  does n o t  a p p l y  t o  a t t o r n e y ' s  fees awarded u n d e r  

F l o r i d a  S t a t u t e s  S e c t i o n  7 1 3 . 2 9  and t h e  q u e s t i o n  c e r t i f i e d  by t h e  

F o u r t h  D i s t r i c t  Court s h o u l d  be answered  i n  t h e  n e g a t i v e .  

O t h e r w i s e ,  t h i s  c o u r t  s h o u l d  f i n d  t h e  Respondent  t o  be t h e  

p r e v a i l i n g  party under t h e  M o ~ i t z  t e s t .  

The o r d e r  of  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  g r a n t i n g  

a p p e l l a t e  a t t o r n e y ' s  fees t o  Responden t  should be a f f i r m e d  as 

Responden t  p r e v a i l e d  against A p p e l l a n t ' s  c la ims t h a t  A p p e l l a n t  

was t h e  p r e v a i l i n g  p a r t y  i n  t h e  enforcement of  a l i e n .  

40 
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