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LAWTON CHILES, ET A&., 

hppellants, 

v s .  

UNITED FACULTY OF FLORIDA, ET AL., 

Appellees. 

[March 11, 19931 

KOGAN, J. 

We have on appeal an order  of t h e  circuit c o u r t  certified 

by the First Distr ict  Cour t  of Appeal as a matter of great publ ic  

importance requiring immediate resolution by t h i s  Court. We have 

jurisdiction. Art. V, 3(b)(5), Fla. Const .  



The various Appellees are unions representing classes of 

public employees unable to resolve a collective bargaining 

process for pay and benefits during the f i s c a l  year 1991-92. 

Pursuant to its statutory authority, the Legislature resolved the 

impasse by authorizing a three-percent pay raise to be effective 

January 1, 1992. Ch. 91-272, Laws of Fla. The unions ratified 

the raise. 

Subsequently state officials projected a shortfall in 

public revenues. To meet the shortfall, the Legislature convened 

in special session in December 1991 and, among other measures, 

postponed the planned pay raises until February 15, 1992. Ch. 

91-428, Laws of Fla. Later during the 1992 regular session, the 

Legislature responded to continuing revenue shortfalls by 

eliminating the pay raises altogether. Ch. 9 2 - 5 ,  Laws of Fla. 

The unions filed suit, and the trial court ruled in their 

favor. The court determined that the legislative actions here 

violated the right to collectively bargain and constituted an 

impermissible impairment of contract. Art. I, g§ 6, 10, Fla. 

Const. The state appealed, and the district court certified the 

case for our immediate review. 

We begin by noting that the present case is factually 

quite different from our recent opinion in State v. Florida 

Police Benevolent Association, 18 Fla. L. Weekly S1 (Fla. Dec. 

24, 1 9 9 2 ) .  There we dealt with a situation in which no final 

agreement had been reached between the parties, unlike here where 

an agreement was reached and funded, then unilaterally modified 
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by the legislature, and finally unilaterally abrogated by t h e  

legislature. Accordingly, we do not believe that the result 

reached in Police Benevolent dictates the result here. 

.The s t a t e  now argues that whatever agreement was reached 

between it and the unions somehow failed to reach the level of a 

fully enforceable contract. Indeed, the logical conclusion of 

the state's position is that public-employee bargaining 

agreements cannot ever constitute fully binding contracts, even 

after they are accepted and funded. We cannot accept this 

position. 

Likewise we cannot accept the state's argument that the 

legislature is not a "pa r ty "  to the contract and thus cannot be 

bound by t h e  agreement after expressing legislative assent 

through the act of appropriating funds. The state itself c lear ly  

is a party to the contract, and the legislature is a constituent 

branch of the state, Once the executive has negotiated and the 

legislature has accepted and funded an agreement, the state and 

all its organs are bound by that agreement under the principles 

of contract law. The act of funding through a valid 

appropriation is the point in time at which the contract comes 

into existence. Police Benevolent, 18 Fla. L. Weekly at S2,  S5  

n.5. 

These conclusions are compelled by the Florida 

Constitution. The right to contract is one of the most 

sacrosanct rights guaranteed by our fundamental law. It is 

expressly guaranteed by article I, section 10 of the Florida 
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Constitution, and is equally enforceable in labor contracts by 

operation of article I, section 6 of the Florida Constitution. 

The legislature has only a very severely limited authority to 

change the law to eliminate a contractual obligation it has 

itself created. Art. I, g 10, Fla. Const. As we stated in 

Police Benevolent, 18 Fla. L. Weekly at S3, 

[wlhere the legislature provides enough money to 
implement the benefit as negotiated, but 
attempts to unilaterally change the benefit, the 
changes will not be upheld, and the negotiated 
benefit will be enforced. 

We recognize that in the sensitive area of a continuing 

appropriation obligation for salar ies  and perhaps in other 

c o n t e x t s  as well, the legislature must be given some leeway to 

deal with bona fide emergencies. Accordingly, we agree with the 

trial court that the legislature has authority to seduce 

previously approved appropriations to pay public workers' 

salaries made pursuant to a collective bargaining agreement, but 

only where it can demonstrate a compelling state interest. Art, 

I, §§ 6 ,  10, Fla. Const.; Hillsborouqh County Governmental 

Employees Ass'n, Inc. v. Hillsborouqh County Aviation Authority, 

5 2 2  So.  2d 358 (Fla, 1988). 

Before that authority can be exercised, however, the 

legislature must demonstrate no other reasonable alternative 

means of preserving i t s  contract with public workers, either in 

whole or in part. The mere fact that it is politically more 

expedient to eliminate all ox: part of the contracted funds is not 

in itself a compelling reason. Rather, the legislature must 
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demonstrate that the funds are available from no other possible 

reasonable source. Accord United States Trust C o .  v. New Jersey, 

431 U.S. 1, 9 7  S.  Ct. 1505, 52 L. Ed. 2d 92 (1977); Association 

of Surrogates and Supreme Court Reporters v. New York, 940 F.2d 

7 6 6  (2d Cir. 1991); Sonoma County Organization of Public 

Employees v. County of Sonoma, 591 P.2d 1 (Cal. 1979). That has 

not happened here. 

We do not agree that the savings clauses in the contracts 

are sufficient to nullify them. The savings clauses clearly were 

meant as a means of preserving the contracts in the event of 

partial invalidity; they are not an escape hatch for the 

legislature. Indeed, were we to accept the state's position on 

this point, w e  necessarily would be required to conclude that 

there was no contract here at all for lack of mutuality because 

one party could nullify theagreement at any time, and for any 

reason. Obviously the parties intended there to be a contract, 

and we will construe the prpvisions so as to achieve that result. 

Finally, we are not today revisiting or modifying our 

op in ion  in Chiles v, Children A ,  B, C, D, E, & F, 5 8 9  So. 2d 260 

(Fla. 1991), where we reaffirmed Florida's strong separation of 

powers doctrine. The present case does not itself present a 

violation of separation of powers, nor are we attempting a 

judicial appropriation of public money. H e r e ,  the legislature 

acted pursuant to its powers, appropriated funds f o r  collective 

bargaining agreements, and thereby created a binding contract. 

Having exercised its appropriation powers, the legislature cannot 

-5-  



now change its mind and renege on the contract so created without 

sufficient reason. Separation of powers does not allow the 

unilateral and unjustified legislative abrogation of a valid 

contract. 

Accordingly, we affirm the order of the trial court below 

based on a r t i c l e  I, sections 6 and 10 of the Florida 

Constitution, and the Appellants are hereby directed to adjust 

t h e  pay and pay records of all employees covered by the 

collective bargaining agreements that are the subject of this 

opinion, and to otherwise take necessary steps to implement the 

pay raise covered by this opinion retroactive to January 1, 1992, 

as required by chapter 91- 272 ,  section 5, Laws of Florida. 1 

It is so ordered. 

BARKETT, C.J. and SHAW, J., concur. 
GRIMES, J., concurs with an opinion, in which BARKETT, C.J., 
concurs. 
HARDING, J., concurs with an opinion, in which BARKETT, C.J., 
concurs. 
OVERTON, J., dissents with an opinion. 
McDONALD, J., dissents with an opinion, in which OVERTON, J., 
concurs. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 

The legislative ratification pertained only  to the 1991-92 
fiscal year. Therefore, the pay raise ordered by this opinion 
covers only the six-month period from January 1, 1 9 9 2  to June 30, 
1992. 
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GRIMES, J., concurring. 

There is no doubt that the shortfall in projected state 

revenue which was then approaching $700 million required drastic 

legislative action in order to balance the  budget. However, 

because the state had contracted far the public workers' pay 

raise, I believe that the legislature was required first to make 

other reasonable reductions in appropriations or seek other 

reasonable sources of revenue. Given the fact that the total 

annual state budget exceeded $28 billion, I cannot  say that Lie 

legislature had a sufficiently compelling state interest to 

repudiate the con t rac t  by eliminating the $35.4 million necessary 

to fund  the pay raise. 

BARKETT, C.J., concurs. 

- 7-  



HARDING, J., concurring. 

I COIICUK with the majority in affirming the order of the 

trial court below. I find that the legislature acted in 

violation of article I, sections 6 and 10 of the Florida 

Constitution when it rescinded the three-percent pay raise which 

it had previously authorized. 

I agree with the majority that State v. Florida Police 

Benevolent Association, 18 Fla. L. Weekly S1 (Fla. Dec. 24, 

1 9 9 2 ) ,  is not applicable to this case. In Police Benevolent, the 

governor entered into collective bargaining agreements with 

several unions, However, the legislature altered those 

agreements in its general appropriations act. This Court found 

that "[wlhere the legislature daes not appropriate enough money 

to fund a negotiated benefit, as it is free to do, then the 

conditions it imposes on t h e  use of the funds will stand even if 

contradictory to the negotiated agreement." I Id. at 53. 

In contrast, the instant case did not involve a negotiated 

agreement because the governor and the unions reached an impasse. 

Pursuant to section 447.403(4)(d), Florida Statutes (1991), the 

legislature resolved the impasse by authorizing a three-percent 

pay raise, which the unions subsequently ratified. The 

legislature's funding of this pay raise created a valid contract 

between the state and the unions. The legislature's subsequent 

attempt to rescind the pay raise, absent a showing of a 

compelling state interest, violated both the right to contract 

and the right to bargain collectively. 

BARKETT, C.J., concurs. 
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OVERTON, J., dissenting. 

I dissent and fully agree with the analysis and reasoning 

of Justice McDonald's dissent. I write only to express my deep 

concern regarding the majority's elimination of the critical 

power of the legislature to make difficult choices in the face of 

a revenue shortfall in this state. 

Contrary to the majority's conclusion, in my view, when a 

budget shortfall is so great that a revenue crisis occurs and the 

Governor is required to c a l l  a special session to balance the 

state's budget, clearly a compelling state interest exists. Once 

that occurs, every item in the appropriations bill should be 

"back on the table,!! and the legislature, through its exclusive 

authority to grant appropriations, should be the sole entity to 

determine what items must be cut to constitutionally balance the 

budget. 

In his concurrence, J u s t i c e  Grimes appears to state that a 

compelling state interest in cutting the raise has not been 

justified because an almost $ 7 0 0  million shortfall is not 

significant given the overall size of the $28  billion budget. At 

first glance, such a position appears to be reasonable. However, 

once the budget is analyzed, it becomes obvious that a 

substantial part of our budget is composed of federal funds and 

trust funds for transportation and education that are 

specifically allocated in part by federal law. Consequently, a 

$700 million shortfall - is significant and substantial when one 

considers how little of that $ 2 8  billion is actually "on the 

\ 
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table" f o r  the legislature to cut. Consider, for instance, that 

the $700 million shortfall was more than three times the total 

judicial budget f o r  the fiscal year in question, 

Moreover, it appears that by this lawsuit state employees 

have won the battle but could well lose the war. Before this 

decision, the legislature had a choice in tough fiscal times of 

eliminating the pay raises or eliminating jobs. Henceforth, 

however, once state employee pay raises have been agreed upon and 

appropriated and a revenue shortfall subsequently occurs ,  the 

legislature's sole choice will be the elimination of state jobs. 

Ironically, the majority's opin ion  will allow the legislature to 

eliminate those jobs but will not allow it to eliminate pay 

raises that have not even gone into effect for those jobs. 

When initially faced with this revenue shortfall, the 

Governor and Cabinet, thinking they had the authority to do so, 

made the necessary cuts and determined not to eliminate the pay 

raises but instead, in making the difficult reduction choices, to 

eliminate programs fo r  children and education. These cuts 

resulted in the action we resolved in Chiles v. Children A,  B, C, 

D, E, & F, 589 So .  2d 260 (Fla. 1991), in which we said that the 

reduction choices were solely within the exclusive authority of 

t h e  legislature. A s  noted in my concurrence to that opinion: 

The extent of the Governor's and Cabinet's 
legislative policy-making authority granted by 
section 2 1 6 . 2 2 1 ( 2 )  is illustrated by the total 
elimination of funds appropriated by the 
legislature for emergency housing for homeless 
families with children, as well as the 
elimination of a special appropriation f o r  
additional aid to dependent children. 

-10- 



589 So. 2d at 269 (Overton, J., concurring). Subsequently, once 

the difficult budget seduction choices were taken from the 

Governor and Cabinet and placed within the discretion of the 

legislature, the legislature exercised its authority and 

determined that the programs for children and education were more 

important than the state employee raises. Consequently, it kept 

those funds in the budget and eliminated the pay raises. The 

majority, in effect, is now saying that the legislature could 

properly c u t  programs f o r  children and education but could not 

cut the pay raises, even though funds f o r  all of those expenses 

were approved and enacted in the same appropriations bill. 

Neither section 6 nor section 10 of article I of the 

Florida Constitution was intended to alter or restrict the 

fundamental constitutional power of the legislature to make 

difficult economic choices in the face of an economic cris is  and 

resulting revenue shortfall. T h i s  Court has no authority 

whatsoever, nor should it have, to substitute its judgment for 

that of the legislature in this regard. 
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McDONALD, J., dissenting. 

I dissent. 

Although private employees have long had the right to 

bargain collectively, public employees have n o t .  E.g., City of 

Springfield v. Clouse, 2 0 6  S.W.2d 539 (Mo. 1947). Indeed, the 

right of Florida's public employees to engage in collective 

bargaining has been recognized for only  two decades. In Dade 

County Classroom Teachers Association, Inc. v. Ryan, 225  So. 2 d '  

903, 9 0 5  ( F l a .  1 9 6 9 ) ,  this Court held "that with the exception of 

the right to strike, public employees have the same rights of 

collective bargaining as are granted private employees." This 

holding does not mean, however, that there are no differences 

between public and private employee bargaining. State v. Florida 

Police Benevolent Ass'n, Inc.f 18 Fla. L. Weekly S1 (Fla, Dec. 

24, 1 9 9 2 ) ;  United Teachers v. Dade County School Board, 500 So. 

2d 508 (Fla. 1986). Article I, section 6 was "no t  intended to 

alter fundamental constitutional principles, such as the 

separation of powers doctrine" and does not "give to public 

employees the same rights a s  private employees to require the 

expenditure of funds to implement the negotiated agreement." 

Florida PBA, 18 Fla. L. Weekly at S2.  Also, legislative 

enactments regulating collective bargaining by public employees 

should be accorded great deference, Dade County Classroom 

Teachers. 

The subject of wages is one area where there are major 

differences between the public and private sectors. In dealing 
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with public, rather than private, employees "[wlages are a 

legislative matter, and only bargainable to a limited degree." 

Daniel P. Sullivan, Public Employee Labor Law 5 11.11, at 7 5  

(1969). 

agreement with a public employer is obviously subject to the 

necessary public funding which, in turn, necessarily involves the 

powers, duties and discretion vested in those public officials 

responsible for the budgetary and fiscal processes inherent in 

As noted by the Second District Court of Appeal, "a  wage 

government. I' Pinellas County Police Benevolent Ass'n v. 

Hillsborough County Aviation Authority, 3 4 7  So. 2d 801, 8 0 3  (Fla, 

2d DCA 1977). Based on the doctrine of separation of powers, 

this Court has long recognized that "the power to appropriate 

state funds is legislative and is to be exercised only through 

duly enacted statutes." C h i l e s  v. Children A ,  B, C ,  D ,  E ,  & F, 

589. So. 2 6  260, 265  (Fla. 1991). 

Appropriating state funds is "the exclusive constitutional 

prerogative of the Legislature." United Faculty of Florida v. 

Board of Regents, 365 So. 2d 1073, 1074 (Fla. 1st DCA 1979). 

Moreover, "the power to reduce appropriations, like any other 

lawmaking, is a legislative function," Chiles v. Children, 589  

S o .  2 6  at 265  (emphasis in original). Collective bargaining 

agreements are subject to the legislature's power to appropriate, 

and the agreements themselves recognize this limitation. 2 

The savings clauses in the instant agreements recognize the 
legislature's ultimate control over the bargaining process. 
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Florida PBA; United Faculty. Thus, ''the legislature's exclusive 

control over public funds," Florida PBA, 18 Fla. L. Weekly at S 2 ,  

"is not an abridgment of the right to bargain, but an inherent 

limitation" on that right. I_ Id. at S5, n.6, n.10. 

W e  recently stated: "Where the legislature provides 

enough money to implement the benefit as negotiated, but attempts 

to unilaterally change the benefit, the changes will not be 

upheld, and the negotiated benefit will be enforced." - Id. at 53 

(footnote omitted). The unions argue that, because t h e  

collective bargaining agreements had been ratified by their 

members, those agreements were contracts that could not be 

modified unilaterally by the legislature. Therefore, the unions 

contend that the raises could not be altered by the legislature. 

Because several billion dollars had been appropriated, the unions 

argue that the'pay raises should not have been rescinded. 

Instead, they argue the legislature should have raised more 

revenue by raising taxes or should have decreased spending by 

cutting any appropriations other t h a n  those made to fund the 

bargaining agreements. T h i s  argument, however, ignores the 

conclusion in Florida PBA that "should the legislature be able to 

show a compelling state interest justifying the abridgment of the 

right to collectively bargain, its unilateral changes would be 

enforced. Id, at S5, n. 11. 3 

' Ordinarily, an exercise of the appropriation power, i.e., 
funding a wage increase, is not an abridgment of the right to 
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Florida's Constitution requires that the state operate 

under a balanced budget. "It is the duty of the Governor, as 

chief budget officer, to ensure that revenues collected will be 

sufficient to meet the appropriations and that no deficit occurs 
5 in any state fund." § 216.221(1), Fla. Stat. (Supp. 1 9 9 2 ) .  

When the governor certifies that a shortfall in revenues has 

caused a fiscal emergency, a compelling state interest, i.e., the 

necessity of a balanced state budget, exists, 

The necessity for a balanced budget is at the heart of the 

legislature's power to appropriate. The legislature represents 

the people and speaks with the voice of all the people. Thus, 

only the legislature, as the voice of the 
people, may determine and weigh the multitude of 
needs and fiscal priorities of the State of 
Florida. The legislature must carry  out its 
constitutional duty to establish fiscal 
priorities in light of the financial resources 
it has provided. 

bargain. State v.  Florida Police Benevolent Ass'n, ltnc., 18 Fla. 
L. Weekly S1, S5 n.6. M O K e O V e K ,  the legislature's failure "to 
appropriate funds sufficient to fund the collective bargaining 
agreement shall not constitute, or be evidence o f ,  any unfair 
labor prac t i ce . "  4 4 7 . 3 0 9 ( 2 ) ,  F l a .  Stat. (1989). 

"Provision shall be made by law for raising sufficient revenue to 
defray the expenses of the state f o r  each fiscal period." 

Article VII, section l ( d ) ,  Florida Constitution, states: 

After t h i s  Court declared subsection 216.221(2), Florida 
Statutes ( 1 9 8 9 ) ,  unconstitutional in Chiles v. Children A ,  B, C ,  
D, E, & F ,  589 So. 2 d  2 6 0  (Fla. 1991), the legislature amended 
section 216.221. Ch. 92-142, 5 64, Laws of Fla. The governor's 
duty regarding a balanced budget is the same now as in the 
previous version of the statute. 
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Chiles v. Children, 589 So. 2d at 267. When the three-percent 

pay raise was appropriated projected revenues were adequate to 

fund all sums appropriated. Actual revenues received proved this 

to be substantially wrong and dramatic changes in the entire 

appropriations were required. The three-percent pay raise, along 

with many other appropriations, was cut in an effort to balance 

the budget. 

Laws must be made by the legislature, not through 

bargaining by anyone outside the legislature. Agreeing with t h e  

unions' argument that sufficient moneys had been appropriated to 

cover the pay raises even after the $600 million had been cut 

from the budget because contracts are involved guts the 

legislature's power over appropriations. Acceding to the u n i o n s '  

demand in this case would mean that any contract entered into by 

the state -- for purchases, f o r  rent, f o r  collective 

bargaining -- would take precedence in the state budget over any 

program the legislature might wish to implement. 

No citizen or group of citizens has a right to a contract 

f o r  any legislation. The legislature must speak through laws 

that are binding on all the people, not through contracts that 

b i n d  only the p a r t i e s  to them. Legislative power cannot be 

delegated, Chiles v. Children, nor can the legislature's power 

and discretion "be bargained away." Florida PBA, 18 Fla. L .  

Weekly at S2 .  Thus, the legislature has discretion "either to 

reduce the appropriations or to raise 'sufficient revenue' to 

satisfy the appropriations it deems necessary to run the 
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government." Chiles v, Children, 5 8 9  So. 2d at 2 6 7 .  Without the 

power to cut the specific appropriations it finds necessary, 

t h e  legislature loses its r o l e  as the voice of the people. 

An unanticipated revenue shortfall befell the state. The 

legislature had not only the right, but t h e  constitutional du ty  

to review all of its appropriations. Because of the substantial 

change in the financial conditions of this state, contractual 

employee obligations were subject to modification along with 

o t h e r  budgeted items. I believe the legislature, in such 

circumstances, has the unrestricted power to meet the compelling 

state interest of a balanced budget by reducing whatever 
b appropriations it deems advisable. 

OVERTON, J., concurs. 

Notwithstanding what is said in the majority opinion, it 
appears to me that its decision has abrogated the separation of 
powers doctrine. It has clearly substituted its judgment for 
t h a t  of the legislature when iteholds that inadequate reasons 
existed to cancel the pay raises. 
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