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PRELIMINARY STATEMENT 

The Respondent, KIM HIGGTNS, was t h e  Appellant below. He will 

be r e f e r r e d  to as t h e  D e f e n d a n t ,  R e s p o n d e n t ,  o r  by his p r o p e r  name. 

The Petitioner, S t a t e  of  Florida, Appellee below, will be referred 

to as the State. References t o  t h e  record on  a p p e a l  will be by the 

use of the symbol I'R" followed by the appropriate volume and page 

number i n  parentheses. 
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STATEMENT O F  THE C A S E  AND FACTS 

The Respondent accepts the State's statement of the case and 

facts a s  being generally s u p p o r t e d  by the record .  
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SUMMARY OF ARGUMENT 

T h e  rea l  issue before this Court is not the same as the 

certified question. Rather, this Court should address the ultimate 

issue, i.e., is t h e  entire judicial function of Florida statute 

775.084 "ministerial" in nature? O r r  should the trial court be 

required to make some findings? This Court s h o u l d  apply the 

rationale of Robinson v. Stater 18 Fla. L. Weekly, I3510 (Fla. 4th 

DCA Feb.  17/ 1993), and hold that t h e  absence of a n y  findings by 

the trial court requires reversal and resentencing. 
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ARGUMENT 

I S S U E / C E R T I F I E D  Q U E S T I O N  

DOES THE HOLDING I N  EUTSY V.  STATEl 383 S0.2D 219 ( F L A .  
1980) THAT THE S T A T E  H A S  NO BURDEN O F  PROOF A S  T O  WHETHER 
THE CONVICTIONS NECESSARY FOR HABITUAL FELONY OFFENDER 
S E N T E N C I N G  HAVE BEEN PARDONED OR S E T  A S I D E ,  I N  THAT THEY 
ARE " A F F I R M A T I V E  D E F E N S E S  AVAILABLE TO [ A  D E F E N D A N T ] / "  
EUTSY AT 2 2 6 1  R E L I E V E  THE T R I A L  COURT O F  I T S  STATUTORY 
O B L I G A T I O N  T O  MAKE F I N D I N G S  REGARDING THOSE F A C T O R S /  I F  
THE DEFENDANT DOES NOT A F F I R M A T I V E L Y  RAISEl AS A D E F E N S E l  
THAT THE Q U A L I F Y I N G  C O N V I C T I O N S  PROVIDED BY THE S T A T E  
HAVE BEEN PARDONED OR S E T  A S I D E ?  

Respondent realizes that this Court in State v. Rucker, 18 

Fla. L. Weekly S93 (Fla. Feb. 4, 1993) has already answered this 

certified question. The answer was not favorable to the 

Respondent's position. 

The Respondent, however, urges that this Court has not 

answered the real issue raised by the Respondent in the Court below 

court is required to make any findings o r  whether the entire 

statute in question (Florida Statute 775.084) is simply ministerial 

in nature and does not require any findings by the trial court. 

The Respondent is aware that t h i s  Court has reinforced the 

Rucker decision in its opinion in Thomas v. State, 18 Fla. L. 

Weekly S151 (Fla. March 11, 1993). However, as in Rucker ,  this 

Court did not a d d r e s s  the ultimate i s s u e  presented here. 
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A s  acknowledged by the Stater the Fourth District has 

concluded that Rucker applies only to the findings on pardon and 

set aside. In Robinson v. Stater 18 Fla. L. weekly D150 (Fla. 4th 

DCA Feb. 1 7 #  1 9 9 3 ) ,  the Court stated: 

"The absence of a n y  findings precludes the - . -  

application of  State v. R u c k e r ,  18 Fla. L. Weekly S 9 3  
(Fla. Feb.  4, 1993). 

At the sentencing below, in classifying Respondent as an 

habitual violent felony offenderr the trial court stated: 

"1 am going to classify him as an habitual violent 
felony o f f e n d e r , "  ( R 8 6 ) .  

The trial court made _. no findinqs. The trial court made 

no other statements whatsoever relative to the criteria of Florida 

Statute 775.084. Not only did the trial court fail to make a n y  

findings, the t r i a l  c o u r t  did not even state that the Respondent 0 
was an habitual offender "by a preponderance of t h e  evidence." 

Surely, even under the Rucker rationale, at l e a s t  that much is 

required. 

As in Robinsonr the total absence of any findings by the trial 

c o u r t  should preclude the application of Rucker. 
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CONCLUSION 

This C o u r t  should address the ultimate issue raised here. Is 

the entire judicial function of Florida Statute 775.084 

"ministerial" in nature? Or, should the trial court be required to 

make some findings on the record or! at least, state that its 

classification of a defendant as an habitual offender is made by 

the standard required by the statuter i.e., by a preponderance of 

the evidence? 

Respondent submits that this Court s h o u l d  a p p l y  the Robinson 

approach and h o l d  that the absence of any findings requires that 

the sentencing be reversed and the case remanded to the trial court 

for resentencing, 
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