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"T 

I. 

1, T b  Barrugun decision shaurd not be qim 've effect. 

P&s OF his Sumnary of A q u m m t  with the staterent: "This case is about 

This bizarre statement is apparently designed the l a w  of trusts." 

to sumnarize Paredes 

545 So.2d 252 (Fla. 1989). Y e t  nowhem i n  Paredes' brief is a case cited, or a 

doctrine discussed, regtxding the  "law of trusts, or its application to  wxkers' 

cclmpensation law. I' ( I d *  ) 

(Am. B. a t  7). 

argument for the retroactivity of Barrugan u .  Ci t y  of Mami , 

It appears that Paredes' en t i r e  axgument on the "law of trusts" stm frcan his 

preoccupation w i t h  the history of the internal accounts of the City's budget, from 

which payments w e r e  or were not mde for anployee F i o n  benefits and for wrkers' 

canpasation payments. His diatribe wanders through the analysis and treatnmt of 

those internal accounts by the 1981 and 1992 a t e s  decisions. 

Gzles, 393 So.2d 586 (Fla. 3d DCA 1981), and City o f M m i  u .  Gztes, 592 So.2d 749 

(Fla. 3d DCA 1992).  

proceeding. 

and mre importantly, any issue w i t h  respect to in- accounts was put to rest 

in Burragun, where the Court held that the City is a unified whole w i t h  its pension 

m t s  and that one account of the City is just l ike any other account. 

545 So.2d a t  253. 

City o f M m i  u .  

This entire topic, hmwer, is legally irrelevant to  this 

The decision on review does not implicate any internal account issues 

Burrugun, 

I t  is surprising that Paredes relies on a hypothetical "trust" thesis to  

counter the City's challenge to  Burrugun retroactivity, 

Gates decisions, the Third District relied on prior decisions to reject, expressly, 

"that the fiduciary status of the C i t y  ... m y  be psoperly analogized to  that of 

the trustee of an express trust...." Gates, 393 So.2d a t  589, n. 6.  Tb the extent 

that P&s' f o m s t  argument against the retroactivity of Burrugan relies on any 

notion of trust law, the City's analysis is stnmc$hemd because Paredes' argumnt 

In the first of its t w o  

is unsupported by law and irrelwmt. 
-I- 

-. . . . . . . - - 





In t h i s  case, and the several other pmceedings in which Burrugan 's 

retroactive application is king challenged by the City, an ordinance had meived 

a given construction by a court of s u p m  jurisdiction -- that is, Miami's pension 

0 rdinanr=e had consistently and uniformly been construed by tlae district courts of 

a p a l ,  acting as courts of last resort, to a l l w  the City's pension offsets, and 

pmprty or cantract rights T F ~ R T ~  indeed acquired under and in accordance with such 

construction -- that is, the City's contract rights vis-a-vis ~layees rere 

acquired under the ordinance and in accordance with the construction given by 

district courts of appeal o~er a period of 27 years. 

a d  canpelling: 

Barragan decisian retrospective operation. 

The Strickland test is clear 

those contract rights "should not be destrrJYled" by giving the 

18 So.2d at 253. 

1. contrary to Paredes' ccmtxmtim, justifiable mlimce if3notan 
evidentiary issue. 

P a r d e s  is wrong in suggesting that the City was required to present factual 

evidence of justifiable reliance on the pre-Burrugun state of the law. 

purpose of a retroactivity analysis of reliance, a "legal" basis for reliance is as 

valid as a factual basis. 

opposed to factual, foundation for justifiable reliance. 

For the 

Indeed, the Strickland case itself involved a legal, as 

Justifiable reliance was found controlling in Strickland based on the state of 

the law with respect to the forum in which Strickland was obliged to file his 

a p a l  f m  a deputy carmissioner of industrial relations. Until werruled, 

judicial precedent required that appeals be taken directly to circuit court. 

Strickland was held to have filed in justifiable reliance on said precdent, 

notwithstanding that the court subsqen t ly  overruled those decisions and held that 

appeals must be taken to the full Industrial Relations CaSrmission. 

acted in accordance with the legal requirmznt for f i l ing his appeal, as announced 

in prior precedent, just as the City acted in accordance with its court-validated 

Q rdinance to offset pension benefits. 

Strickland 
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Without expressly saying so, Paredes s m  to be saying that the City was 

deficient in not producing the testhmny of its lawyers, that over the years ,  they 

cancluded that the City could folluw the string of appellate decisions expressly 

upholding the City's ordinance on pension offset. Obviously, the &isions 

themselves are all the "evidence" the City needad to justify its reliance. 

A string of last-resort, final appellate decisions w e r e  issued by the Florida 
0 courts frcan 1973 to 1989. There is no question that&trrugun was a 180 , 

aw;sruling t d u t  f m  those precexients. The City olnriously had =lied to its 

detrdt on the outcms of those cases by continuing its offset of pension 

benefits under the City's ordinanc e. Bb-, the defense of detrimental reliance 

was presented by virtue of the City's pled and argued position that the reliance 

exception to retroactivity applied. (R .  35-39; 101). 

3 .  copltrary ta Paredes' contexltim, detr-tal reliance for the pzrpose of 
barrinq nzhmactivity d not entail a chanqe of position. 

Far the purpose of barring retroactivity, a party's maintenance of a prior 

position, based on conclusive judicial determinations that it mxxi not change, also 

constitutes a legally sufficient specie of d e t r b t a l  reliance. 

retrospective application is framed as whether previous conduct was "in reliance 

upon a prevailing decision.. .." Strickland, 18 So.2d at 253-54. See also 

Brackenridge, 517 So.2d at 669 (issue posed as to whether the party acted "in 

The question for 

reliance on" a previous judicial declaration). 

There is not an ounce of veraciq in the hairsplitting notion that reliance 

cannot be demnstrated frcan the continuation of conduct in ccsnpliance with pre- 

Barragan case law. Strickland andBrackenridge, in fact, do not differ at all on 

t h i s  score fran the present case. 

application of previous judicial decisions interpreting statutes. The City cannot 

be held t o  or penalized by a higher standard of prognostication than the judiciary 

Each was a situation dealing with the 
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for its inability to anticipate that the appellate decisions validating the 

0 rdinance muld years later be declared invalid. 

4. TheCityreliedonitsordinan=e ,asll$?i-&d*thecourts,alldrvYtmthe 
court decisimls thsrselves. 

Paredes argues that the City could not have relied on past court decisions 

because they are factually distinguishable. 

p d s e .  

its initial brief: 

in 1940, the City reduced disability pension benefits for its retired 

emplayees . . . . I '  

This assertion is founded on a false 

The City's position was clearly articulated in the very first sentence of 

"Based on an ordinance originally adopted by the City of Miami 

(Init. B. a t  1) Naturally, the City was ccanforted by the offset- 

permitting rationale of the several district court decisions, but the ordinanc e, 

repeatedly assailed unsuccessfully in court challenges, was the linchpin of 

reliance that justified the City's initial and continuing offset procedure. 

5.  !lb asserted for Burrugan retmxh 'vitJ6 do lmt WithStaI-ld 
analysis. 

Paredes argues against the legithcy of relime by the City on decisions 

made after the legislature's 1973 repeal of section 440,09(4), and on decisions in 

wkich the mployee was injured prior to that statutory repeal. These aqurmnts 

reflect the myopia microred in Paredes' other efforts to marginalize the City's 

detrimntal reliance on the ordinance with those cases sustain&. 

The basic pint ipd by Paredes is that both pre- and post-repeal decisions 

legitimized the City's use of its ordinance to mke the offsets. 

repeal of section 440.09(4) was not the triggering feature for the City's 

detrimntal reliance. 

irrelevant in one district court precedent. Hoffkins u .  City o f M i a m i ,  339 Sa.2d 

1145 (Fla. 3d DCA 1976), c e r t .  denied, 348 So.2d 948 (Fla. 1977). 

a relwant point of deprture unt i l  Burrugan made it so, s a w  12 years later. 

the saw reason, neither pre- nor post-rep1 date of injuxy was a detemimtive 

feature in the City's reliance on its 1940 ordinance, despite Burrugan's use of the 

The date of 

In fact, that date was specifically held to have been 

It was not made 

FOK 
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repal date sane 49 years later as the cruciallrmnent for invalidation of that 

OYZdUWlC e. 

P d e s  conje3xres, Unpersuasively, that the City s h d d  have relied not on 

its ordinance, but rather on the Court's private qloyer k i s i o n s  in JeweZ Tea, 

Brown a n d h m t z .  

First, none of those cases invOlvd public errq?loyers. 

the City should have extraplated an adverse result fran thmn when the City itself 

had been taken to court repeatedly, and judicially advised each tinre that its 

That suggestion is ill-canceived legally and practically. 

Paredes nowhere suggests why 

offset procedure was sound. 

Second, the first of those private-esnplayer cases, Jaw2 Tea, was decided a 

f u l l  30 years after the ordinance had been enacted, a f u l l  8 years after the first 

pension offset challenge to the City's ordinance ( C i t y  o fMiami  u .  Graham, 138 

So.2d 751 (Fla. 1962)) had been turned aside by a final court decision, and 3 years 

before the statutory repeal of Smtion 440.09(4), 

the City lacked arry justification for reliance on its ordinanse because it failed 

in 1970 (Jewel T e u ) ,  1975 (B7*wn)  and 1976 (ormtutz) to disregard court decisions in 

which the City itself was a party, in favor of an extrapolated position which this 

C o u r t  itself did not discovex until 19 years after the  Jewel Tea case. 

It is ludicrous to suggest that 

Thixd, neither the City nor its litigation oppmts "ignored" the court's 

decisions. 

to the City's ordinance. 

1st DCA), rev .  denied, 518 So.2d 1276 (Pla. 1987). Whilefiight has now been 

expressly overruled by Barragan, that fomr decision conclusively demonstrates 

that Jewel Tea, Brown and I)cnzutz were not ignod. 

Rather, the First District construed those decisions to be inapposite 

See C i t y  o fMiami  u .  Knight, 510 %,2d 1069, 1073 (Fla. 

Finally, Pan&% argues in favor of retroactivity on the basis that he, not 

t k  City, had a pmprty or contract right for payrent in full of his mrkers' 

CaTlpenSation and pension benefits. 

Strickland andBraclzenridge, is unconcerned with P-S, kwever.  

The exception to re-ctivity, as explained in 

It focuses on 
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the hasn which retroactive effect wuld have on the party who opposes retroactivity 

because of hardship. 

justifiably relied on decision after decision after decision of the courts, over a 

That party is the City, not Paredes. It is the City which 

27-year span of time, to plan and to implement its fiscal affairs in accordance 

with its assailed but unyielding ordinance. 

I n d d ,  Pardes reminds us that substantive rights in wrkers' ccanpensation 

cases are determined by the law in fome on the date of the accident. 

19.) 

to pension offset amounts at the date of his accident, OK at any subsequent time 

until the Barrugan bcsnbshell exploded. 

a n 0  -e, court-validated, saying that the City could offset his pension 

benefits. 

(Ans. B. a, 

That principle seems to be persuasive of the fact that P m e s  had no right 

The "law in force" during those perid was 

It should be of interest to the C o u r t  that the contentions wide by Pamdes 

with respect to retroactivity are cmnpletely different from, and unrelated to, the 

rationale expressed by the First District for holding that Burragan should be 

applied retroactively. 

justified. 

Paredes' disassociation f m n  the reasoning of that court is 

The First District first detennined that t h  Elarragun decision was retroactive 

in City of Daytonu Beach u .  Amsel, 585 W.2d 1044 (Fla. 1st DCA 1991). 

case, the court gave three reasons for applying Barragazt retroactively. 

court found unavailing the "wll-recognized" exception to presumptive 

retroactivity -- justifiable relime. 

on this exception failed "in light of the concanitant rule that the laws in force 

at the time a contract is mde fom a part of the contract as if expressly 

incorporated into it." 

justifiable reliance does not answer, but rather begs the question of whether 

Barrugan should be applied retroactively. 

In that 

First, the 

The court declared that the City's reliance 

Anssl, 585 So,2d at 1046. This rationale for rejecting 

-7- 
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The City made the p i n t  i n h e l  that it had contractual relationships w i t h  

employees prior to Barragan, p d s e d  on an o rdimnce which had camistently been 

held by Florida's courts of last resort to  be p-r. 

contract relationships constituted a right which should not be destroyed by 

retrospxtive F r a t i o n  of a subsequent overruling decision. 

court to  reference as a rule of law that the City's contracts w i t h  its employees 

incorporated the laws in force a t  the time contracts were made is t o  confirm, not 

refute, that pension offsets ere  proper under the l a w  previouSly in farce, for the 

"law" a t  tha t  tim was the court-validated offset ordinarzc e. Inothermrds ,  the 

First District's explanation in h e 1  as to why the City should lose the argument 

an retroactivity is in  fact an explanation of why the C i t y  should have won. 

district court's rationale in this regard could only man that Barrugan should 

a l m y s  ham been the law -- a conclusion which abjures analysis by begging the very 

question that was being asW. 

The City asserted that those 

For the district 

The 

T h e h w e l  court next reject& the City's position against retroactivity on the 

( I d .  ) As understood by basis of "the rationale underlying the Barragan decision. I' 

t h e h u e 1  c a r t ,  that rationale was that section 440.21, Florida Statutes, 

prohibited a deduction of ccrmpensation benefits fran an mployee's pension 

benefits, as a consequence of which the City's ordinance (to quote Burrugan) was 

contrary t o  state law. That analysis, too, is premised on faulty, result-driven 

reasoning. 

precedents had expressly addressed and hammized section 440.21with the City's 

pension off set ordinaflc e. 

hindsight ganve to say nothing more than that Barrugan "shauld" always have been the 

law. 

It disguises the reali ty that a line of pm-Burrugun judicial 

Again, the First District was simply playing the 20-20 

As a third point, the Arnsel court cQrmented that the decretal language and 

d "for further proceedings" in Burragan constituted an implicit d e t e b t i o n  

that the decision was to have retroactive application. ( I d . )  This is the t s t  

- 8 -  
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justification far retroactivity of the lot .  

is a clear contradiction of the Strickland and Brackenridge cases themselves. 

There is no question that m a g a n  and Giordano m n  their appeals and wre entitled 

on r m d  to  the benefits of the court's Barrugun clecision. But: if every 

determination on the mrits i n  an overruling precedent were an "implicit" 

detemimtion of general retroactive application to others, there would be no n& 

for a plresunrption of retroactivity i n  the absence of a s t a t m t  one way OK the 

other, and there would be no reason far any exception t o  that presumption wfren the 

overruling decision is s i l en t  on the p i n t .  

simply amly retrospectively. 

-el illogically sought to reach too far when it read into the Court's resnand in 

Barrugan an "inplicit" &termbation of retroactivity. 

Actually, this s t a tmen t  by the  court 

Every law-setting precedent would 

The district court's result-oriented decision in 

Analysis of the First District's second decision on the p i n t  -- City o f M i m i  

u .  Burnett, 596 So.2d 478 (Fla. 1st IXA),  reu. denied, 606 So.2d 1164 (Fla. 

1992) -- similarly suggests why the parties here (with the exception of IkLean) 

have distanced themselves f m  that case. 

judges (ttm of whcan sa t  on the h s e l  panel) declared that the court's "reading of 

Barrugun convinces us that the Sup- C o u r t  did not intend to  excuse application 

of its decision." 

Ekcrrugun's holding that the City's ordinance was i n  contravention of section 440.21 

"is interpreted by this court t o  man that the ordinance was void effective July 1, 

1973, artd therefore w a s  not part of the law carprising the contract for benefits 

h w n  the emplayer 4 employe. " ( I d .  ) 

followed by a citation to City o fMiami  u .  Jones,  593 So.2d 544 (Fla. 1st DCA), 

evidencing further the dist r ic t  court's exclusive reliance on contract concepts 

between the C i t y  and its employees. 

The Burne t t decision by a panel of three 

(596 So.2d a t  478).  By this statemat, the court m t  that 

This declaration was inediately 

The contract analysis in Burnett, like its counterpart i n h e l ,  cqletely 

sidesteps the principles for determining retroactivity which were establish& in 

-9- 



Strickland andBrackenridge -- namely, whether the C i t y r  as the adversely affected 

party, justifiably relied on the pre-Burragan state of the law. 

decision, of course, cam three years after Burrugan.) 

reliance on its own post-Barragun decision is a bootstrap position. 

way, neither the A m e l  nor Burnet t  decisions ever: addressed the issue which the 

City and Paredes agree is the heart of a xetmactivity cbetemination -- justifiable 
reliance by the City on an ordinance which was consistently sustained in court 

against enrployee challenges. 

in the City's initial brief at pp. 6-16. As the arqmmts there asserted are 

neither addressed in the First District decisions discussed abwe nor Paredes' 

-r brief, the City invites the Court's review of the masons there expressed, 

and urges the Court to declare that the Barrugan decision should be given 

prospective opesation only. 

(The Jones 

The district court's 

Put another 

That issue of justifiable lreliance is analyzed fully 

As a final argument, Paredes asserts that the Court has already ruled that 

Barrugan was retmspxtive when it denid the City's mtion for rehearing following 

issuance of the Burrugan opinion. 

prospective effect in its mtion for rehearing, SO that the Court's denial 

constituted a determination on the merits of the retroactivity issue. 

8.) 

this C o u r t  that the Burrugan decision should be given retrospective effect. 

The contention is made that the City argued for 

( A m .  B. at 

Contrary to this assertion, which is legally f l d ,  the City never argued to 

In its rehearing request, the City asserted that, because it vcwld be bound by 

the Barrugan decision but the M h n i  Firefighters' and Police Officers' &tinanent 

Trust ( "FAPO") would not, the City muld have to bring a declaratory action against 

FAPO to subject it to liability for pension offset claims unless the Court 

recOgnized FAPO and the City as being separate and distinct entities. 

context, in rehearing, the City noted for the Cour t  that the City's suit against 

FAPO for the erroneous calculation of pension benefits "will also call into 

question whether the [Burrugan] opinion is prospctive OK retroactive in nature. '' 

(R. 180). 

In that 
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Notably, the City distinctly did not ask this Court  to  rule on pmspectivity. 

Flather, it noted for the Court's interest  that a refusal t o  distinguish FAFQ E m  

the City would result in a separate declaratcxy lawsuit being filed, i n  which 

prospectivitymuld be an issue f o r  consideration in the trial court. (R .  180, 

203-07). 

its Burrugun decision to  prospective effect, or suggest that the issue of 

retroactivity was appropriate for consideration by the C o u r t  on rehearing. 

Nuhere i n  its mtion for rehearing did the C i t y  ask the C o u r t  t o  l i m i t  

In any event, Paredes' contentions w i t h  respect to the rehearing process i n  

Barragan are l q a l l y  untenable. 

prospectivity starts f r m  the articulation of a directive for one, the other or 

both in the decision itself. 

rehearing inBurrugan.  

better footing i n  regard to  an articulation of policy as to  retroactivity than does 

the wiginal decision itself. 

The rule of law governing retroactivity and 

Strichland; Brackenridge. No opinion was written on 

As a consequence, the denial of rehearing stands on no 

S t i l l  another reason campels the conclusion that the Court's denial of 

rebearing in Barrugun did not constitute a ruling on the City's reference t o  

retroactivity i n  its mtion for rehearing. No issue regarding retrospective 

application of a potentially adverse decision was raised by the City, Barragan or 

Giol.rdan0 prior t o  issuance of the Court's Barrugan opinion. 

my properly be raised on rehearing are those in which the court has either 

"overlooked or misapprehended" a p i n t  of law or f a t .  

Fla.R.-.P. Counsel for Barragan and Giordano mck precisely that pint in the 

first three pages of their reply t o  the City's mtion for rehearing in  Barrugan. 

(See A p .  1) 

been nothing mre than a determination that any referne to the issue of 

retroactivity (had one been raised) muld be an improper argument i n  the mtion for 

rehearing. 

The only issues which 

See Rule 9.330(a), 

For a l l  anyone kmxlvs, the Court's denial of rehearing may well have 
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11. T k  C i t y  should n w t  be subject to t b  10% &t- mty for its failure to 
mkmctivf2pens ion offsets 

The City contends that the 10% pmlty imposed by the Judge of C a p m a t i o n  

Clad and affirmed by the district court, based on the 1979 provisions of the 

workers' ccmpnsation statute, is i m p v r  and unconscionable. 

that the language of the statute provides no fouradation for the penalty, that the 

policy reasons for a 10% penalty have no possible relevance to the City's failure 

to make a lump sum retroactive payment sua sponte following the Barrugan decision, 

and that the "penal" nature of the 10% penalty is inappropriate where the City was 

guilty of no misconduct cognizable in the statute or the policies governing its 

impsition. (Init. B. at 17-26). 

The City argued 

Pardes responds that the penalty has nothing to do with the City's conduct 

preceding Barrugan. 

wrkers' ccsnpensation in standard situations, and contrasts this with the City's 

failure to notify fonner enployees that it m l d  not pay than retroactive pension 

offsets. 

City for "kidjng in the weds. '' ( A m .  B. at 36) . 
a clever effort to mask his underlying argument, the C o u r t  should not be detoured 

fran its substance, essentially that an obligation to controvert in advance of a 
1 claim was activated because the City should have known these payments wxe due. 

Of course, his theory assumes that the City "h" within days of the denial of 

rehearing in Barragan that it d Paxcedes, and 0 t h ~ ~  mnparties to the Barragan 

litigation, retroactive pension offset payments. 

is not the law. 

He laboriously addresses the self-executing nature of 

P a r d e s  insists that this mission deserves a punitive exaction upon the 

While this hypesbole constitutes 

That is nonsense, and certainly 

'As Paredes nonchalantly puts the proposition, "[wlhenmer the 
qloyer/carrier &ides not to pay benefits which it hows to be due, it must 
notify the Division ... and the e m p l w  at that t h ,  that it is denying this 
benefit." ( A m .  B. at 35)(qhasis added). 
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Counsel for Paredes, who participtd in the Barrugan litigation, conveniently 

loses sight of the fact that Barragan concemd substantive issues other than 

retroactivity, including whether judges of canpnsation claims possessed 

jurisdiction to adjudicate the validity of the City's pension offset ordinanc e. 

Retrospective ramifications of the decision were not considered or addressed. 

In any went ,  Pamdes stretches the "self-uting" nature of the act -11 

beyond its intended paramstem in his effort to justify a retroactive award. 

reliance on Florida Erection S e r u . ,  Inc .  u .  MLbnaZd,  395 So.2d 203, 209 (Fla. 1st 

X A  1981), in which the First District explained that "[t]he legislative intent was 

and is that the wrkers' ccanpensation law should be self-executing, and that 

hnefits should be paid without necessity of any legal or administrative 

procexlings", does not imprwe his argument. 

execution" in processing claims hardly fits the abstract and atypical circumstances 

involved with the Burrugan generatd offsets. 

justifies placing the City in the mle of an a b a t e  for its former aplayees in 

resolving the vwcing legal issue of retroactivity. 

His 

That generalized rule of "self 

WitheriWhnaZd nor any other case 

it&&naZd, of course, h l v d  a typical situation where a claimant sulmitted a 

request for wage loss, which the carrier failed to act upn since the claimant had 

not properly completed the form. The carrier's inaction was plainly deficient and 

resulted in claimant's attorney filing a fonnal claim. hzcordingly, the employee 

was entitled to the penalty award on tm bases: (1) that the mrkers' caanpensation 

law "will not tolerate passive disapproval and rejectian of claims on m e r e  

technical matters of fonn" (Id. at 211) and (2 )  that the carrier's thly notice to 

cantruvert was insufficient under the law because it contained no mntion of wage 

loss benefits. I d .  at 206. 

There is nothing in this record to suggest, let alone ccanpel, the conclusion 

that the City had reasonable notice or lumwledge of Paredes' belief he was entitled 

to a lunpsum retroactive pension offset as of August 1, 1989, so as to trigger 

-13- 
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self-executing payment of those sums. 

offset prospectively fram Paredes' pension as of August 1, 1989, based upon 

Burragan, hardly justifies a 10% punitive penalty sanction for not making 

retroactive payments as of August 1, 1989. 

The City's dsision to cease M i n g  the 

The City "had reason" to analyze its eligibility for the justifiable reliance 

It c m t  be rationally or legally exception ta any presumption of retroactivity. 

held that on July 15, 1989 (after Barragan becaw f ina l )  the City knew OK should 

have Imwn h t ,  saw tvm years later, a district court muld hold that the City 

muld not be accorded the benefit of the "justifiable reliance" exception. 

Paredes, and the First District, in its majority 0Pinj-011 in B e l l ,  teat the City's 

post-Burrugan stance as a litigation r i s k  for which the City must naw be made to 

pay the pmalty. 

conceptualizations are informed by the factors relevant to a detemination of 

retroactivity. 

Barrugan, and the City quite reasonably was entitled to maintain the impropriety of 

retroactive application to its former eqlayees who we= - not parties to the 

Bar ragan litigation. 

But as earlier noted, neither Parecies' nor the district court's 

The parties did not litigate the retroactivity question in 

In any event, it is inaccurate to suggest that the statutory schem of the 

wxkers '  ccsnpensation law, and particularly section 440.20, required the C i t y  to 

file a notice to contrwert with the Division and the q l a y e e  w i t h i n  21 days of 

the finality of the Barragan decision. Paredes' position is not consistent with 

the language and operation of the statute itself.:!  he suggestion presumes that 

retroactive offsets were benefits being withheld, and tlmt the statute requires 

notices to be filed controverting claims before those claims w x e  even filed. 

There is no such statutory requimmnt imposed on qlayers. P m s  also ascribes 

* F O ~  example, the 21 day provision applies where the qlayer/camier 
"initially controverts the right to ccsnpensatim . * .  after it has lmowledqe of 
the alleqed injury or death." Section 440.20(6), Fla. Stat, (qhasis added). 
Hawever, this section clearly does not apply herein because it is triggered by 
knmledge of injury or death, not the finality of a judicial decision. 

-14- 
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sarre Meaning to the fact that the current version of Section 440.20(7) equates 

penalty paymnts w i t h  additional cayensation. 

because the question is - not whether the penalty itself m y  constitute 

This is ccsnpletely irrelevant 

Rather, the city contests that payment of retroactive pension 
4 offsets constitutes "ccanpensation" under Chapter 440. 

This and other flaws w i t h  respect to  imposition of the 10% penalty are 

discussed extensively in Judge Booth's dissent in the Bell &ision. 

need for the City to rehash here Judge Booth's campelling discussion. 

%.2d at 1190-92. 

mistake; therefore, the penalty award should be reversed. 

There is no 

See 606 

It is inherently repugnant to assess penalties for a judicial 

3 F ~ r  that reason, Lockett u .  Stnith, 72 So.2d 817 (Fla. 1954) is inapposite. 

4Paredes' further reliance on Suntuna u .  Atlantic Envelope Co., 568 So.2d 528 
(Fla. 1st DCA 1990) to transform the paymnt of retroactive pension offsets 
into "ccarrpensation" or an "installment of ccatrpensation" within Chapter 440 is 
misplaced. That case stands for the simple proposition that the terms "any 
instalhnt" and "unpaid installment" "must of necessity include an 
installment paid incorrectly" and that penalties and interest attach to each 
whole instalhnt, as opposed to the overdue lump-sum deficiency -t. I d .  
at 529-30. 
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IN THE SUPREME COURT OF F L O R I D A  

., , I 

P A U L  BARRAG-AN, Petitioner, 

V .  

CITY OF M X A M I ,  Respondent. 

ANDREW GIOROAKO, Petitioner, 

V .  

NO. 7 1 , 6 6 2  

NO, 7 2 , 5 7 2  

CITY OF M I A M I ,  Respondent. 

R F P I Y  TO Q=S PONOENT'S MOTION FOR R F W R I N G  
QR TO ST A Y  M A N U  

Not being satisfied with  having had t h e  opportunity to 

f i l e  two answer b r i e f s  on t h e  same issue, i n r t a a d  o f  t h e  usual one, 

the City has now filed a third b r i e f  in the guise a motion f o r  

rehearing, In t h i s  new b r i e f  i t  n o t  only tsatgubs issuer already 

Dresented to the  cour t ,  but argues issues never previously raised 

and i n  so doing, r e l i e s  on matters outside t h e  record. 

The C i t y ' s  motion grievously abuses ' t h e  privilege 

afforded by F la .R.App.P.9 .330 ( a ) .  That rula provides that  a 

motion f o r  rehearing ' * .  . .shall s t a t e  w i th  particularity t h e  Points 

of law- or fact  which t h m  court  has ovmrlooked o r  rn+aapprehonded. 

The motion .hall n o t  raargue the meri ts  o f  thm cour t 's  o r d e r . "  

fha sola purpose o f  a rehearing motion is to bring to the 

attention o f  tha rovimwing court  certain f a c t s ,  prmcedont o r  r u l e  

of law which the court  has overlooked or rnisapprohended i n  
- . *  

rendering its decision,  State ex re1 Javtmx Raaltv Co. v .  Green, 

1 



mot ion  to reargue the case and i t  i s  improper f o r  the motion to ( 1 )  

include a wr i t ten  argument with citations, (2) argue w i t h  t h e  cour t  

over  t h e  cortec:ness o f  i t s  conclusions o r  t h e  Point it has 

decided, o r  ( 3 )  reargue t h e  cause i n  advance o f  a permit from the  

, 1 1 1  So.2d 96 ( F l a . 3 r d  v .  s w  c o u r t  f o r  such reargument, 5,herwnod 

DCA 1 9 5 9 ) .  

This c o u r t  s t a t e d  in Texas Co. v .  Davirlsoq , 7 6  Fla.475, 

veqiie V .  80  So.558 (1919) and r e i t e r a t e d  in Penartrnent o f  Re 

erSh1n Housina. I n c . ,  322 ~o.2d 7, g (Fla.1975) that: 

"An app 1 1 c a t i o n  f o r  rehear i ng tha t  
i s  practically a jo inder  o f  issue 
with the court as to the correctness 
o f  i t s  conclusions upon points 
involved i n  its dmcislon that wore 
expressly consideradand parsed upon, 
and t h a t  reargums the cause i n  
advance o f  a permit f r o m  thm court  
f o r  such rmargummnt, is a flagrant 
violation o f  the rule, and such  
application wi 1 1  not be considsrod." 
80 SO. at 5 5 9 .  

It i s  also an abuse o f  the motion fo r  rehearing to r e f e r  

, 149 to matters outside t h e  record, C i t y  of M i . a m i  Beach v .  D U  

District, Int. v. Florigg Publir Emnlovees R a l a t b n s  co&*eion, 

392  So.2d S S 6 ,  566 (Fla.1st OCA 1980): to express diroleasure with 

the court'i judgmant, MhinrLJ Q v .  Statq 431 SO.2d 1011, 1013 

(Fla.2d DCA 1983) or  to further d e l a y  the tormination of the 

litigation, State v .  Green , 105 SO.2d 817, 818-819 (F1a.lst OCA 

1958,  cert.discharged, 1 1 2  So.2d 571  (Fla.1959). 
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The violations Dy t h e  C i t y  o f  Rule 9 . 3 3 0  ( a )  and t h e  

Fr inc lp ' les  Set  o u t  above a r e  so egregious that the  c o u r t  should not  

cons ider  the City's substantive arguments and should summari ly deny  

the  mot ion.  If t h e  c o u r t  should decide t o  review t h e  City's 

arguments, t he  following discussion will r e v e a l  t h e i r  lack o f  

m e r i t .  

I 

' THE' COURT SHOULD NOT RECONSIDER ITS 
JURISOICTIONAL RULING. 

The C i t y  chal lenges the court's ruling t h a t  the Deputy 

had Jurlsdictlon t o  hear the " o f f s e t "  issue. That issue was 

b r i e f e d  by  the  p a r t i e s  and orally argued to t h e  c o u r t .  The C i t y  

h a s  now taken t h e  oppor tun i ty  t o  t r y  and "beef up" i t s  previous 

arguments. This i s  an abuse o f  t h e  rulm. 

4 

The court c o r r e c t l y  concluded t h a t  ". ..a Deputy 

Commissioner may proper1 y increase t h e  amount of Workers' 

C o m p e n s a t i o n  to o f f s e t  illegal deductions made gn t h e  account n f 

payment o f  Worker* '  CornBensation Benef i t 6 .  " ( Emp h as i s a d d e d )  

(Opin ion,  p . 2 ) .  This conclus ion was not  on ly  supported by the 

a u t h o r i t i e s  c i t e d  by t h e  cour t  i n  t h e  last paragraph of Page 2 of 

its op in ion ,  bu t  a180 by t h e  F i r s t  OCA i n  C i t y  o f  Miami v .  K n i q h L  

5 1 0  S0.2d 1069 (Fla.ist DCA 1987)  review dmnimd, 518 So.2d 1 2 7 6  

- 

( F l a . 1 9 8 7 )  thm care that gave r i s e  t o  tha issum beform t h e  c o u r t .  

The under l y ing  reason f o r  t h e  j u r i s d i c t i o n a l  r u l i n g  1s 

t h a t  t he  c i t y  brdinancs which c rea tes  the o f f s e t  has the  e f f e c t  of 

reducing compensation benef i t s .  It i s  the  C i t y ' s  ordinance t h a t  

3 



i s  I n  question and n o t  t h e  e n t i t y  t h a t  has been c r e a t e d  to en fo rce  

t h e  ordinance. The FfPO Board merely a d m i n i s t e r s  t h e  ordinance, 

it has no power to modify it. Thus, t h e  independence o r  tack o f  

independence of the Board 1s of no importance and t h e  Board 's  

presence in t h e  litigatlon I S  unnecessary,' The issue that was i n  

f a c t  l i t i g a t e d ,  the l e g a l i t y  o f  the o f f s e t  created by the 

Ordinance,  was, as t h e  court noted,  vigorously litigated by t h e  

City. * T h e  Board's absence f r o m  the proceedings had no e f f e c t  on 

t h e  litigatlon and cannot be the b a s i s  f o r  a rehmaring. 

11 

ISSUE PRECLUSION IS NOT AN ISSUE IN 
T H I S  CASE. 

.* 

The City argues t h a t  t h i s  court's decision will not be 

b inding on the Board and that the City will be forced to sue the 

Board to recover sums that i t  will have to rxpend because of the 

dec is ion .  It has attached as an exhibit to its motion as an 

exhibit a complaint which it proposes to f i l e  if t h e  Court does not 

beat a h a s t y  retreat .*  

'The Petitioners note that t h e  reforonce8 on p.4 of the City's 
motion to 58175.331 and 185.31 F l o r i d a  Statutmri+ are new matter 
introduced into thm litigation f o r  thm first tirnm in the motion. 
Furfhermorm, thoy ar.0 i rralevant, n o t  on ly  bacauae the independence 
of the Board l a  Jrrmlavant, b u t  because the Statutes do not govern 
the FIPO 8oard, which W ~ I  created by the  cadi0 (see, E x h i b i t  
A of t h e  motion). An examination o f  tho Statutes and the remedies 
s e t  out i n  will tmveal t h a t  the sourcms o f  funding and the 
composition o f  t h o  Board are diffarent under Gatas and the 
Statutes. I n  addition, the motion improperly introduces into 
the litigdtion'for tha f i r s t  t i m m ,  

2Nofhing can be further outside tha prohibition against no"- 
record  mat ters  being introduced in a motion f o r  rmhearlng than a 
complaint i n  a non-existent  law suit. 

4 
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4 

Grownups and Supreme C o u r t ’ s  Should not be SPookea b y  

hobgoblins. T h e  means b y  Wmch t h e  C i t y  w i i ~  make good t h e  losses 

I T  has caused to its f o rmer  Empioyees throush the  use of the 

Illegal o f f s e t ,  has no b e a r i n g  on t h e  f a c t  o f  t h e  illegality. 

Neither dOeS t h e  ultimate Cost to t h e  C i t y  o f  i t s  mistaken pollcy. 

The ,-. IltlgatlQn cited by the C i t y  shows t h a t  it has 

Played f a s t  and loose with i t s  employee’s pension funds before. 

. T h e  huge unfunded Iiabillty caused by the City’s p r e v i o u s  

administration o f  the penslon Plans was t h e  cause of the 

litigation and t h e  c o u r t  did no t  s h y  away f r o m  holding t h e  

City r e s p o n s t b ~ e  f o r  i t s  defaults morely because t h e  C i t y ’ s  

liabiltty was l a r g e .  Neither should this court .  W 

the Pet1 timers would suggest that before the C i t y  

Proceeds to sue them and the Board, i t  should consider t h e  

testimony o f  Elena Rodriguez i n  the Charlea W ,  S m i t h .  pansion 

o f f s e t  case, MS. Rodriguez is the Pension Administrator f o r  t h e  

City o f  M i a m i  F i r e f i g h t e r s  and Police Officers Retirement T r u s t  

(FIPO). She testified t h a t  p r i o r  t o  1978  the money of fse t  from 

penslons was returned to the C i t y .  Since that Ume, it has been 

used t o  reduce th. City’s unfunded pension liability. (See, 
- - 

Exhibit A ,  rttrchad hore to ) .  If the C i t y  chooses to open the can 

of worms which w8u capped by t h e  Gates drc is ion ,  it might  just end 

UP bacoming i m o d i 8 t o l y  1 i a b l e  f o r  i t s  entire unfunded P m S l m  

liability, . . 
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I11 

THE COURT SHOULD NOT REVISIT THE 
PENSION OFFSET I S S U E .  

The Clty repeats i t s  argument t h a t  i t  does n o t  take an 

o f f s e t ,  but m e r e l y  calculates its pensions w i t h  Workers '  

Compensatton Benef i t s  i n  mind.  Th is  issue was f u l l y  argued i n  the 

b r i e f s  and at ora l  argument. The c o u r t  correctly decided i t ,  The 

P e t 1  tionsrs w i  11  no t  here rapeat the 0 arguments set o u t  i n  t h e i r  

b r i e f s .  the  cou r t  should not permi t  the City t o  " j o i n  issue" w i t h  

i t  on t h i s  issue. 

IV 

THE COURT SHOULD NOT R E V I S I T  THE 
PREEhPTION ISSUE, 

Once again,  the C i t y  j o i n s  issum w i t h  t h e  cour t  on a 

quest ion that was fully argued and which was dmcidrd adversely t o  

the C i t y ' s  p o s i t i o n .  The Workers' Cornpansation Statute clearly 

preempts the  f i e l d ,  even under F l o r i d a ' s  r e s t r i c t i v e  view o f  

preemption. Any o t h e r  conclus ion would c rea te  chaos i n  a f i e l d  

t h a t  t he  l e g i s l a t u r e  already f i nds  difficult enough t o  deal w i t h e 3  

_ -  

'The Cour t 's  dmcision doas n o t  impair  collmctiva bargaining 
agr€mmmtwS. . Those agreements imp l i ed l y  incorporate the s ta tu to ry  
law i n  a f f e c t  at the t i m e  of t h e i r  execution. The p r o h i b i t r o n  
aga ins t  o f f se ts  was i n  existence when a l l  currently operat ive 
co l  lective barga in ing  agreements were entcrrmd i n t o .  Therefore, 
t h i s  c o u r t ' s  i n t e r p r e t a t i o n  of the law w i l l  be incorporatad lnto 
the  agreements 
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V 

THE CITY'S EQUAL PROTECTION ARGUMENT 
IS UNTIMELY AN0 IS WITHOUT M E R I T .  

.For t h e  f i r s t  t i m e  in this litigation, t h e  City urges  

that an outcome adverse to i t s  posiflon would create a disparity 

i n  treatmenc between it and Private employers that i s  o f  

constitutional dimensions. The c o u r t  should n o t  Permit this issue 

to be raised at so late a date: both  because II motion for rehearing 

i s  an improper v e h i c l e  to raise it and because the failure to 

timely r a i s e  i t  constitutes a waiver. 

Substantively, t h e  issue i 0  without merit. Since no 

suspect classification such as race i s  involvtbd here ,  the test of 

equal Protection i s  whether there is a rational basis f o r  the 

classification. The burden is on t h e  p a r t y  challenging the statute 

to show there is no conceivable factual prmdicate rationally a b l e  

to support the classification being attacked. The f a c t  that a 

statute results in some inequality will not invalidate it; the 

statute must be so d i s p a r a t e  in its e f f e c t  as to be wholly 

arbitrary. It is not the c o u r t ' s  function to determine whether the 

legislaturo achieves i t s  intended goal i n  the bmct'mannor possib le ,  

but only whether tha goal i s  legitimate and tha mmans to achieve 

i t  are rationally related to the goal, m t c  hee River 

& v i  ronmmtal Control D istr i ct v .  Schocr 1 Roard o f Palm Reac h 

Quntv,  496 S0.2d 930 (Fla.4th DCA 1986) .  

. Tha legislature has a great  deal o f  d i s c r e t i o n  to enact 

legislation that  may appmar to a f f e c t  similarly si tuated People 
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A S S O C  ; a t t o n ,  5 0 8  ~ 0 . 2 d  3 1 7 ,  3 1 9  ( F f a . 1 5 8 7 ) ;  Melton v .  Gunter, 7 7 3  

f . 2 d  1548, 1551 (11th Cir.1985). 

The City t r e a t s  Alessi v .  Ravbastos -Manhattan. ~ n c  L, 457 

U.S.504, 101 S.Ct.1895 (1981)’ as i f  it mandates pension o f f s e t s  

w i t h  regard  to pensions governed b y  ERISA, 29 U . S . C . ,  SlOOl, et 

sea. It does not .  It s t a t e s  t h a t  E R I S A  preempts t h e  field and 

t h e r e f o r e ,  s t a t e  s t a t u t e s  ptohlblting offsets are preempted b y  

ERXSA.  However,  i t  p o i n t s  out t h a t  the dec is ion  to have or r e f r a i n  

from h a v i n g  an o f f s e t  i s  a matter f o r  the contracting par t ies .  

In Florida, t h e  legislature certainly has the right to 

mandate that public employers refrain from adopting o f f s a t s ,  As 

a consequence, public employers a r e  i n  the same p o s i t i o n  as p r i v a t e  

employers who do not  adopt o f f s e t s .  Private employers may be 

equally as restrained f r o m  adopting o f fse ts  as are p u b l i c  

employers. For instance, a subsidiary o f  a largm corporation, as 

a matter o f  policy, may be ordered not to adopt an o f f s e t  and a 

company facing a powerful union, may be equally as constrained. 

Rather than create  a d i s p a r i t y ,  t h e  court's doclslon 

el iminates one. Pensioners under FRS and Chapters 175  and 185 do 

not  face o f f r m t r .  With regard to them, City r e t i r e e s  were at a 

disadvantagm. Now they are not. That i s  as it should be, 

‘Alesai 1s cited f o r  tho f i r s t  time in the motion for 
rehearing. 
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- 
We quote from t h e  F i r s t  DCA's opinion i n  U h a r  t v  v ,  

p a " q h a r t Y ~  441 So.2d 1160, 1162 (Fla.lst DCA 1983). 

- "As was s t a t e d  by the  Queen i n  
Hamlet, 'the l a d y  doth Protest too 
much, methinks. ' o r  as was s t a t e d  by  

do n o t  love a man who i s  zealour f o r  
nothing.  ' "  
Bowell  i n  h i s  1 '1 

Respect fu l ly  submitted, 

Williams a timntr 
Two Datran Canter, S u i t e  1100 
9130 South Dadeland 81vd.  
Miami , F l o r i d a  33156 
13061 663-1100 

Richard A .  S ick ing  
2700 S.W. T h i r d  Avmnue 
Suite 1-E 
M i a m i ,  Florida 33129 
[ 3 9 5 ]  858-9181 

and 

Joseph C. Sogor 
12815 S.W. 112 Court 
M i a m i ,  Florida 33176 
13051 233-1380 

A t t o m a y 8  f o r  ' the  ~ o t i t i o n e r r  
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b Pecko, Assistant C i t y  A t torney ,  700 A m e r i f i r s t  B u i l d i n g ,  One S . E .  
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