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STATEMENT OF THE CASE 

This eminent domain case was  filed in Broward County in 

1988. The Date of Taking was July 13, 1989. The trial was held 

on February 11-22, 1991 and was completed on March 14 & 15, 1991. 

WARREN PICILLO and SELINA PICILLO, h i s  w i f e ,  owners of 

Parcels 44 and 44TCE, together with BHARAT PATEL and GITA PATEL, 

owners of Parcels 47 and 47TCE, filed an appeal to the Fourth 

District Court of Appeals. 

Oral argument was held in April, 1992, and the  Opinion 

was rendered by the Fourth District Court of Appeals on February 

10, 1993. The Fourth District Court of Appeals reversed the trial 

court based on the doctrine of State Dept. of Transportation v. 

Bvrd, 254 So.2d 836 (Fla. 1st DCA 1971) and Williams v. State DeDt. - 

of Transportation, 579 So.2d 226 (Fla. 1st DCA 1991) and certified 

the following question to the Supreme Court of Florida: 

"MAY THE GOVERNMENT SUBMIT EVIDENCE THAT THE SEVERANCE 
DAMAGES OF A CONDEMNEE MAY BE CUFtED OR LESSENED BY 
ALTERATIONS TO THE CONDEMNEE'S PROPERTY WHEN THOSE 
ALTERATIONS REQUIRE THE GRANT OF A VARIANCE FROM THE 
APPROPRIATE GOVERNMENTAL ENTITY HAVING ZONING 
JURISDICTION OVF,R THE PROPERTY?" 

(APP.12) 
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FTATEMENT OF FACTS 

The thirteen unit motel owned by WARREN and SELINA 

PICILLO is located on three fifty-foot wide lots on the east side 

of State Road A1A in Pompano Beach, Florida. Three buildings are 

arranged in the shape of a U around a central patio on the two 

southernmost fifty-foot lots. On the eastern portion of the 

northern lot behind a fence is a swimming pool, pool deck, shuffle 

board court, pool pump and heater. On the west end of the 

northernmost lot, separated by the fence, is a grassed and dirt 

parking area along with a dumpster pad and telephone booths, an air 

conditioner pad, and a TV dish antenna. (See drawing an facing 

page- 1 
The motel was completed in 1953 (ROA 513) and has been 

operated continuously by various owners as a motel since that time. 

The motel units contain complete kitchenettes and guests often stay 

fo r  several months at a time. (ROA 802, 811) On the westerly side 

of the two southernmost lots was a paved strip of parking comprised 

of nine parking places perpendicular to the street. There was no 

curb or public sidewalk on A1A in front of this motel at the time 

of Taking. The grass parking area would accommodate from seven to 

eight additional cars (ROA 831) (APP.l). It is fenced off from the 

pool and shuffleboard area. (ROA 524 & 8 0 4 )  One of the thirteen 

motel units was at various times set aside as an office for the 

motel. The Taking consisted of a narrow strip of property across 

the front of the Santa Rosa Motel containing approximately 594 

square feet. (ROA 203, 617) The construction plans offered into 
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evidence by the County showed a curb to be built running the entire 

width of the front of the Santa Rosa Motel. (ROA 217) The Taking 

eliminated the use of all nine perpendicular, paved parking places. 

(ROA 6 6 4 ,  9 2 4 )  

The County's position at the Order of Taking hearing and 

at the trial was that the motel in the "Before Condition" only had 

nine legal parking places and that the side yard was simply that, 

a yard that could not legally be used as unpaved parking. At the 

Order of Taking hearing the County's appraisal position was that 

the swimming pool could be filled in and a new pool built in the 

patio between the three buildings, thus recapturing ten parking 

places on the northernmost lot without needing variances. This 

testimony was stricken on the Defendant's motion based on the BYlRD 

case because the testimony was based on a misconception of the law 

of severance damages, and the Order of Taking was denied. (ROA 0 
358-359) 

For the trial, the same appraiser opined that eight 

parking places could be put in the unpaved yard portion of the 

western portion of the northernmost lot and that two parallel 

parking places could be recaptured in front of the motel buildings 

on the two southernmost lots (APP.2), thereby reducing the 

severance damages to merely the cost of paving the side yard and 

re-striping the old paved parking. This plan would need two 

driveways on to the remaining tract, a violation of DOT standards 

(TR.848), and all ten parking spaces would violate at least one 

(and some several) zoning code requirements (TR.851)(APP.5-9). 
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A t  the trial the owners' position was that in the "Before 

0 Condition" the motel had parking f o r  sixteen or seventeen 

automobiles and in the "After Condition" had parking space for only 

five that fully complied with the zoning code existing on the date 

of taking, and therefore claimed severance damages in the amount 

of $ 2 5 5 1 1 8 0  (ROA 972). The zoning code had a grandfather clause 

that rendered the parking in the side lot legal. (APP.3) Business 

damages were claimed in the amount of $300,000 (ROA 1097), in 

addition to the value of the part taken of $3,300 (ROA 971). 

The County's position at the trial was that business 

damages were zero, reasoning that they were not legally allowable 

because they were duplicative of severance damages, that the value 

of the part taken was $9,100.00, and the severance damage was 

merely the cast to pave the side yard, in the amount of $26,117.25. 

The jury returned the verdict exactly an the County's figures for 

real estate and returned a business damage figure of zero (APP.10). 

M r .  Don Sutte was the County's appraiser. A Motion in 

Limine was filed (ROA 3 5 4 ) ,  prior to his testimony, moving to 

prohibit his testimony due to the facts that: 1) his testimony 

was based on a misconception of law in that he was concluding that 

the lost nine paved parking spaces could be recaptured by 

relocating them onto the side yard area in violation of the 

doctrine in State Dept. of Transportation v. Byrd , 254 So.2d 836 

(Fla 1st DCA 1971); that he relied on the testimony of a land 

planner who was using a zoning ordinance that was not in effect as 

of the Date of Taking; and that the land planner and M r .  Sutte 

2) 

3 )  
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were relying on the testimony of the City officials that a variance 

would be granted, which testimony is also a misconception of the 

law. Severance damages cannot be reduced by relying on the 

possibility that a permissive act by governmental authority would 

be granted. Objections were continually made during his testimony 

and motions for directed verdict were made at the end of the 

County's case and the end of the entire case based on the same 

grounds as above. (ROA 1497) All Motions and objections were 

denied. 

0 

A Motion In Limine was filed before the testimony of the 

land planner, Ms. Sheila Rose, (ROA 354) based on the fact that she 

was using a zoning ordinance that was adopted seven months after 

the Date of Taking and that she in part was erroneously relying on 

testimony of City officials as to their opinion of the action the 

City Commission would take, and that she was relying on an 

erroneous conception of the law of severance damages as set forth 

in State Dept. of Transportation v. Bvrd, supra. Continuing 

objections were made during her testimony, including a motion for 

directed verdict, which was made at the conclusion of Plaintiff's 

case and again after Defendants' case. (ROA 796, 1497) All motions 

and objections were denied. 

Motions in Limine were made prior to the testimony of 

City officials Reagan Yarbrough and Elmer F. Kleingartner (ROA 226- 

269) due to the fact that 1) they were not qualified to give 

opinions as to what the City Commission would do in granting a 

variance, 2) they were testifying as to the interpretation of a 
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zoning ordinance, which is the providence of the court, and 3) they 

were testifying as to the erroneous conception of the law that 8 
severance damages could be cured based on the assumption that a 

permissive act would be done in the future by governmental 

authority. Continuing objections and motions for directed verdict 

were made as to their testimony also .  These motions and objections 

were all denied. 

Pr ior  to the testimony of M r .  Gary Gerson, the County 

CPA, a Motion in Limine was made to disallow his testimony (ROA 

1422) on the grounds that 1) he was not qualified to give an 

opinion as to the legal conclusion that business damages were not 

allowable in a motel case because they were identical to severance 

damages and 2) that he was not qualified to give that opinion 

because he was not qualified as a real-estate expert to give an 

opinion as to what constitutes severance damages. An objection was 

also made as to his qualifications to testify as to motel damages. 

(ROA 1433, 1456) These motions were denied. 

The Defendants presented evidence from a qualified civil 

engineer that in the "After Condition" under the Zoning Law of the 

City of Pompano in effect on the Date of Taking only five parking 

places could legally be placed on the site. (ROA 844, 845) A land 

planner who was presented by the Defendants testified merely in 

rebuttal of the County's land planner to a limited point that since 

A1A is a state road, state road regulations would apply, that only 

one driveway would be allowed for  a 150 foot frontage and that 

therefore the second driveway to allow t w o  parallel parking places 
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in front of the motel buildings would not be allowed (ROA 1038- 

1052). The engineer had previously testified that both of those 

parallel parking places would violate requirements of the City Code 

that was in existence on the Date of Taking (APP.5, 6, In fact 

the Defendant's civil engineer testified in rebuttal that all ten 

of the parking spaces praposed by the County's land planner and 

appraiser violated provisions of the Zoning Codes that were in 

effect both on the Date of Taking and seven months after that date. 

0 
8 ) .  

(ROA 851-861) 

The Defendant's real estate appraiser testified that 

small "mom and pop" motels were not bought and sold an an income 

basis but that they were only done an a per unit approach. (ROA 

954-955) The Defendant's appraiser testified that thirteen unit 

motels should be valued in both the Before and After conditions on 

a per unit basis (ROA 952-955), and that in the After Condition, 

due to there being only five parking places remaining, the motel 

could only have five units, albeit they would be five larger units. 

(ROA 986-987) The County's appraiser even admitted that motels of 

this size were usually listed on a per unit basis, (ROA 637), and 

his market approach analysis was done on a per unit basis  (ROA 

618). His conclusion of value was based on the market approach, 

i.e., $30,000 per motel unit, and not on the income approach (ROA 

618). The Defendants presented M r .  Phil Disque, a CPA and lawyer, 

who testified as to business damages of $300,000 (ROA 1097) based 

on a capitalization of income theory, and he concluded that 5/12's 

of their income was lost. The County's C.P.A. Gary Gerson did not 

0 
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do a business-damage analysis and testified that as a matter of l a w  

motels do not  get business damages because they are the same as 

severance damages. 
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SUMMARY OF ARGUMENT 

(1) The question certified is, in fact, a moot question 

in this case for a number of reasons, and is not really one of a 

great public interest. The Fourth DCA in this case reversed for 

a new trial on the doctrine of State Dept. of Transportation v. 

Byrd, 254 So.2d 836 (Fla. 1st DCA 1971), as well as Williams v. 

State Dept. of Transportation, 579  So.2d 226 (Fla. 1st DCA 1991). 

The Bvrd case alone is enough to reverse and Bvrd does not even 

address the issue of the probability of variances nor of zoning in 

any manner. Therefore, even assuming that no variances at all were 

required to place eight parking places on PICILLO's side yard, the 

case should be reversed on the Bvrd doctrine. The 4th DCA did not 

certify the Bvrd doctrine nor even question its validity. The 

County in i ts  Brief recognizes the validity of Bvrd in footnote (5) 

on Page 13. 

( 2 )  The evidence presented by the County concerning the 

probability of a variance being obtained was predicated upon a 

zoning ordinance that was not in existence on the Date of Taking 

and was not adopted until seven ( 7 1  months after the Date of 

Taking. That being the case, the County's testimony was all based 

on the wrong zoning ordinance and the testimony should not have 

been allowed for that reason. When the premise fo r  an opinion 

falls, the opinion must also fall. 

( 3 )  The trial court allowed the County's C.P.A. to 

testify as a matter of law that business damages were not allowed 
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on motel cases and they are the same thing as severance damages. 

0 (ROA 1438) This is an incorrect statement of the law. Fla. Dept. 

of Transp. v. Ness Trailer Park, Inc., 489 So.2d 1172 (4th DCA 

1986). Both conclusions are beyond the legal expertise of a C.P.A. 

as he is neither a lawyer nor a real estate broker and the 

determination of whether business damages and severance damages are 

duplicative is one for the court to make after the jury verdict has 

come in. The case should have been reversible on that point also. 

(4) The trial court allowed city zoning officials to 

testify as to legal interpretation of zoning ordinances, which is 

beyond their legal expertise and is a matter that should be ruled 

on by the trial judge and not be allowed i n  testimony by lay zoning 

officials. Among other things, they interpreted the zoning code 

in such a way as to opine that parking on the side yard was not 

grandfathered in. 

(5) The trial court established the law of the case in the 

PATEL/PICILLO matter when at the Order of Taking the Court struck 

the testimony of the County's appraiser because of the Bvrd case 

doctrine that lost parking could not be recaptured by putting it 

in the side yard, because this would deprive the motel of its area 

of expansion and the area far other amenities for its guests to 

enjoy. Therefore, the Court should not have allowed at the jury 

trial the testimony which was based on exactly the same theory. 

(6) The testimony concerning the probability for a 

variance should not be allowed because a variance is vastly 

different from the probability of a zoning change. A variance 

10 



is purely permissive and can have many conditions attached thereto 

that make such opinion totally speculative. It would further cause 

the owner to have a motel in the after situation that did not  meet 

in all respects the zoning then in existence; whereas, in the 

before situation, when the motel was built, it complied with all 

of the current zoning regulations. 

11 



POINT I 

THE QUESTION AS CERTIFIED IS NOT OF GREAT PUBLIC 
INTEREST. 

The case of Williams v. State Dept. of Transportation, 

579 So.2d 226 (Fla. 1st DCA 1991), which was decided in April, 

1991, is the case from which the Fourth District Court of Appeals 

derived its conclusion that a condemning authority could not base 

its cure upon the reliance of or the presentation of testimony upon 

the possibility of obtaining a variance from zoning codes. Since 

that time, the legislature has met twice - in both 1992 and in 1993 
- and there has been no great hue and cry from the Department of 
Transportation or any other group of condemnor representatives that 

this case should be overridden by some legislative action. There 

have been no editorials in newspapers that this is an incorrect 

ruling nor any law review articles, known to this writer, 

condemning such a ruling. 

0 

This law derives from the Houston Texas Gas & Oil C o r p .  

v. Hoeffner, 132 So.2d 38 (Fla. 2 DCA 1961) case, which upheld the 

trial court when the court refused to permit evidence of value 

based on some nonobligatory of the policy of the condemnor to 

permit the defendants to make use of land within an easement after 

condemnation. This suit is no different than a permissive act of 

zoning authority to give relief from the zoning. The Houston Texas 

- Gas case is some 32 years old and State Dept. of Transportation v. 

Bvrd, 254 So.2d 836 (Fla 1st DCA 1971), the case which the 4DCA 
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relied on, is 22 years old. There has been no public outcry of any 

kind concerning those cases. 

In fact, in the case of Smith v. City of Tallahassee, 191 

So.2d 446  (Fla. 1st DCA 1966) the Appellate Court reversed the 

trial court fo r  allowing testimony that the City might grant its 

consent to bridge over a drainage ditch, "which consent could have 

been withheld or granted at its will with such restrictions or 

limitations as it wished" (PG. 4 4 8 )  The Smith case is some 27 

years old; again, without any great public interest being shown in 

that opinion. 
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POINT I1 

THE QUESTION CERTIFIED IS MOO!l! IN THIS W E  AND, 
THEREFOlRE. NEED NOT BE DECIDED. 

The Fourth District Court of Appeals has completely 

missed the point in Bvrd, supra, and in Williams, supra. In the 

Bvrd case there was no issue at all discussed about a variance nor 

a zoning change and, in fact,  the PATEL/PICILLO ca3e stands 

reversed based on the doctrine of Bvrd, that you cannot cure the 

damages for loss of parking in front by placing parking in another 

portion of the remainder tract without subscribingthe damages that 

are caused due to the loss of future expansion space or the loss 

of amenities for guests of the hotel to enjoy, or the loss caused 

by destroying other uses already on the remainder. The main thrust 

of the Williams case, supra, was to the same effect that the 

condemnor could not cure parking on the electronics business site 

by disrupting and taking space away from the business in their 

maintenance area and in their expansion area in the rear. In the 

Williams case, the point of the proposed changes having to meet 

with Code in all respects before they were admissible was a 

secondary point and totally unnecessary to the final decision of 

the case. As in the PICILLO case the issue of the probability of 

rezoning was also a totally secondary issue because even if one 

were to concede that they did not need to have any variances in 

order to place eight parking spaces in PICILLOS side yard, such 

testimony is inadmissible to cure damages based on the doctrines 
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in the Bvrd and Williams cases abaut the cure encroaching on an 

expansion area, an area f o r  the enjoyment of guests and on a 

maintenance area. In the Bvrd case the cure destroyed a 

shuffleboard court, which was not replaced. In the PICILLO case 

a pool heater was caused to be moved, a television disk was caused 

to be destroyed and the fenced-in courtyard area araund the pool 

was caused to be made smaller and the hotel lost its ability to 

park campers, trucks and boats in the side yard for its guests who 

stayed for months at a time. 

The evidence presented by the County for a variance was 

predicated upon a zoning ordinance that was non-existent on the 

Date of Taking. It was not adopted until seven months after the 

Date of Taking. That being the case, even assuming a condemnor can 

present a reasonable probability of a variance, the testimony 

should have been stricken because it was based on the wrong zoning 

ordinance. This court has stated in Yoder v. Sarasota County, 81 

So.2d 219 (Fla. 1955) at page 221: 

Nevertheless, the value must be established in light of 
these elements as of the time of lawful appropriation. 
(Emphasis by Court.) It is not proper to speculate on 
what could be done to the land, or what might be done to 
it to make it more valuable, and then solicit evidence 
on what it might be worth with such speculative 
improvements at some unannounced future date. To permit 
such evidence would open a floodqate of speculation and 
conjecture that would convert an eminent domain 
proceedins into a quessinq contest. (Emphasis added.) 

In Stubbs v. State DeDt. of Transportation, 332 So.2d 155 

(Fla. 1st DCA 1976) the Court stated at page 157: 
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a 
Further, the law of Florida is clear that in eminent 
domain proceedings a property owner's damages must be 
related to the time of taking, and the testimony of the 
expert appraisers must be related to that time. 

This unrelenting line of cams continued in Jacksonville 

Transportation Authoritv v. ASC Associates, 559 So.2d 330 (Fla. 1st 

DCA 1990) which said at page 333: 

. . .the evidence presented on that issue must 
be restricted to the value of the land taken 
at the time of the lawful appropriation 
(emphasis by Court) . . . The value must be 
established in the light of these elements as 
of the time of kwful appropriata. (Emphasis 
added. ) 

Therefore, the County's experts based their conclusions 

on a possible cost-to-cure on a date and time some seven months 

after the date of lawful appropriation and their testimony should 

0 not have been admitted. 

To further show the mootness and the total irrelevance 

of any testimony concerning a variance being possibly granted to 

locate parking in PICILLO'S side yard, one needs but remember that 

the testimony of the witnesses for both the County and the owner 

was to the effect that PICILLO was already parking cars, campers, 

trucks, and boats in the side yard and was able to have eight cars 

parked there in unmarked parking on the grass, There were specific 

ordinances in the city of Pompano grandfathering in such parking 

(APP.3, 4 ) ;  therefore, whether or not a variance could be granted, 

or whether or not a variance was needed, the condemnor cannot cure 

a loss of parking in the front by putting parking in the side where 
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parking is already occurring, and other amenities are already 

located. 

Since the Fourth District waited nine months after the 

oral argument to enter their Opinion, they must have overlooked 

some of the facts of this case. The above recited facts also show 

that the trial court was absolutely in error in refusing to grant 

Motions in Limine, Motions to Strike and Motions fo r  Directed 

Verdict directed to the County's proposed cure i n  the PICILLO case, 

regardless of the variance issue. Had the trial court adhered to 

its ruling at the Order of Taking hearing (which established the 

law of the case) and granted the Motions in Limine filed by 

PICILLO, the issue of allowing testimony concerning a variance 

would never have been reached. 
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POINT I11 

MAY THE GOVEFWMENT SUBMIT EVIDENCE THAT !lWE SEVERANCE 
DAMAGES OF A CONDEMNER MAY BE CURED OR LESSENED BY 
ALTERATIONS To THE CONDEMNER'S PROPERTP WHEN "HOSE 
ALTERATIONS REQUIRE THE GRANT OF A VARIANCE FFtOM THE 
APPROPRIATE GOVERNMENTAL ENTITY HAVING ZONING 
JURISDICTION OVER TWE PROPERTY. 

The question as certified by the Fourth District Court 

of Appeals was totally an unnecessary and secondary point in the 

Williams case, supra, and was an unnecessary and secondary point 

in the PATEL/PICILLO case, which is currently before the Court. 

Contrary to the statement by the 4DCA, the Bvrd case, supra, did 

not address this question at all. 

The only reason that it came up in PATEL/PICILLO is that 

the trial court erred in the fist instance in allowing testimony 

concerning moving parking into the side or back yards of the 

respective business establishments in order to cure severance 

damages. Both the Bvrd and Williams appellate courts based their 

reversal on their conclusion that such a theoretical mitigation of 

damages (1) was impermissibly based an a premise that would require 

destruction by the property owners of property that is outside the 

area af taking, ( 2 )  impermissibly ignored the fact that the new 

proposed parking area would intrude into a previous service area, 

( 3 )  ignored the impacts of rear parking for  customers, ( 4 )  ignored 

the impact which rear parking f o r  the customers might have on the 

value of the property as a business site, and ( 5 )  ignored the fact 

that the new parking would prevent further expansion of the 

business. 
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In the PICILLO matter parking was already located in the 

grassy side yard, and the County's plan required the relocation of 

a television disk antenna, a reduction in the size of the pool 

patio area and the relocation of other items. 

Notwithstanding the above, the variance testimony in 

reduction of severance damages should not be allowed because the 

granting of variances is a totally permissive act of some other 

governmental authority which may be granted, denied, or granted 

with any number of concessions or conditions that the grantee must 

meet that would also cause additional severance damages, such as 

additional costs to install whatever the conditions are (i.e., 

installation of mature landscaping, decorative walls, alteration 

of access, etc. ) . Such conditions would cause reduction in the 

value of the remainder cite in the eyes of the prospective, willing 

buyer knowing all of the surrounding facts. Such opinions that 

variances would be granted are purely speculative. The granting 

or denial of variances also can become a political problem where 

neighbors come down and abject at the hearing making such opinion 

even more speculative. 

It has been held in Peebles v. Canal Authority, 254 So.2d 

232 (Fla. 1st DCA 1971) that privileges that are merely 

"permissive" cannot be availed of in reduction of damages in an 

eminent domain case. The court stated at page 233: 

. . . Appellee could not base i t s  appraisal 
upon a policy of allowing access to the pool, 
as such access would be conditioned upon the 
benevolence of Appellee. 
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In Peebles, testimony concerning the probability of 

obtaining such a grant of access was allowed into evidence and the 

verdict and judgment was reversed and sent back far a new trial. 

Of similar import is the case of Houston Texas Gas & Oil 

C o r p .  v. Hoeffner, 132 So.2d 38 (Fla. 2 DCA 1961) which also is an 

eminent domain case that upheld the trial court when the Court 

refused to permit evidence of value based upon some non-obligatory 

policy of the condemnor to permit the defendants to make use of the 

land within an easement after condemnation. In that case the 

permission of the condemnor itself was held to be too speculative 

upon which to base a reduction of severance damages. In PICILLO 

the variance would have to be granted by the City of Pompano Beach 

over whom the County as condemnor had no influence. 

In Smith v. Citv of Tallahassee, 191 So.2d 446 (Fla. 1st 

DCA 1966), the appellate court reversed the case because the trial 

court denied motions to strike testimony based upon a hypothesis 

that the owners could bridge over the ditch that the condemnor was 

going to put on the part taken. The court stated at page 448: 

An easement over, above and under (Emphasis by 
Court) the thirty foot  ditch effectively 
prohibited the required use by the owners 
without the consent of the Citv, which it could 
withhold or qrant, at i t s  will, with such 
restrictions or limitations as it wished. 
(Emphasis added.) 

Since the jury awarded only the cost of paving new 

parking places, we can only speculate on how much the damages might 

be, should the city not allow all of the parking proposed by the 
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County, but rather allow only 75% of the spaces due to the large 

number of exceptions requested or should the city require 

decorative walls or mature landscaping or  some other restriction 

as a condition to granting some or all of the variances. 

Quite another reason for  disallowing opinion testimony 

as to the possibility of a variance being obtained here is that at 

the time the building was built, the owners complied in all 

respects with any then existing zoning regulations and in the 

"after" situation they deserve t a  be able to have parking that 

complied in all respects with the parking regulations in effect on 

the date of taking. The requirements in the Code of Ordinances 

concerning size of parking places, handicapped parking, location 

and number of driveways, cross-vision triangles and back-up turning 

room in parking lots are f o r  safety. The plan proposed by the 

County violated a great number of these safety regulations, which 

would endanger not only the guests of the motel but passing 

motorists on the improved A-1-A. An owner should not be compelled 

to accept as a "cure" parking that violates safety regulations. 

Every parking space designed by the County in their cure, which was 

allowed into evidence, violated at least one portion of the 

Ordinance concerning design and lay out of parking lots. (ROA.863; 

APP.5-9) The County's appraiser has ignored the effect that an 

unsafe or sub-standard parking arrangement would have on the price 

that a willing purchaser would pay f o r  this property, particularly 

when other motels in the area have parking that does not violate 

these safety regulations of the Code. 
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In other words, the owner has the right not to be forced 

to endure a sub-standard cure. He should have the absolute right 

to have any cure proposed to be of equal dignity to that which he 

has lost; and, if that cannot be done, he should be paid monetary 

damages. 

all of the requirements to whatever code was then in existence. 

In this case, the owner lost parking that when built met 

The question of the admissibility of testimony concerning 

obtaining a variance in this case is a total "red herring" and was 

not necessary to the case at all for two reasons: 

1) The parking already existed in the side yard, so any 

put there was not a "recapture of lost spaces." 

2) Even if no variances were needed, the parking could 

not be put in the side yard under the doctrine of the Bvrd and 

Williams cases, which the Fourth DCA has specifically recognized 

as being the law in Florida. 
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POINT IV 

THE CASE SHOULD BE REVERSED BECAUSE THE TRIAL COURT 
ALLOWED CI'I'Y ZONING OFFICIAL TO TESTIFY CONCERNING THE 
"LEGAL" INTERPRETATION OF "HE ZONING ORDINANCE. 

The trial court allowed a M r .  Reagan Yarbrough, an 

official of the City of Pompano Beach Zoning Department to testify, 

over objection, that the current zoning code did not grandfather 

in PICILLOS allowing parking on his side lot. The zoning official 

admitted that the zoning code was not adopted until August, 1957, 

and the uncontroverted testimony is that the motel was built as a 

13-unit motel in 1952-53 and there had been parking on that lot 

aince that time. 

The Pompano Code, Section 155.128 (APP.3, 4 )  is a 

grandfathering subsection which reads as follows: 

This subchapter shall not apply to parking areas in 
existence as of the effective date of this subchapter. 

This is clear and absolute evidence that the parking on 

the unpaved side lot is, as a matter of law, grandfathered in and 

the City employee should not have been allowed to testify 

otherwise. 

In Edward J. Seibert v. Bayport B&T Club, 573 So.2d 889 

(Fla. 2 DCA 1990) at page 891 the Court said: " A n  expert should not 

be allowed to testify concerning questions of law." This case 

dealt with the interpretation of a building code. The court's 

direct holding at page 892 was: 
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The trial court not only erred by submitting 
a question of law to the jury, but under the 
circumstances of this case it also erred by not 
interpreting the Standard Building Code . . . 
and then directing a verdict fo r  Seibert. 

The question of grandfathering in the seven or eight 

parking spaces in the unpaved, side yard would prove that even if 

the County's plan for placing eight parking places in the side yard 

did not need any variances at all, the parking could not be 

recaptured in an area that was already being used for parking. 

It should be noted that M r .  Sutte stated on cross- 

examination that if the grandfathering allowed parking on the side 

lot the Santa Rosa Motel would have seventeen spaces in the 

tlbeforetl situation (TR.679) and further admits that if they already 

had parking on the side l o t ,  the parking lost in front could not 

be replaced there in the ttafterll situation (TR.650, 651) and that 

the hotel would be worth less if it had only eight parking spaces 

in the side lot as opposed to thirteen or more (TR.681). M r .  Sutte 

testified that the uncured loss af nine front spaces would totally 

damage out the property's improvements and the remainder would be 

worth land value only (TR.664). 

The trial court should not have allowed testimony from 

M r .  Reagan Yarbrough concerning his interpretation of the 

grandfathering clause and the trial court should have ruled as a 

matter of law that the grandfathering clause did apply. In that 

case, the question of whether or not a variance would be granted 

had no meaning, since the parking could not be put in the side yard 
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which was already utilized 

the guestion of probability 

this case. 

for  parking. 

of a variance 
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POINT v 
IT WAS ERROR To ALLOW THE COUNTY'S C.P.A. TO TESTIFY M 
A MAWER OF "LAW" THAT BUSINESS DAMAGES WERE NEVER 
ALLOWED IN A MO!PEL CASE. 

A Motion in Limine was made to disallow the County's 

C.P.A. M r .  Gerson to testify. This Motion was denied and M r .  

Gerson was allowed to testify as to what amounted to a Itlegal" 

opinion - that business damages are not allowed in a motel case 
where there is a partial taking and a claim for severance damages. 

M r .  Gerson testified, "What I am an expert to is that you just 

can't do both together" (TR.1444); and at the Transcript, Page 

1428: "I was trying to make a point that you do not give business 

damages to a motel. You give severance damages. Business damages 

are duplicative of a - damages to a motel or hotel." 
In Williams v. Dept. of Transportation, 579 So.2d 226 

(Fla. 1st DCA 1991) the Court held that an expert should not be 

allowed to testify concerning questions of "law. 'I Mr. Gerson's 

statement was in fact a question of law and, not being an attorney, 

he was not qualified to make such a statement and in fact the 

statement was "dead wrong" anyway. 

The Fourth District Court of Appeal has very succinctly 

stated the law in this area in the case of Fla. Dept. of Transp. 

v. Ness Trailer Park, Inc., 489 So.2d 1172 (Fla. 4 DCA 1986) by 

saying at page 1181: 

The Statute permits both severance damages - 
if suffered - and business damages, if proven. 
It does & say the condemnee may have one or 
,the other but not both. . . . I t  (Emphasis 
added. ) 
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The Court did go on to say that if severance damages and 

business damages turn out to be identical, a double compensation 

will be disallowed. The court continued on the same page a8 

follows: 

Moreover, logically if one is compensated for 
decrease in the value of one's remaining land 
resulting from the taking of a portion of the 
original parcel, how does that repay one for 
the loss of income that also results from the 
taking? No matter how one calculates the 
severance damaqes, those are compensation fo r  
reduction in value of the condemnee's remaininq - 
land, and nat for damaqes to his business. 
(Emphasis added.) 

In the instant case, the jury should have considered 

testimony about the amount of business damages and the amount of 

severance damages. At a later hearing, if the trial judge were to 

conclude that they were duplicative, then it would be a simple 

question of election of remedies and the owner could choose which 

he wanted, severance damages or business damages. 

It is interesting to note that M r .  Gerson assumed that 

the only way to value matel real estate was by the income approach 

and that therefore an analysis by an accountant of the loss of 

income of the motel would be the same as an analysis of severance 

damages to the real estate. However, in the PICILLO case, both the 

owners' appraiser and the County's appraiser appraised the motel 

on a per unit basis, which is not an income approach. 
Not only was M r .  Gerson testifying as to a legal opinion, 

Since the legal opinion that he gave to the jury was dead wrong. 

27 



the  jury awarded zero business damages, as against testimony from 

the owner's witness, who was  both a C.P.A. and lawyer, that  the  

business damages w e r e  $300,000, the owner has been grievously 

injured by this error. 

0 
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CONCLUSION 

The probability of obtaining variances is far too 

speculative to be reliable evidence of the "full compensation'' 

guaranteed by the Florida Constitution. 

The main thrust of the County's case is not whether a 

variance can be granted but whether or not damages can be cured by 

putting parking in PICILLO'S side lot. Since that threshhold 

question has been answered in the negative by Byrd and Williams, 

the question of variances need not be addressed here. 

Further, since the First District did not recognize that 

the variance question was one of great public interest, and since 

two legislative sessions have passed since it was enunciated in 

Williams, and there has been no outcry from the public, lawyers, 

nor administrators of the various public bodies with rights of 

eminent domain it cannot be said there is any great public interest 

in this issue. 

IT IS THEREFORE SUBMITTED THAT JURISDICTION SHOULD BE 

DENIED BUT IF GRANTED THE QUESTION SHOULD BE ANSWERED IN THE 

NEGATIVE. 
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(Fla, 1st DCA 19911, and State Department of Tran8pOC~:ion vI  

Byrd, 254 So. 2d 836 (€18. 1st DCA 1971). These c h m m  stand for 



I 

' the proposition t h a t  t h e  government, when attempting t c l  prove 

Copt-to-cure severance - damages,. - cannot present evidence of 

proposed alterations' t o  a , condemnee's propetty * when ' t h h  
. .  . .  - .. . -  

I - -  < .  

alterations are  predicated upon t h e  gr.snt of a variance f : r m  the 

controlling zoning authority.' Here, virtually t h e  gover.imant;m 

entire ease on cost-to-cure we8 predicated upon speculation t h a t  

such variances would be granted t o  permit t h e  sppcllantm .to 

relocate and reconstruct parking faeilitiea lost by virtue of the 
taking. In addition, the Qovernment'e experts failed to consider 

any loss to the eondeinnees by virtue of the appropriation of 

other areas o f  their property for parking. Williamz, 579 So. 

26 a t  229. 

. ._ 

In B r d ,  on facts similar to those here, the. Firot  D.irtrict  
reasone -yd- t a .  

[ T h e  rtate appraiser's estimate of damages 
subtained by appellees 16 im trmi8sibly 
bared on 8 ptemise which wou P d require 
destruction by the property owner8 of 
property which is outside the area of taking 
as a,..means of theoretical mitigation o f  
damages, 

* B r d ,  254 So. 28 a t  837. In Williams, in addition to following 
+i Bvr , the court  also h e l d :  

But I t  was n o t ' t h e  province of the jury  to 
determine whether t h e  Department I s propobed 
cures met the requirements of the code baaed 
on the witnesses' opinions or whether i t  was 
pomible t o  obtain a variance for any 
deviations therefrom. The t r i r l  court 
committed reversible error in allowing 
Varnum to t e s t i f y ,  over abjection, on these 
questions of law and in submitting these 
question8 t o  the jury, 

Williams, 579 So, 26 a t  231. 
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While we- ggrce with.rppellantr t h a t  a new t x j r l  i 8  

required, we admit concern over. the government's d 8 h  t h a t  it 

rhould be sllawed to present evidence as to the poss ib i l i t ' y  of II 

variance, much in the same way t h a t  a property owner may aubmit 

evidence that its property Phauld be valued a t  its hiphsrt and 

bemt w e  even if that u m  would require a change in zoning. 
Herr, the variances in question involve parking repulationa in 
the building and zoning code rather thsn rezoninsj of the 

property . 

a 

Flor ida  cases have held that the r e a m n s b l e  

probability of rezoning i r  8 factor the t r ier  of f a c t  may 

consider when determining the value of condemned land.  Sat, 
e.g+, Board of Comm'rr of S t a t e  Inster. *v. Tsl lahssscr t  Bank C 

Trust Co., 100 So. 26 67 ( F l a .  lrt DCA 1958)(Tallaharrec Il); 

Board o f  Comm'rS o f  S t a t e  fnsts. v. Tallahassea Bank & Trust, 
CO., 108 SO. 2 d  74 IFla. 1st DCA 1958)(Tallahassec # 2 ) ,  ectt, 

0 

quashed, 116 So, 26 762 (Flb. 1959); C i t . y  of MiamiBcach  v. 

BuckleV, 363 SO. 26 360 ( F l a ,  38 DCA 19781, pert. dirmissl3d, 374 

SO. 28 98 (Fla. 5 9 7 9 )  , 

The county argues t h a t  rezoning and varisncsm are  

sufficiently analogous to require application of tha abovr-cited 

cases. In fact ,  the county relies on language from our ruptcme 

court to the effect thc , t  "to grant a varisnce or exception i 8  to 

rezone. T r o w  v. E U ,  53' So, 2d 717, 7 2 0  (Fla. 19511,  - 

Arguably, the language used in some of t h e  C ~ P ~ S  cited above i r  

broad enough to support the countylg position, For i r t b t e n c t ,  in 

Tal lshastsee  # 2 ,  the f i r s t  district announced the rule, based on a 

"consistent line of modern authority," t h a t :  0 



a [Elven though an crx,sting municipal 2 in51 
ordinance may prohibit the use of property 
for ststei i  purposes at t h e  time of 
condemnation, nevertheleas, if there i s  a 
reasonable probability t h a t . t h e  ordinance 
may be changed or an exception made in the 
foreseeable fu ture ,  then the value fox such 
use as may be included in the amendment or 
e%eeption may be considered. 

108 SO. 2d a t  8 3 .  Given the fact that I vbrisnce Is a l s o  known 

86 en exception to CI zoning ordinance, this lsnguage wggests  

that tho pcssibility of obtaining a variance in the t m r  fu ture  

may be considered by a j u r y .  In fact, a few jurisdicticnb have 

permitted eonniderntion of the reasonable probability that a 

variance will be grantcrd. EQt, t . q . ,  Gorenson Tran6P.&l., fnc .  

v, S t a t e ,  488 A.  28 45f: (Conn. App. C t . ) ,  cert. denied, 4511 A. 26 

1105 (Cmn. 1985) ;  In re Old Riverhead Road, 264 N.Y.S. 28 162 

(N.Y. Sup. Ct,. 1 9 6 5 ) .  .For the re8sona"expree~ed in Wi2-litIms and 
.... 

Bvrd, we decline t o  fol.low thePe holdings. See S&I notel 1. 
However, hecause of our concernm, and h order to 

allow the government the opportunity to seek further review of 

thin important iosue, we hereby certify the fallowing to the 

rupremr court ah'- an imue of great public importance: 

MAY THE COVERNME=Nl' SUBMIT EVIDENCE THAT THE 
SEVERANCE DIIMAGES OF A CONDEMNEE MAY BE 
CURED OR LESSENED BY ALTERATIONS TO THE 
CONSDEMNEE'S PROPERTY WHEN THOSE ALTERATIONS 
REQUIRE THE GRANT OF A VARIANCE FROM THE 
APPROPRIATE GOVERNMENTAL ENTITY HAVING 
ZONING JURISDICTION OVER THE PROPERTY? 

ANSTEAD and HERSEY, JJ., concur. 
LETTS, J., Concurs in c,onclusion only. 
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