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STATEMENT OF THE CASE AND FACTS 

The Respondent accepts the P e t i t i o n e r ' s  Statement of t h e  Case 

and Facts as a generally c o r r e c t  overview of t h e  sequence of e v e n t s  

concerning t h e  t r i a l  c o u r t ' s  d e n i a l  t o  grant r e s t i t u t i o n  and the 

Second D i s t r i c t ' s  denial of t h e  State's petition for writ of 

c e r t i o r a r i .  
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SUMMARY OF THE ARGUMENT 

The Second D i s t r i c t  Cour t  of Appeal d i d  n o t  e r r  i n  denying  t h e  

S t a t e ' s  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  where t h e  t r i a l  c o u r t  d i d  

n o t  depart  from t h e  e s s e n t i a l  r e q u i r e m e n t s  of t h e  law i n  r e f u s i n g  

t o  impose r e s t i t u t i o n .  Because r e s t i t u t i o n  is d i r e c t l y  re la ted t o  

t h e  cause a t  issue,  it m u s t  be i n c l u d e d  i n  t h e  s e n t e n c e .  I t  is n o t  

an  a n c i l l a r y  matter which can  be de te rmined  a t  some f u t u r e  d a t e .  

Because t h e  trial c o u r t  d i d  n o t  o r d e r  an  amount of r e s t i t u t i o n  i n  

t h e  f i n a l  judgment,  and more t h a n  60 d a y s  passed s i n c e  s e n t e n c i n g ,  

it no  l o n g e r  had j u r i s d i c t i o n  t o  o r d e r  r e s t i t u t i o n .  T h e  d e c i s i o n  

of t h e  Second Di s t r i c t  Cour t  o f  Appeal m u s t  be approved .  
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ARGUMENT 

ISSUE 

THE SECOND DISTRICT D I D  NOT ERR I N  
DENYING THE STATE'S PETITION FOR 
WRIT OF CERTIORARI WHERE MORE THAN 
SIXTY DAYS HAD ELAPSED AFTER SEN- 
TENCE WAS IMPOSED AND THUS THE TRIAL 
COURT D I D  NOT DEPART FROM THE ESSEN- 
TIAL REQUIREMENTS OF THE LAW. 

Respondent w a s  s e n t e n c e d  t o  s i x  months imprisonment  t o  be  

fo l lowed  by a p r o b a t i o n a r y  p e r i o d  of one y e a r  (R36,37) .  The 

o r i g i n a l  s e n t e n c i n g  o r d e r  on May 1 7 ,  1991,  o r d e r e d  r e s t i t u t i o n  and 

t h e  t r i a l  c o u r t  r e s e r v e d  j u r i s d i c t i o n  fo r  60  days a t  which t i m e  a 

h e a r i n g  would be h e l d  t o  d e t e r m i n e  t h e  amount of r e s t i t u t i o n  (R37) 

A t  t h e  r e s t i t u t i o n  h e a r i n g  on August 8,  1991,  t h e  trial c o u r t ,  sua 

s p o n t e ,  de t e rmined  t h a t  it had l o s t  j u r i s d i c t i o n  t o  impose 

r e s t i t u t i o n  (R15).  However, a h e a r i n g  was h e l d  t o  p e r f e c t  t h e  
a 

r e c o r d  for p u r p o s e s  f o  a p p e a l  (R16) . A t  t h e  c o n c l u s i o n  of t h e  

h e a r i n g ,  t h e  t r i a l  cour t  de t e rmined  t h a t  r e s t i t u t i o n  c o u l d  n o t  be 

o r d e r e d  because  more t h a n  s i x t y  d a y s  had e l a p s e d  s ince t h e  

r e sponden t  was s e n t e n c e d  (R24,25) .  P u r s u a n t  t o  S t a t e  v .  M a r t i n ,  

577 So. 2d 689 (1st DCA) , rev iew d e n i e d ,  587 So. 2d 1329 ( F l a .  

1991)  and McLaushlin v .  S t a t e ,  573 So. 2d 419 (Fla. 2d DCA 19911, 

t h e  t r i a l  c o u r t  d i d  n o t  d e p a r t  from t h e  e s s e n t i a l  r e q u i r e m e n t s  of 

t h e  law i n  r e f u s i n g  t o  o r d e r  r e s t i t u t i o n .  

For  two r e a s o n s ,  t h e  t r i a l  c o u r t  l a c k e d  j u r i s d i c t i o n  t o  impose 

t h i s  r e s t i t u t i o n ,  F i r s t ,  McGurn v .  S c o t t ,  596 So. 2d 1042 (Fla. 

1992)t h e l d  t h a t  a t r i a l  c o u r t  could not reserve j u r i s d i c t i o n  t o  
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impose prejudgment interest. Prejudgment interest is like 

restitution because it "is awarded as j u s t  compensation to those 

who are damaged by having their property withheld from them ox 

destroyed." Id. at 1044. If a trial court cannot reserve 

jurisdiction to impose prejudgment interest in the civil context, 

then it also cannot reserve jurisdiction to impose restitution in 

t h e  criminal context. McGurn thus was squarely inconsistent with 

cases such as Savory v. State, 600 So. 2d 1 (Fla. 4th DCA 1 9 9 2 I r  

which h e l d  that the trial court may reserve jurisdiction for as 

long as two years to impose restitution. 

Second, t h i s  Court has held that the trial court has jurisdic- 

tion to impose restitution only f o r  sixty days after the sentence 

was entered, pursuant to Fla. R. Crim. P. 3.800(b). McLaushlin v. 

State, 573 So. 2d 419 (Fla. 2d DCA 1991). Respondent strongly 

disagrees with McLauqhlin that a trial court has even as much as 

sixty days to add restitution, not only because McGurn overruled 

McLaus'hlin but also because Rule 3.800(b) applies only to modifica- 

tions or reductions of the sentence, and imposing restitution is 

patently an increase in the sentence, not a mere modification. 

Judge Scheb's reasoning in McLaushlin that the added restitution 

was a mere modification was similar to his reasoning in Clark v. 

State, 559 So. 2d 1272 (Fla. 2d DCA 1990), which this Court 

rejected in Clark v. State, 579 So. 2d 109 (Fla. 1991). Just as an 

added probation condition of residence in a probation and restitu- 

tion center is an illegal increase in the sentence and is not a 

"mere modification" which a judge can willy-nilly impose in the 
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absence  of a n  a f f i d a v i t  of v i o l a t i o n ,  C l a r k ,  so a l s o  t h e  i m p o s i t i o n  

@of r e s t i t u t i o n  a f t e r  s e n t e n c i n g  is an  i l l e g a l  i n c r e a s e  i n  t h e  

s e n t e n c e  and n o t  a mere m o d i f i c a t i o n .  

I n  any e v e n t ,  t h e  r e s t i t u t i o n  i n  t h i s  case was imposed more 

t h a n  s i x t y  d a y s  a f t e r w a r d ,  and it was i l l e g a l  even under  

McLauqhlin, Savory d i s t i n g u i s h e d  McLauqhlin because t h e  res t i tu -  

t i o n  i n  McLaushlin was n o t  o r i g i n a l l y  imposed w h i l e  t h e  r e s t i t u t i o n  

i n  Savory was o r i g i n a l l y  imposed b u t  i n  an  undetermined amount. 

T h i s  C o u r t  shou ld  d i s a g r e e  w i t h  Savory i n  t h a t  r e s p e c t  and a g r e e  

w i t h  t h e  r e s u l t  of S ta te  v .  M a r t i n ,  577 So. 2d 689 (Fla. 1st DCA 

1991)  , rev iew d e n i e d ,  587 So. 2d 1329 ( F l a .  1991) , which had f ac t s  

s imilar  t o  Savory and y e t  reached  a d i f f e r e n t  r e su l t .  No s u b s t a n -  

t i v e  d i f f e r e n c e  e x i s t s  between n o t  i n i t i a l l y  imposing r e s t i t u t i o n  

a t  a l l  and imposing it b u t  i n  a n  amount t o  b e  de te rmined  two y e a r s  

l a t e r .  

Sound p o l i c y  r e a s o n s  r e q u i r e  an  i m p o s i t i o n  of r e s t i t u t i o n  

immedia te ly .  Piecemeal s e n t e n c e s  create p iecemea l  a p p e a l s ,  which 

are c l e a r l y  u n d e s i r a b l e .  Moreover,  d e f e n d a n t s  who wish t o  c o n t e s t  

t h e  r e s t i t u t i o n  have t o  remain i n  t h e  c o u n t y  j a i l  a f t e r  s e n t e n c i n g  

and t h e r e b y  lose t h e i r  g a i n  time i n  t h e  s t a t e  p r i s o n  sys t em,  

F i n a l l y ,  d e f e n d a n t s  i n  F l o r i d a  have a basic r i g h t  t o  f i n a l i t y  and 

c e r t a i n t y  i n  s e n t e n c i n g  t h a t  is  r e a s o n a b l y  e x p e d i t i o u s .  C l a r k  v .  

S ta te ,  572 So. 2d 1387 ( F l a .  1991) ;  Woodland v.  L indsey ,  586 So, 2d 

1255 ( F l a .  4 t h  DCA 1 9 9 1 ) .  They shou ld  n o t  have t o  wait  f o r  an  

i n d e t e r m i n a t e  p e r i o d  of t i m e  w i t h  t h e i r  

heads  u n t i l  t h e  c o u r t  decides t o  impose 

s e n t e n c e  hanging ove r  t h e i r  

i t .  C e r t a i n l y ,  t h i s  Cour t  
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would disapprove an indeterminate sentence of incarceration with a 

Restitution is n o t  0 length "to be determined two years later." 
different in this respect. 

Perhaps in some cases, medical expenses and similar forms of 

restitution as in Gladfelter v. State, 18 Fla. L. Weekly S308 (Fla. 

May 27, 1993) upon which Petitioner relies, cannot be determined 

immediately. If an exception is made fo r  restitution of this sortr 

then the trial court shou ld  be required to j u s t i f y  and limit it in 

a written order entered at the time of sentencing. In any event, 

even if this exception might be valid in rare cases, it did not 

apply below because the restitution for grand theft in t h i s  case 

should  have been readily determinable. In most cases, no valid 

excuse can exist for a prosecutor's failure to be prepared fo r  the 

imposition of restitution at sentencing. 

It is axiomatic that a lack of jurisdiction is fundamental 

error and can be challenged at any time. Sentences imposed without 

jurisdiction are void. Milliken v. State, 398 So. 2d 508 (Fla. 5th 

DCA 1981): Malone v .  Meres, 91 Fla. 709, 109 So. 677 (Fla. 1926). 

Therefore, the trial court in this case did not commit error in 

refusing to impose restitution and d i d  n o t  depart from the 

essential requirements of the law. This Court should affirm the 

decision of the Second District in denying the Petitioner's request 

for certiorari relief. 

a 
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CONCLUSION 

Based upon t h e  foregoing  f a c t s ,  arguments, and citations of 

a u t h o r i t y  t h e  s t a t e  r e q u e s t s  t h a t  t h i s  Honorable Court  en t e r  a n  

o rde r  approving the d e n i a l  of the writ of c e r t i o r a r i .  
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