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JURISDICTION BTATEMENT 

This brief on jurisdiction relates to a s i x  to five en banc 
decision of the Fourth District Court  of Appeal ruling on the 

Ilbusiness records*' exception to the hearsay rule. It is f i l e d  on 

behalf of petitioner, Douglas J. Love, who seeks discretionary 

review in this court of the decision of the Fourth D i s t r i c t  i n  Love 

v. Garcia, 17 F.L.W. D2768 (Fla. 4th DCA Dec. 9, 1992) (App. 1). 

Review is sought on the basis that the decision Ilexpressly and 

directly conflicts with the decision of another district cour t  of 

appeal . . . , It specifically Southern Bakeries Inc .  v. Fla. 

Unemloment Appeals Comm'n, 545 So.2d 898 (Fla. 2d DCA 1989) (App. 

2) ; Dutillv v. DeD't of Health & Rehabilitative Serv., 450 So.2d 

1195 (Fla. 5th DCA 1984) (App. 3); McEachern v. State, 388 So.2d 

2 4 4  (Fla. 5th DCA 1980) (App. 4 ) ;  and Hollev v. State, 328 So.2d 

224 (Fla. 2d DCA 1976) (App. 5 ) .  Fla. Const. art. V, S 3 ( b )  ( 3 )  

(West Supp. 1993) (App .  6 )  and Rule 9.030(a) ( 2 )  (A)  (IV), Fla. R. 

App. P. (West Supp. 1993) (App. 7). 

Ford Motor Companv v. Kikis, 401 So.2d 1341 (Fla. 1981) (App. 

8 ) ,  defines the scope of this Court's conflict jurisdiction. Kikis 

rejected a standard requiring a district court of appeal to 

Itexplicitly identify conflicting district court or Supreme Court 

decisions in its opinion in order to create an express conflict.It 

Id. at 1342. Instead, the court held that legal principles 

discussed by an appellate court in rendering its decision ltsuppl[y] 

a sufficient basis f o r  a petition f o r  conflict review." This 

is the situation presented in this case. 
Id. 
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_STATEMENT OF THE CASE AND F ACT$ 

This case arose from an automobile accident on April 3 ,  1986 

in which petitioner, Douglas Love, struck respondent, Luz Maria 

Garcia, a pedestrian who was crossing the street against a red 

light. The specific issue involved here is what constitutes a 

proper predicate for admitting business records into evidence under 

Section 90.803(6) of the Florida Statutes (App. 9) as an exception 

to the hearsay exclusionary rule. 

At the trial, petitioner sought to introduce the results of 

two blood alcohol tests of the respondent taken while she was 

hospitalized immediately after the accident. Petitioner also 

sought to introduce testimony that she was intoxicated at the time 

of the accident. By way of background, the first blood test, 

showing a .23 blood alcohol level, was performed by SmithRline on 

a specimen taken immediately upon respondent's arrival at the 

hospital. The second test, showing a .14 blood alcohol level, Was 

performed at the hospital on a specimen taken a couple of hours 

after she was admitted. 

In his pre-trial catalogue, petitioner listed and planned to 

call the records custodians of both the hospital and SmithKline to 

lay the predicate f o r  the introduction of the two blood alcohol 

tests. Respondent moved in limine to exclude these test results 

claiming that petitioner had failed to list any witnesses in his 

pre-trial catalogue which could lay a proper predicate for 

admission of the test results. The trial court granted 
respondent's motion in limine. Thereafter the case was tried, and 
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the jury ultimately awarded respondent $2 million, reduced by one- 

half based upon a 50% comparative factor. Thus, the trial Court 

entered a final judgment against petitioner for $1 million. It 

later denied petitioner's motion for new trial. 

On appeal, the Fourth District initially reversed the trial 

court's ruling. In its initial opinion, the court stated that: 

[Tlhe [business records] rule was developed to 
eliminate the inconvenience and sometimes 
impossibility of producing witnesses who could 
testify from their personal knowledge as to 
the truth of the entries made. The business 
records exception IIis generally recognized 
because of the reliability of business records 
supplied by systematic checking, by regularity 
and continuity which produces habits of 
precision, by actual experience of business in 
relying on them, and by a duty to make an 
accurate record as part of a continuing job or 
occupation. . . . Thus, as long as a party 
properly authenticates the records through the 
testimony of the records custodian or other 
qualified witness, as prescribed by the rule, 
they are admissible.Il 

Love, 17 F.L.W. at D2772 n.8 (citations omitted). The Fourth 

District noted that respondent's sole ground for objecting was 

respondent's assertion that the records custodian could not 

properly authenticate the documents. Since petitioner was prepared 

to call the records custodians of both businesses conducting the 

tests, however, the court held that the trial court abused its 

discretion in refusing to admit the evidence. fd. at D2773 n. 8 .  

A petition f o r  rehearing en banc was then filed. 

By a six to five margin, the Fourth District withdrew the 

panel decision and substituted an affirmance of the trial court's 

exclusion of the blood test results. 17 F.L.W. D2768. Incredibly, 
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the court held that a proper predicate to admit a blood test as a 

business record under Section 90.803(6) must include Ilevidence as 

to the drawing of the blood, the chain of custody, the 

administration ofthe test, and the interpretation and reporting of 

the test result.It Since the record is devoid of any claim of 

untrustworthiness of the evidence,' it frankly appears as though 

the majority was simply attempting to rewrite the evidence code by 

finding an implied presumption of untrustworthiness of all blood 

alcohol tests as perhaps an Ilexception to the exception''. 

WHY DISCRETIONARY REVIEW SBOULD BE EXERCISED 

This case presents an essential question relating to what 

constitutes a proper foundation f o r  admitting business records 

under Section 90.803 (6) of the Florida Statutes as an exception to 

the hearsay rule. If the decision of the Fourth District stands, 

it will go far beyond the bounds of an individual injustice 

suffered by petitioner. It will undermine the very purpose for 

which the business records exception to the hearsay rule was 

enacted -- to avoid inconvenience and expense in admitting such 
evidence based upon the inherent reliability of business records. 

Almost inviting further review, the Fourth District admits to prior 

inconsistency among its own earlier opinions, and then confuses the 

issue further by creating conflict with the other districts. 

Judge Warner noted in her dissent that the evidence should 
have been admitted because Ilmedical records are admissible under 
section 90.803(6) through a records custodian, unless the osponent 
carries the burden showing the untrustworthy nature of the 
evidence.*I Id. at D2771. 
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' 1  

SVMMAR Y OF ARGUMENT 

The en banc opinion misinterprets the business records 

exception to the hearsay rule contained in Section 90.803 (6) of the 

Florida Statutes. In doing so, the Fourth District virtually 

creates a presumption of untrustworthiness unless every party in 

the chain of custody can be paraded into court to authenticate the 

record. A s  a result, conflict has been created with the Second 

District decisions in Southern Bakeries Inc. v. Fla. Unemslovment 

Almeals Comm'n, 545 So.2d 898 (Fla. 2d DCA 1989) and Hollev v. 

State, 328 So.2d 224 (Fla. 2d DCA 1976). Conflict has also been 

created with the Fifth District decisions in Dutillv v. Dep't of 

Health & Rehabilitative Serv., 450 So.2d 1195 (Fla. 5th DCA 1984) 

and McEachern v. State, 388 So.2d 244 (Fla. 5th DCA 1980). These 

other decisions underscore the reason for the rule -- only 

testimony of a records custodian is required to admit such evidence 

because the purpose for which the rule was enacted is to avoid the 

necessity of having to bring to court every person who played a 

part in the preparation of a particular business record. The 

rationale is simple -- business records are inherently reliable. 
So once properly authenticated by a custodian, it is the party 

opposing such evidence otherwise admissible to come forward and 

carry the burden of showing the untrustworthy nature of the 

evidence, The rule, in effect, creates a ltcircumstantial 

guarantee" of trustworthiness. The decision of the Fourth District, 

at best an aberration, requires this court's attention in order to 

5 



bring this state's decisional law in line with the clear purpose of 

the rule. 

ARGUMENT 

In affirming the exclusion of the reports of the hospital and 

the independent laboratory, the Fourth District has condoned the 

exclusion of relevant evidence and has ruled contrary to the 

justification and need for the business records exception. 

Business records are deemed unusually reliable for several reasons. 

They are customarily checked for accuracy, and in actual experience 

the business of the entire country constantly functions in reliance 

upon them. Under the current ruling in the Fourth District, 

however, a litigant can frankly forget the reliability factor since 

it is now clear that to be admissible records must virtually be 

recreated. The perverse analysis of the Fourth District 

essentially throws out the use of the exception by permitting 

objections (regardless of trustworthiness of the evidence) to 

trigger an incredible 'If oundationtl burden requiring evidence of the 

drawing of the blood, chain of custody, and administration and 

interpretation of the test. Furthermore, even if this foundation 

were laid, the trial judge can still exclude the evidence as a 

discretionary matter. This interpretation has created direct 

conflict with other districts. 

For example, in Jiollev v.  State, 328 So.2d 224 (Fla. 2d DCA 

1976), the Second District addressed the foundation for admitting 

business records as a ttserious problem," but emphasized that the 
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rule was adopted as an attempt to liberalize the admissibility of 

business records Itto avoid the necessity of bringing to court every 

person who played a part in the preparation of a particular 

business record." Id, at 226. At issue there was the trial 

court's refusal to admit a motel registration card on the theory 

that the testimony of only the custodian of the record was an 

insufficient predicate to admit the document. The Second District 

reversed petitioner's conviction, holding that the custodian's 

testimony would have been sufficient and that exclusion of the 

evidence was thus in error. In so holding, the Second District 

looked to the underlying rationale of the business records 

exception (then Section 92.36, currently Section 90.803(6)). The 

court explained: 

[Tlhe justification for . . . [the business 
records] exception to the hearsay rule is the 
probability of trustworthiness which is 
incident to a record kept in the regular 
course of business and made at or near the 
time of the act, condition or event of which 
it purports to be a record. 

(emphasis added) Id. at 225. 

Years later, in Southern Bakeries Inc. v. Fla. Unemslovment 

Ameals Comm'n, 545 So.2d 898 (Fla. 2d DCA 1989), the Second 

District addressed the same question. In that case, a SmithKline 

report was also in issue. The specific test was a urinalysis which 

an appeals referee (the administrative level of a trial judge) had 

determined to be inadmissible as a business record unless each 

person in the "chain of custodytt testified. On appeal, the court 

emphatically disagreed, holding that the appeals referee held a 
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"grand misperception of the manner in which section 90.803(6) [wals 

intended to be applied.11 As in Hollev, the Second District again 

explained that the statute was intended to avoid the necessity of 

parading into court each and every person in the Ilchain of 

custodym1, and that the testimony only of the custodian of the 

business record was sufficient. 545 So. 2d at 900. In reviewing 

the extent of the conflict, it should again be emphasized that in 

this case, like Southern Bakeries, there was nothing in the record 

even claiminq -- much less establishing -- that the records were 
untrustworthy. Jd.; see 17 F.L.W. D2771 (Warner, J., dissenting). 

The Fifth District is aligned with the Second District on this 

issue. In NcEachern v. State, 388 So.2d 244 (Fla. 5th DCA 1980), 

the Fifth District affirmedthe trial court's admission of business 

records from the sheriff's department where only the custodian of 

the records testified. The Fifth District concluded that this was 

a sufficient predicate to admissibility, adopting the Second 

District's reasoning in Hollev that the intent of the statute was 

to avoid bringing in everybody in the chain of custody to testify. 

To the same effect is Dutillv v. Dep't of Health & 

Rehabilitative Serv. , 450 So.2d 1195 (Fla. 5th DCA 1984). Although 

Dutilly involved a summary judgment review, the Ilbusiness recordst1 

situation was in issue. The court explained that one way to 

establish an adequate foundation for consideration of a business 

record as competent evidence in a summary judgment proceeding is 

simply to submit an affidavit of the custodian of the report. 
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Unlike the Fourth District's present posture, the Second and 

Fifth Districts expressly reject the notion that the rule requires 

a "chain of custody" predicate. The very underpinning of the rule 

is based upon the inherent trustworthiness of a business record. 

Going beyond the custodial test -- unless there is a demonstrated 
need to do so -- creates a potential barrier t o  admissibility that 

belies the "business records" exception. 

CONCLUSION 

The Fourth District has misconstrued the business records 

exception to the hearsay rule. In doing so, the court has created 

direct conflict with at least two other district courts of appeal, 

necessitating this court's involvement for at least three reasons. 

First, use o f t h e  business records exception has obvious widespread 

impact. This is not a problem with isolated application. Second, 

the decision to be reviewed is at odds with the very reason for 

adopting the rule as an exception to the laws of hearsay. And 

third, the Fourth District's holding clearly adds unnecessary time 

and expense to litigation by forcing a litigant effectively to 

recreate the business record, rather than simply presenting a 

custodian for authentication of the actual records kept in 

accordance with Florida Statutes S 90.803(6). 
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FOURTH DISTRICT JULY TERM 1992 

DOUGLAS J. LOW,, 1 
1 

Appellant, ) 
1 
1 
1 
1 
1 

Appellee. 1 

V. 

LUZ MARIA GARCIA, 

CASE NO. 89-3259 

Opinion filed December 9, 1992 

Appeal f r o m  the C i r c u i t  Court f o r  
Broward County, J. Cail Lee, Judge. 

'OT FINAL WnL m E  E X p ~ r n  
FILE REHEARING M O ~ O N  

IF FUD,  DLSWm op. 
John R. Hargrove and Thomas A. Con- 
rad, of Heinrich, Gordon, Batchelder, 
Hargrove, Weihe & Gent ,  Fort Lauder- 
dale, f o r  appellant. 

L a r r y  Klein and Jane Kreusler-Walsh 
of Klein & W3lsh, P.A., West Palm 
Beach, and Scott P. Schlesinger of 
Sheldon J. Schlesinger, P.A., Fort 
Lauderdale, for appellee. 

ON REHEARING EN BANC 

FARMER, J. 

Upon rehearing by t h e  entire court, we withdraw our 

opinion of May 29, 1991 ,  and substitute the following i n  its 

place. 

The defendant driver in an automobile accident case seeks 

a new trial on account of the trial court's refusal to admit some 

of p l a i n t i f f ' s  horpital records into evidence .  The excluded 

records conta in  the results of two blood alcohol tests, one 

conducted and evaluated by the hospital's own personnel,  and a 

second test conducted and evaluated by an outside laboratory at 

the hospital's request. The question presented by t h i s  case 



deals with the application of FEC section 90.803( 6 )  (b) to trial 

court decisions excluding hospital records. 

This case arose when a car driven by defendant struck 

plaintiff as she attempted to walk across the road. In a 

pretrial catalogue, the driver announced his intention to 

introduce the results of the pedestrian's blood tests through the 

record custodians of both the hospital and the independent 

laboratory. The pedestrian moved successfully to exclude the 

evidence because the driver had failed to list any witnesses who 

could lay a proper predicate for admission of the test results. 

After the jury found each party fifty percent negligent, the 

driver moved f o r  a new trial. 

Under the general requirement of knowledge, - see Florida 

Evidence Code [FEC] sections 90.604 and 90.802, testimony 

founded on the information of others, and not on the personal 

2 

observation of t h e  witness, is ordinarily inadmissible. Because 

a rigid application of the rule of knowledge may lead to unjust 

results, however, exceptions to the hearsay rule  have emerged, 

first through the common law and now codified by statute. But, 

as Wigmore has observed, the essential purposes and reasons for 

The driver's pretrial disclosure of witnesses failed to 
designate the hospital and laboratory personnel who drew the 
blood, administered the test, interpreted t h e  results or made the 
entries in their respective records. Finding prejudice from the 
failure to disclose t h e s e  personnel, the trial court refused to 
permit an amendment a t  trial to the driver's pretrial witness 
l i s t .  
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the hearsay rule itself are indispensable to understanding 

exceptions. 5 Wigmore on Evidence (Chad. rev. 1974), g 1420. 

The theory  of t h e  hearsay rule is that many poss 

the 

b l e  

sources of inaccuracy and untrustworthiness which may underlie a 

bare, untested assertion of a witness can best be brought to 

light and exposed -- if they exist at all -- only by cross- 

examination. Two circumstances, however, suggest a need to re lax  

the requirement for cross-examination. First, it may be 

superfluous, as where it is sufficiently clear that the assertion 

is SO free from t h e  risk of inaccuracy and untrustworthiness that 

cross-examination is entirely "a work of supererogation. " - Id. 

Second, cross-examination may be impossible, as when the 

declarant is dead. - Id. Hence, these two elements -- 
trustworthiness and necessity -- have given rise to a number of 

recognized exceptions to the hearsay rule. 

One of the early exceptions was for  shop-books, or 

business r e c o r d s .  Under the common law development of the rule, 

t h e  entries adduced were purely factual in nature, e.g., goods 

shipped or payments received, so that issues as to opinion 

evidence in shop-books or business records were rare. Changes i n  

the early statutory business records exceptions were ultimately 

made to incorporate the term "condition" as to the kinds of facts 

that could be proved by business records. But even with that 

authority, the exception was troublesome in the area of medical 

records. 

As one treatise has noted, those who objected to t h e  

admission of medical records containing diagnoses argued that the 

-3-  



difference between facts and opinions is fundamental to the law 

of evidence. 4 Weinstein's Evidence, para. 803(6)[06]. The 

qualifications of the person rendering the opinion are 

everything, they argued, and cross-examination is absolutely 

indispensable to safeguard against the danger that the jury would 

be so swept away by the opinion itself that later rebuttal would 

be useless. Id. 

The proponents of the exception allowing such diagnostic, 

opinion evidence argued, in turn, that health care providers make 

life and death decisions on the basis of the information 

contained in their institutional files, so the trustworthiness of 

such entries in medical records is unassailable. Moreover, the 

hospital employee, often a technician, who actually administered 

the specific test or procedure, was often unknown or unavailable, 

or could not be brought into court without extreme inconvenience 

to the hospital. In other words, they  argued, t h e  traditional 

elements of necessity and trustworthiness conduced toward 

admissibility. 

In some cases, as might be expected, there was an 

accommodation between the broad extremes of either admitting or 

excluding all such evidence. Balancing the need f o r  evidence 

which was relevant, material and probative, against the obvious 

prejudice of some untested opinions, some cour t s  adopted a middle 

ground. As one leading case did, the judges looked f o r  diagnoses 

which involved conjecture and opinion, and distinguished them 

from diagnoses which any competent physician would accept. See, 

e.q., New York Life Insurance Co. v. Taylor, 147 F.2d 297 (D.C. 

Cir. 1 9 4 5 ) .  

-4 -  



Florida first addressed the subject in Brevard County v.  

Jacks, 238 So.2d 156 (Fla, 4th DCA 1970). In that case, an 

eighteen year-old, mentally retarded girl with a history of 

epilepsy drowned in a man-made lake owned by the defendant. At 

trial, the defendant sought to introduce an entire hospital file 

containing the five-year o l d  records of a neurological 

examination on a specific day, a two-week hospitalization five 

months later, and a one-day follow-up examination one month after 

that. The records contained extensive test and treatment results 

f o r  epilepsy. 

Our opinion says that the trial court sustained an 

objection based on the fact that these five-year old records w e r e  

not material ox: relevant to the defense that she had drowned 

because of an epileptic seizure, rather than because of the 

failure to warn of a hidden drop-off not far from the shore. Yet 

we discussed the business records exception to the hearsay rule. 

Although we decided that "much of the information" in the file 

was material and relevant and thus that the entire file should 

not have been excluded, w e  added: 

N o t  every hospital paper relating to the patient's 
case is admissible as a hospital record under the 
statute, and the trial court retains much 
discretion as to the admissibility of particular 
entries or papers in the hospital record. 

238 So.2d at 158. 

Our decision was thus hardly a wholesale endorsement for 

the admissibility of every hospital test report under the 

business records exception. Properly read, it amounts to a 

recognition of the broad discretion given to t h e  trial judge 

-5 -  



under the statutory business records exception either to admit or 

exclude parts of such records as the circumstances suggest. 

Indeed the correct sentiment was expressed by Judge Owen in hi5 

opinion for our court in National Car Rental System Inc. v. 

Holland, 269 So.2d 407 (Fla. 4th DCA 1972), where he noted the 

"tendency to view anything labelled 'business records ' as being 

thereby admissible under the statute without more." 269 S0.2d at 

413. With that background, it is now appropriate to consider 

Florida's codification of the rules of evidence. 

The FEC followed the earlier adoption of the Federal 

Rules of Evidence, specifically including its r i  le 803(6). Both 

versions of the business records exception to the hearsay rule 

omit the  necessity element. In other words, it does not matter 

that the person who made the record entry, or who conducted the 

test, is available for testimony, if the other conditions of the 

statute have been met. In light of the history of the exception, 

it is obvious that the displacement of t h e  necessity requirement 

is predicated on the  s t r o n g  trustworthiness element found in 

medical data entries on which health care providers relied in 

rendering their course of treatment. One may fairly deduce, 

however, from the development of the exception that the absence 

of trustworthiness as t o  a given entry or record in a patient's 

hospital chart may resurrect the requirement of showing necessity 

f o r  the use of the record in the place of testimony subject to 

cross-examination. 

The federal rule allows f o r  the universal admission of 

diagnostic, opinion evidence even though it is introduced solely 

-6- 



through the hospital's own records and without the diagnoser or 

opinion-giver being present f o r  cross-examination. That version 

is, however, entirely different from the comparable provision in 

FEC. Modeled only partially after the federal rule, FEC section 

9 0 . 8 0 3 ( 6 )  provides as follows: 

90 .803  Hearsay exceptions; availability of 
declarant h a t e r i a l . - -  The provision of s .  90.802 
to the contrary notwithstanding, the following are 
not inadmissible as evidence even though the 
declarant is available as a witness: 

* * *  

(6) RECORDS OF REGULARLY CONDUCTED BUSINESS 
ACTIVITY.-- 

(a) A memorandum, report, record, or data 
compilation, in any form, of acts, events, 
conditions, opinion, or diagnosis, made at or near 
the time by, or from information transmitted by, a 
person with knowledge, if kept in the course of a 
regularly conducted business activity and if it 
was the regular practice of that business activity 
to make such memorandum, report, record, or data 
compilation, a11 as shown by the testimony of the 
custodian or other qualified witness, unless the 
sources of information or other circumstances show 
lack of trustworthiness. The term "business" as 
used in this paragraph includes a business, 
institution, association, profession, occupation, 
and calling of every kind, whether or not 
conducted f o r  profit. 

( b )  No evidence in the form of an opinion or 
diagnosis is admissible under paragraph ( a )  unless 
such opinion or diagnosis would be admissible 
under ss. 90.701-90.705 if the person whose 
opinion is recorded were to testify to the opinion 
direct ly .  

The most important3 feature of the Florida version of the 

business records exception is in the addition of subsection (b), 

We note that the plain text of this statute does not require 
that evidence fitting within its definition be automatically 
admitted without more. The thrust of the rule is simply that the 
evidence is not - inadmissible just because the entrant is not 
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which is not contained in the federal rule. This provision adds 

a requirement that business record evidence be able to stand 

alone as opinion evidence, even if it otherwise meets the 

requirements of the statute. The essential meaning of subsection 

(b) is thus that t h e  trial judge has broad discretion4 to exclude 

any medical record, or entry in a record or chart, upon a 

conclusion that it would not be admissible as an opinion even if 

the entrant of the record were present in court and testifying. 

We f i r s t  confess to some inconstancy in our post-FEC 

opinions on the admission of hospital blood-alcohol tests. In 

Kurynka v. Tamarac Hospital Corporation, Inc., 5 4 2  S0.2d 412 

(Fla. 4th DCA 1989), we reversed because of the trial court's 

decision to admit the evidence despite the lack of testimony 

concerning the testing, r e p o r t i n g ,  or chain of custody. In that 

case, the opponent of the evidence had made clear that he 

objected to the accuracy and reliability of the evidence because 

of the testing procedures. 

The blood t e s t  had been conducted not by the hospital 

itself but by an outside testing laboratory. Although an 

present in court and testifying. That is far from requiring the 
admission of any evidence that otherwise satisfies its 
provisions. 

It is well established t h a t ,  in the  absence of a clear 
showing of error, the trial judge's determination on the 
admissibility of evidence should not be disturbed on review. 
Buchman v.  Seaboard Coast Line Railroad Co., 381 So.2d 229 (Fla. 
1980). The trial judge also  has discretion to determine the 
subjects on which experts will testify, and that determination 
will not be disturbed on appeal without a clear showing of abuse 
of discretion. Executive-Car & Truck Leasing Inc. v i  DeSerio, 
4 6 8  So.2d 1027 (Fla 4th DCA),  review den., 480 So.2d 1293 (Fla. 
1985). 
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executive from the outside laboratory testified as to the 

business record essentials, no one testified as to the drawing of 

the blood, the chain of custody, the administration of the test, 

and the interpretation of the results. As to the proponent's 

assertion that the results were admissible under the business 

records exception , we responded that even business records 

required a predicate as to authenticity. Ultimately we concluded 

that, in the circumstances, the trial court had erred in 

0 

5 

b admitting the record. 

In Thunderbird Drive-In Theatre v. Reed, 571 So.2d 1341 

(Fla. 4th DCA 1990), we faced two excluded blood tests, one done 

within the hospital and one conducted by an outside laboratory. 

We determined that the outside record was properly excluded under 

Kurynka. As to the hospital's own test, we observed that: 

The report of laboratory blood test results 
performed in a hospital and contained in a 
patient's hospital record is generally admissible 
in evidence when the appropriate foundation is 
laid by a qualified person such as a hospital 
records custodian pursuant to [FEC section 
90.803(6)], 

571 So.2d at 1345. Our opinion does not state the basis for 

plaintiff's objection, except to note that "various grounds" were 

asserted. 

Our opinion does not cite FEC section 90.803(6) or discuss 
how its text applied to the facts  and circumstances. 

By way of contrast, in Gavin v. Promo Brands USA Inc., 578 
So.2d 518 (Fla. 4th DCA 1991), while we affirmed the trial 
court's decision to admit the test result evidence, we carefully 
noted that a proper predicate f o r  its admission -had been laid. 
The laboratory technician testified as to methodology f o r  the 
collection and testing of samples and the reporting of results, 
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In reversing f o r  a new trial, however, w e  placed special 

emphasis on the refusal of the trial court to permit the 

defendants even to make a proffer on the records custodian's 

testimony. The clear implication of our holding is thus that the 

evidence was required to be admitted upon a showing that the 

blood test qualified as a business record under FEC section 

90.803(6), without any consideration as to the accuracy or 

reliability of the record. In this sense, Kurynka and 

Thunderbird are at odds with one another. 

As we have already seen, the essential ingredient for the 

exception is the inherent reliability or trustworthiness of the 

business record entry. Where, however, the reliability, accuracy 

Of trustworthiness of the record has been properly challenged, 

then the basis for the exeeption has disappeared. To require the 

admission of business record evidence in the face of grounds 

suggesting the lack of accuracy, reliability or trustworthiness 

is to allow the exception, in the shop-worn phrase, to swallow 

the r u l e .  This absorption of the hearsay rule may be especially 

unfortunate in instances where the entry is raw data in a medical 

chart and a traditional application af the rule might have 

allowed f o r  its admission. 

In a medical records case, the trustworthiness element -- 
the only basis f o r  business records admissibility -- relates to 
whether the health care providers relied on the t e s t  result in 

the course of treatment. Here, the first blood test -- done by 
the outside laboratory -- was not ordered by any doctor, nurse or 
other health care provider at the hospital but instead by a 

-10- 



policeman who accompanied the pedestrian to the hospital. There 

is no suggestion possible, therefore, that any life or death 

medical decision was made or influenced by that test. Hence the 

historical basis f o r  trustworthiness of a medical record is 

entirely absent f o r  the initial test. 

The record also reflects that the second test was done in 

the hospital, but there is no showing as to who requested it or 

why. Just as important, there is no suggestion in this record 

that any health care provider  at the hospital ever considered 

blood alcohol in treating the pedestrian f o r  her injuries from 

the motor vehicle accident. There is no evidence that, by the 

time the results from either of these tests became available (one 

or two days later?), they were relevant in any way to her treat- 

ment. Indeed, the t r i a l  judge sa id :  

But the key is are you going to let medical 
records i n t o  evidence despite a charge to the jury 
or an i n s t r u c t i o n  to the jury that they shan't be 
considered f o r  any purpose -- I mean any other 
purpose other than what they're put into evidence 
f o r  when you know darned  well that what you're 
doing is letting in a n  unqualified piece of 
evidence that the jury is going to consider fo r  
the truth of what is sought to be proved by it[? J 
Not that there is medical -- I mean not that that 
readinq was obtained and the doctor acted on the 
strenoth of t h a t .  but rather that the test is 
there? It's i n  the medical records; therefore she 
must have been drunk.  (e.s.1 

R. 15-16. 

We recognize that gaps i n  the chain of custody or other 

uncertain circumstances in the administration or interpretation 

of a test result are ordinarily thought to go to the weight and 

credibility of the evidence, not its admissibility. See Thomas 

v. Hoqan, 308 F.2d 355 (4th Cir. 1962). But there are good 
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reasons f o r  treating blood alcohol readings differently. A trial 

judge may reasonably conclude that the undoubted inferences, 

which the jury may draw from a mere blood alcohol level, may 

create prejudice that no amount of argument or contrary evidence 

can fairly challenge. In this situation, it is ironic that the 

prejudice may arise, n o t  from evidence that is inherently 

reliable and accurate or true, but instead from evidence whose 

accuracy has been called into question. For blood alcohol level, 

the assertion that the objection goes to the weight of the 

evidence, which the opponent is still free to argue or counter 

with other evidence of his own, may amount to little more than 

putting vinegar in the milk with the hope that it may later be 

strained out. 

It is obvious from the above quoted comments of the trial 

judge that he was concerned that any probative value from these 

entries might be overcome by prejudice to the pedestrian. FEC 

section 90.403 authorizes the trial judge to exclude concededly 

relevant evidence on a finding that it is prejudicial. To remove 

any possible prejudice from bare testing data in a hospital chart 

the judge is empowered, under subsection ( b )  of FEC section 

90.803(6), to conclude that the test result or chart entry 

requires the additional circumstance of testimony from a 

qualified expert to establish its use in the case. The court is 

allowed, in short, to weigh any possible misunderstanding or 

prejudice from such evidence against its diagnostic implications. 

In light of the foregoing, we now hold that when medical 

record entries are sought to be admitted under FEC section 
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90.803(6), if properly challenged by the opponent with a 

sufficient showing that relates to the accuracy, reliability or 

trustworthiness of the entry, the trial court may in ts 

discretion decline to admit them unless the proponent of the 

evidence lays the proper predicate f o r  the entry. By a proper 

predicate, we mean evidence as to the drawing of the blood, the 

chain of custody, the administration of the test, and the 

interpretation and reporting of the test result. Furthermore, 

even if the requirements for business record admission under FEC 

section 90.803(6) are shown, or if the proper predicate is 

established, the trial judge must still assess the evidence for 

admissibility from the standpoints of relevance, materiality, 

competency, expert opinion, or the possibility that inherent 

prejudice may outweigh probative value. In short, all of the 

other provisions of the FEC remain in play. We therefore 

withdraw from our Kurynka and Thunderbird decisions, except to 

the extent that they are consistent with t h i s  opinion. 

We review decisions on the admission or exclusion of 

evidence under the reasonableness test of Canakaris v. Canakaris, 

382 So.2d 1197, 1202-03 (Fla. 1980). So viewed, we are unable to 

say that this judge, an esteemed and extremely capable trial 

judge of great experience, abused his considerable discretion in 

refusing to admit t h e s e  particular blood alcohol test results 

solely as business records and without t h e  protection of expert 

testimony as to their uses and meaning.’ To do so would be to 

Although the driver might then  have adduced the same evidence 
through testimony of the necessary personnel who participated in 
the testing, the failure to disclose those witnesses in the 
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substitute our judgment for t h a t  of the judge on the scene. We 

can find nothing in FEC section 90.803(6) that empowers us to do 

so. 

AFFIRMED. 

LETTS, DELL, GUNTHER, STONE and POLEN, JJ., concur. 
HERSEY, J., dissents with opinion, with which GLICKSTEIN, C.J., 
DOWNEY, ANSTEAD and WARNER, JJ., concur. 
WARNER, J., dissents with opinion, with which GLICKSTEIN, C.J., 
DOWNEY, ANSTEAD and HERSEY, JJ., concur. 
GARRETT, J., recused. 

HERSEY,  J., dissenting. 

Because t h e  principal dissent characterizes the en banc 

opinion as a "narrow holding" it is necessary briefly, by this 

separate dissent, to explore a more systemic problem, or series 

of related problems, that inhere in the rationale employed by the 

majority in concluding as it does. 

The business records exception to the hearsay exclusion- 

ary ru le  is simply a burden-shifting device. I t s  purpose is 

economic and utilitarian. While couched in terms of surgically 

incising one tiny and untidy area of the subject matter intended 

to be included within the exception, there can be little doubt 

that resourceful counsel will correctly argue in future cases 

that many of the premises underlying the majority opinion apply 

pretrial catalogue created further prejudice to the pedestrian. 
The t r i a l  court's decision in this regard is also covered by the 
abuse of discretion test. - See Binqer v. King Pest Control, 401 
So.2d 1310 (Fla. 1981). 
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with equal vigor to a variety of business record items. Thus, 

the exception will eventually effectively be eviscerated. 

It is further respectfully suggested that while the en 

banc opinion attempts to be straight forward in its log ic  and its 

contemplation, it is so far-reaching in ultimate impact that one 

may be misled by some o,f the parts that make up the whole. Some 

examples in point: the opinion explores the history of the shop- 

book exception and points out that "issues as to opinion evidence 

in shop-books . . . were rare." The necessary but incorrect 

assumption that arises from this and the subsequent lengthy 

analysis is that the results of a blood-alcohol test constitute 

or contain an opin ion  . . . and thus are unique and suspect. 
This is not intended to suggest that the discussion in question 

is intentionally misleading. It is simply to point out that the 

potential for  misinterpretation exists by virtue of the juxtapo- 

sition of the references to "opinion" testimony in an argument 

directed toward a particular scientific test, to-wit, a chemical 

analysis or simple quantitative analysis. A second example: the 

opinion postulates that the essential ingredient of trustworthi- 

ness of a medical "business record" relates to "whether the 

health care providers relied on the test result in the course of 

treatment." With respect, it is suggested that it would be more 

accurate to state the question as whether the health care provid- 

ers were entitled to or likely to rely on the test results. For 

if the patient were a diabetic, the health care provider might 

very well be concerned with the amount of alcohol present in the 

blood stream before prescribing or proscribing a particular 

intravenous injection. 
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A final example (and t h e r e  are others): the majority 

recites overbroadly that "we review decisions on [the admissibil- 

ity] of evidence under the reasonableness test [ c i t i n g  

Canakaris]." Certainly we apply a reasonableness standard to 

measure the discretionary c a l l s  of the trial judge. But that is 

n o t  to say that the admission or exclusion of any and a l l  evi- 

dence is discretionary. The rules of evidence may be flexible, 

but they are no t  illusory. To exclude the blood-alcohol tests 

here by relying upon Canakaris is too facile; to exclude them 

under the business records exception in every case is t o  turn the 

exception upon its head. 

An argument could be made (but was n o t )  that a hospital 

is not in the business of compiling a record f o r  law enforcement 

of t e s t s  f o r  blood-alcohol ordered from an off-site and unrelated 

medical laboratory. The same simple argument should not  be 

available as to in-house laboratory tests. The authenticity, 

reliability and accuracy of a hospital record should be the sine 

qua non of admissibility of such records under the business 

records exception to the hearsay rule, These subjects should be 

f a i r  game on the preliminary issue of admissibility. Such ques- 

tions as the methods used in analyzing the sample, chain of 

custody, the expertise of the technic ian and related matters 

properly should be inquired into as aspects of the weight and 

credibility of the evidence and not  to its admissibility vel non. 

The foregoing is a brief attempt to speak to t h e  business 

records exception generally as well as to the hospi ta l  record of 

a blood alcohol test specifically. It is explicitly intended to 
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apply as broadly as the majority opinion may be applied by impli- 

cation. And because t h e  en banc opinion goes too far too fast, I 

respectfully dissent. 
* 

WARNER, J., dissenting. 

I do not disagree with the legal holding of the majority 
8 nor does it conflict with what was said in the panel opinion. 

The panel opinion, except fa r  the questions certified to the 8 
supreme court is hereinafter reprinted. 

Appellant seeks a new trial. 
appellee as she crossed University Boulevard in Sunrise, Florida. 
The jury found each party to be fifty percent negligent. One of 
the points on appeal is that the trial judge committed error when 
he refused to admit appellee's hospital records in evidence. We 
reverse as to that issue and affirm as to the remaining issues. 

H i s  car had struck 

After the accident, appellee was taken to Florida 
Medical Center for treatment. At the hospital, blood samples 
were taken from her. One sample was sent to an independent 
laboratory and the other was analyzed at the hospital's 
laboratory. The hospital records contained both test results of 
appellee's alcohol blood level. Appellant's pretrial catalogue 
listed the records custodians of both the hospital and the 
independent laboratory as witnesses and the hospital records as 
exhibits. Appellant also  listed an expert to testify as to 
appellee's level of intoxication at the time of the accident. 
Nine months before trial, the expert was deposed with appellee's 
counsel in attendance. On the day of trial, the judge heard 
appellee's motion in limine. Appellee sought to exclude the 
blood test results and the expert's testimony. The objection to 
the test results was that appellant failed to list any witness in 
his pretrial catalogue who could lay a proper predicate for 
admission of the blood test reports. The trial judge agreed and 
granted the motion. Appellant then requested that he be allowed 
to call personnel from t h e  hospital's laboratory and from the 
independent laboratory to provide the predicate. The trial judge 
denied that request. The trial took place,  but the jury never 
heard how much alcohol appellee had in her blood at the time of 
the accident. 

Section 90.803(6), Florida Statutes (1989) reads: 

RECORDS OF REGULARLY CONDUC!I!ED BUSINESS 
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' I  

Simply put, medical records are admissible under FEC section 

90.803(6) through a records custodian, unless the opponent 

ACTIV1TP.-- 
(a) A memorandum, report, record, or data 
compilation, in any form, of acts, events, 
conditions, opinion, or diagnosis, made at or 
near the time by, or from information 
transmitted by, a person with knowledge, if 
kept in the course of a regularly conducted 
business activity and if it was the regular 
practice of that business activity to make 
such memorandum, r epor t ,  record, or data 
compilation, all as shown by the testimony of 
the custodian or other qualified witness, 
unless the sources of information 01: other 
circumstances show lack of trustworthiness. 
The term "business" as used in this paragraph 
includes a business, institution, association, 
profession, occupation, and calling of every 
kind, whether or not conducted fo r  profit. 

Records are admissible pursuant to section 90.803(6) 
j-f the  par ty  seeking to introduce them can show that the record 
was (1) made at or near the time of the event recorded, ( 2 )  made 
by, of from information transmitted by, a person with knowledge, 
( 3 )  kept in the C O U K S ~  of a regularly conducted business 
activity, and ( 4 )  if it was the regular practice of that business 
tc make such a record. Saul v. John D. and Catherine T. 
Machthur Foundation, 4 9 9  So.2d 917, 920 (Fla. 4th DCA 1986). 
The purpose of section 90.803(6) is to allow a party to introduce 
relevant records at trial without having to produce all the 
persons who had a part in preparing the records. Southern 
Bakeries v. Florida Unemployment Appeals Commission, 545 So.2d 
898, 902 (Fla. 2d DCA 1989); McEachern v. State, 388 So.2d 244 
(Fla. 5th DCA 1980); Holley v .  State, 328 So.2d 224, 225-226 
(Fla. 2d DCA 1976). Section 90.803(6) is derived from Rule 
803(6) of the Federal Rules of Evidence. The party opposing 
evidence which is otherwise admissible under the federal rule has 
the burden of showina the untrustworthy nature of the evidence. - 
Zenith Radio Corp. v.  Matsushita Elec- Indus, co. , 505 F.supp. 
1190 (E.D. Pa. 1980), rev'd in part on other qrounds, 723 F.2d 
319 (3d Cir. 1982), rev'd on other qrounds, 4 7 5  U. S. 574, 106 
S.Ct. 1348, 89 L.Ed.2d 538 (1986). A brief history of t h e  rule 
iS contained in State v .  Garlick, 313  Md. 209, 545 A.2d 27 
1 1 9 8 8 ) .  Because business records were considered to have a 

- I  

circumstantial guarantee of trustworthiness, t h e  rule was 
developed to eliminate the inconvenience and sometimes 
impossibility of producing witnesses who could testify from their 
personal knowledge as to the truth of the entries made. The 
business records exception "is generally recognized because of 
t h e  reliability of business records supplied by systematic 
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carries the burden showing the untrustworthy nature of t h e  

evidence. The panel opinion reached t h e  same result. Where the 

checking, by regularity and continuity which produce habits of 
precision, by actual experience of business in relying on them, 
and by a duty to make an accurate record as part of a continuing 
job or occupation." 6C, Fla.Stat.Ann. g 90.803, at 272 (West 
1979) ( L a w  Revision Council Note - 1976). In other words, we 
consider that the rule  creates a "presumption of correctness and 
reliability'' of such records. Thus, as long as a party properly 
authenticates the records through the testimony of the records 
custodian or other qualified witness, as prescribed by the rule, 
they are admissible. We believe that the reference to the 
trustworthiness of the record is intended to be the vehicle by 
which a party can rebut this presumption. However, to allow a 
party to rebut t h i s  presumption by claiming that the record is 
not trustworthy because t h e  witnesses with first hand knowledge 
are not testifying, frustrates the purpose of the rule.. 
Initially, through the custodian of the record or other qualified 
witness, the proponent of the record only has to identify the 
record, establish its mode of preparation and that it was made in 
the regular course of business. The party opposing the admission 
must "seriously challenge'' its trustworthiness, Cf,  United States 
v.  Licavoli,. 604 F.2d 613 (9th Cir. 1979), before the proponent 
is required to present additional evidence about the record or 
the record keeping process. It appears, from the case law in 
this state and others, that the phrase concerning the 
trustworthiness of the record is most often directed to the 
motive of the person making the record or the mode of 
preparation. For example, if a person makes a record in 
preparation for litigation, it loses its presumption of 
reliability. See e.q., Garcia v .  State, 564  So.2d 124, 128 (Fla. 
1990) and Law Council Notes to 90.803(6). The trial judge 
evaluates t h e  sources of information, method and time of 
preparation to reach his OK her opinion as to the record's 
trustworthiness. 

Appellant relies on Thunderbird Drive-In Theatre, Inc. 
v .  Reed, 571 So.2d 1341 (Fla. 4th DCA 1990), which is factually 
similar to this case. Two blood samples were taken, one sent to 
an independent laboratory and one analyzed in the hospital's lab. 
The hospital record contained both reports. Thunderbird 
attempted to call the hospital's records custodian to 
authenticate the records and lay t h e  necessary foundation f o r  
their admissibility. Reed objected on various grounds to the 
custodian as a witness. The trial court sustained the objections 
and Thunderbird was unable to lay the proper foundation to admit 
t h e  records. In addition, the trial c o u r t  did not allow 
Thunderbird to make a proffer of t h e  custodian's testimony. 
Thus, it was not possible for this court to determine the  
propriety of the trial court's ruling. However, Judge Downey 
stated that the statute permits such records when the proper 
foundation is laid, through the testimony of the records 



panel opinion differs from this new en banc opinion is that t h e  

original panel in reviewing the record d i d  not find that the 

custodian, t h a t  is, that the laboratory report was made at or 
near the time of the event recorded, by a person with knowledge, 
in the regular course of business and as a regular practice of 
the hospital's business activity. Id. at 1345. 

Sub judice, appellee objected to the introduction of 
these records s o l e l y  because appellant intended to c a l l  the 
records custodian and appellee contended that the records custodian could not provide proper authentication. In other 
words, to properly introduce these records appellant had to 
provide someone with firsthand knowledge about them. In Brevard 
County v. Jacks, 238 So.2d 156 (Fla. 4th DCA 1970), this court 
noted that hospital records admissible under the hearsay 
exception include the results of analyses and laboratory tests, 
unless they are subject to objections as to irrelevancy, 
inadequate sources of information, self-serving character, or 
exceeding the bounds of legitimate expert opinion. - Id. at 158 
n.1. 

Appellee relies on the following passage from Brevard 
County v. Jacks, 238 S0.2d 156 (Fla. 4th DCA 1970) as authority 
f o r  the proposition that the trial court has the discretion to 
admit records : 

N o t  every hospital paper relating to the 
patient's case is admissible as a hospital 
record under the statute, and the trial c o u r t  

the retains much discretion 
admissibility of particular entries or papers 
in t h e  hospital record. 

as to 

- Id. at 158. The very next sentence states: 

However, the statute should be construed so as 
to effectuate its purpose which is to provide 

regarding the reliable evidence 
hospitalization, yet to avoid the necessity of 
the expense, inconvenience, and sometime 
impossibility of calling as witnesses the 
attendants, nurses, and physicians who 
collaborated to make the patient's hospital 
record. 

- Id. 158-159. Thus, while it is within the trial judge's 
discretion to admit documents, he or she should do so in a manner 
which effectuates the purpose of the  statute, that i s ,  in a 
manner which avoids the necessity of calling every person who had 
a part in creating the record to testify. 

Sub judice, appellant was prepared to introduce the 
records through the testimony of the records custodians of both 
businesses which performed the t e s t s .  Appellee did n o t  object to 



trial Court excluded the blood tests because of a showing of 

untrustworthiness but simply because the trial court was under 

the impression that all such tests and reports required chain of 

custody witnesses. 

The record reveals no claim made that these records were 

Appellee's lawyer stated to the trial court that untrustworthy. 

he had filed a motion in limine to preclude any reference to the 

tests because appellant had not listed chain of custody 

witnesses. The court and the lawyer f o r  appellee then discussed 

another case in which the court had been asked to and did make an 

identical ruling. In addition, appellee drew the court's 

attention to the Kurynka case and told the court that Kurynka 

held that it was reversible error to ahit a blood test without a 

proper predicate of chain of custody (which is a misreading of 

Kurynka). Then the trial court engaged in a discussion with 

the introduction of those tests because they were irrelevant, 
they were based on inadequate sources of information, they were 
self-serving, or because they exceeded the bounds of legitimate 
expert opinion. We conclude that appellant could have properly 
authenticated these records through the testimony of the records 
custodians of the hospital and laboratory. Kurynka v.  Tamarac 
Hasp. Corp., 5 4 2  So.2d 412, 4 1 3  (Fla. 4th DCA 1989)(citing City 
of Fort Lauderdale v.  Florida Unempolyment Appeals Commission, 
536 So.2d 1074 (Fla. 4th DCA 1988)). The predicate for admitting 
these records is no different from that: f o r  admitting other 
business records. The trial court abused its discretion by 
ruling that the blood tests were inadmissible because appellant 
did not have the proper witnesses to authenticate those records. 

Appellee has argued that the blood test results are 
unreliable because the independent laboratory report indicates 
that the blood was collected a t  12:25 p.m. on April 4 ,  1 9 8 6  and 
the result obtained at 8 : 5 1  a.m. on April 4 ,  1986. At the trial 
level, appellee did not object to the admission of these records 
on these grounds. At the time appellee filed her motion in 
limine, she had already attended the expert's deposition. She 
was aware of the difference in the times on the reports. She did  
not raise this issue when arguing her motion in limine. Appellee 
did no t  preserve this issue f o r  appeal. 

- 2  1- 



counsel which included the portion cited in the majority opinion. 

But it is clear from the discussion that the court never 

considered whether this particular test was somehow 

untrustworthy, The ruling was that any blood test f o r  alcohol 

was not to be admitted without the proof of a chain of custody. 

While the majority now reads statements which might have been 

argued as showing untrustworthiness, it simply was no t  argued to 

the trial court, and the trial court did not rule that these 

documents were untrustworthy. The court simply ruled that based 

on Kurynka a cha in  of custody predicate was essential to 

admissibility. Thus, without a determination in this case that 

these documents were untrustworthy, I think the trial court erred 

in excluding them. 

It seems to me that despite its narrow holding, the 

majority opinion implies that there is a presumption of 

- untrustworthiness of all blood alcohol tests, requiring the use 

of chain of custody evidence and test procedure evidence in order 

to admit them. Thus, both my dissent and the majority opinion 

center around who has the burden of proof to show 

untrustworthiness. As I read the business record rule, the 

proponent of the record can rely on the custodian to supply the 

predicate f o r  admission unless circumstances show lack of 

trustworthiness. It would be the opponent's burden to conduct 

the discovery and c a l l  the witnesses to prave untrustworthiness. 

Since the entire rationale behind the business records exception 

is based on "the reliability of business records supplied by 

systematic checking, by regularity and continuity which produce 
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habits of precision, by ac tua l  experience of business in relying 

on them," Sponsor Notes, section 9 0 . 8 0 3 ( 6 ) ,  Florida Statutes, I 

conclude that untrustworthy records are assumed to be the 

exception rather than the norm. Therefore, in my view the burden 

is properly placed on the opponent of the record to show its 

untrustworthiness rather than to compel the proponent to prove 

chain of custody of specimens, testing methods, etc., in every 

case, even when there is no serious challenge to the records. 

For the large majority of such cases proof of the record by the 

custodian will suffice. For these reasons, I dissent. 
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17 ELW D2768 DISTUICT COURTS OF APPEU 

Appellant has not pointed to a specific right expressed in the 
documents which permits the consolidation of the budgets and. 
more importantly, the consolidation of expenses between the 
condominiums for repairs or alterations affecting only one of the 
three condominiums. Our review of the documents show that the 
original documents provided for budgets to be prepared for each 
condominium (Management Agreement 5J) and that the expenses 
which are general are to be allocated among the various condo- 
miniums but that expenses which served to benefit only one 
condominium or one group of owners are to be allocated to those 
benefitting from the alteration, addition or repair, See Declara- 
tions of Condominium Section XIV. Maintenance and Alter- 
ations; Management Agreement, Section 16. Thus, the docu- 
ments appear consistent with the later statutory amendment and 
rules which require that expenses specific to a condominium shall 
be provided for in the budget to the specific condominium. See 
aho, Chmil v. Meditei-mnean Manors Ass’n, 516 So.2d 1109 
(Fla. 2d DCA 1987), rev. dismissed, 520 So.2d 583 (Fla. 1988). 
We therefore affirm the trial court’s declaration to this extent, 

Nevertheless, appellant contends that the court’s order re- 
quiring it to maintain separate budgets is too extensive in that it 
also establishes the system or formula for the allocation of ex- 
penses, some ofwhich are common expenses not directly attrib- 
utable to one or another buildings, such BS security for the entire 
complex or maintenance of recreational facilities under the long 
term lease. Rule 7D 23.004(b), relied on by appellees. provides 
that expenses specijic to n condominium, shall be provided for in 
the budget of the condominium rather than the budget of the 
multixondominiurn association. The trial court’s order decrea 
that appellant is ordered to operate by providing: 

1) A separate budget for each of the three Condominiums of 
La Mer Estates; 

2) By maintaining separate financial records separating the 
expenses specific to each condominium including but not limited 
to maintenance, repair, refurbishment, or replacement of the 
common elements or limited common elements of a Condomini- 
um rather than by combining the financial operation of the three 
Condominiums; 

3) That assessments made by the Defendants shall be limited 
to each Condominium based upon the specific requirements of 
each separate Condominium; 

4) That funds of each separate condominium shall not be uti- 
lized for the maintenance, repair, refurbishment or replacement 
of the Condominium property and common elements or limited 
common elements of another condominium. 

We have three concerns with resptct to the order. First, the trial 
court uses the phrase “including but not limited to” in paragraph 
two with regard to the separate records required to be maintained 
by the condominium association for each condominium. In so 
doing, if the trial court intended to include common expenses 
borne by the complex as a whole, including items such as securi- 
ty, road maintenance, recreational facility maintenance and the 
like, then the order goes beyond the statutory requirements and 
the express language of the condominiurndocumem. Second, in 
paragraph three the language implies thnt psswsmcnts might 
require a pxif ic  allocation formula with mpct to mmplex 
wide expenses such as security which again would be contrary to 
the condominium documents. The Managemeat Agreement at 
section 16 allaws the Management firm to consolidate such ex- 
penses md allocate them in a m e t  it deems fair and quitablc. 
The Declaration of Condominium gives to the Association the 
powers delegated to the Management Firm a h r  the expiration of 
the Management Agreement. Declaration of Condominium, 
Section X. As there is no prohibition for such complex-wide 
allocation of e x w  in the statute or implementing rule, the 
order is erroneous to the extent that it can ba rmd M requiring 
separate assessment of such ex- based upon specific re- 
quirements of each cundominium. 

Finally, neither the statute nor the documents require the 

segregation of funds between the separate condominiums. In fact 
the Management Agreement and By-Laws of the association 
specifically permit commingling. Therefore, to read paragraph 
four as requiring separate depository accounts for each condo- 
minium would be erroneous. We therefore reverse and remand 
the order to the trial court to clarify its order in these regards. 

Affirmed in part; reversed in part and remanded. (LETS and 
POLEN. JJ., concur.) 

Torts-Automobile accident-Evidence-Hearsay-Medical 
records containing results of two blood aIcohol tests performed 
on phintiff who was struck by defendant’s vehicle as she at- 
tempted to walk across road--When medicd record entries are 
sought to be admitted under business records exception to henr- 
say rule, trial court may in its discretion decline to admit them 
upon proper challenge by opponent u n l m  proper predicate for 
admissibility is laid-Proper predicate means evidence as to the 
drawing of the blood, the chain of custody, the administration of 
the test, and the interpretation and reporting of the test result- 
Even if requirements for business record admission are shown 
and proper predicate is established, trial court must still assess 
the evidence for admissibility from the standpoints of relevance, 
materiality, competency, expert opinion, or the possibility that 
inherent prejudice may outweigh probative vnlue--In instant 
case, trial court did not abuse its discretion when it refused to 
admit records containing results of blood alcohol tests on ground 
that defendant had failed to list nny witnesses who could lay n 
proper predicate for admission of the test results 
DOUGLAS J.  LOVE, Appellant, v. LUZ MARIA GARCIA. Appellee. 4th 
District. Case No. 89-3259. Opinion filed December 9,  1992. Appeal Imrn h e  
Circuit Coun for Bmward County. J. Cail Lcc, Judge. John R. Hargrwe aqd 
Thomar A. Conrad, of Heinrich, Gordon, htchcldcr, HIQIWE, Wcihe & 
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Klein & Walsh, P.A., Wen h i m  Beach, and Scott P. Schleringerof Sheldon I. 
Schlcsinger, P.A., Folr huderdrlc, for ~ p p c l l e ~ .  

* * *  

ON REHEARING EN BANC 
[Original Opinionat 16 F.L.W. Dl4581 

(FARMER, J.) Upon rehearing by the entire court, we withdraw 
our opinion of May 29, 1991, and substitute the follwing in its 
place, 

The defendant driver in an automobile accident case seeks a 
new trial on account of the trial court’s refusal to admit some of 
pjaintiffs hospital rccords into evidence. The excluded records 
contain the results of hw blood alcohol tests, one conducted and 
evaluated by the hospital’s own personnel, and a second test 
conducted and evaluated by an outside laboratory at the hospital’s 
request, The question presented by this case deals with the appli- 
cation of FEC section 90.803(6)@) to trial court decisions ex- 
cluding hospital records. 

This case arose when a car driven by defendant struck plaintiff 
as she attempted to walk across the road. In a pretrial catalogue, 
the driver aanouaced his intention to introduce the results of the 
pedestrian’s b i d  t a t s  through the record custodians of both the 
hospital and the independent laboratory.’ The pedestrian moved 
successfully to exclude the evidence because the driver had failed 
to list any witnesses who could lay a proper predicate for admis- 
sion of the test results. After the jury found each party fifty per- 
cent negligent, the driver moved for a new trial. 

Under the general requirement of hwledge, see Florida 
Evidence Code (FECl2 sections 90.604 and 90.802, testimony 
founded on the information of others, and not on the personal 
observation of the witness, is ordiaarily inadmissible. Because a 
rigid application of the rule of hwledge may I d  to unjust 
results, however, exceptions to the hearsay rule have emerged, 
first through the common law and now codified by statute. But, 
as Wigmore has observed, the essential purposes and masons for 
the hearsay rule itself are indispensable to understanding the 
exceptions. 5 Wipmore on Evidence (Chad. m. 1974), 9 1420. 

The t h e o q 3  the hearsay rule IS that many possible source3 of 



that could be‘proved by business records. But even with that 
authority, the exception was troublesome in the area of medical 
records. 

As one treatise has noted. those who objected to the admission 
of medical records containing diagnoses argued that the differ- 
ence between facts and opinions is fundamental to the law of 
evidence. 4 Eeinstein’s Evidence, para. 803(6)[06]. The qualifi- 
cations of the p e r s o n a e r i n g  ige opinion are everything, they 
argued, and cross-examination is absolutely indispensable to 
safeguard against the danger that the jury would be so swept 
away by the opinion itself that later rebuttal would be useless. Id. 

The proponents of the exception allowbg such diagnostic, 
opinion evidence argued, in turn, that health care providers make 
life and death decisions on the basis of the information contained 
in their institutional filcs, so the trustworthiness of such entries in 
medical records is unassailable. Moreover, the hospital employ- 
ee, often a technician, who actually administered the specific test 
or procedure, was often uokoown or unavailable, or could not be 
brought into court without extreme inconvenience to the hospital. 
In other words. they argued, the traditional elements of necessity 
and tmhrrorthiaess conduced toward admissibility. 

In some cases, as might be txpaeted, there WBS M accommo- 
dation betwm the broad extremes of either admitting or exclud- 
ing all such evidence. Balancing the need for evidence which was 
relevant, material and probative, against the obvious prejudice of 
some untested opinions, some courts adopted a middle ground. 
As one leading case did, the judges looked for diagnoses which 
involved conjecture pad opinion, pad distinguished them from 
diagnoses which any competent physician would accept. See, 
c.g., New York Life Insurance Co. v. Taylor, 147 F.2d 297 @.C. 
Cir. 1945). 

Florida first addressed the subject in B r w d  Gunty v. Jack,  
238 So.2d 156 (Flo. 4th DCA 1970). In that cpsc, aa eighteen 
yeardd,  mentally retarded girl with a history of epilepsy 
drowned in a man-made lake md by the defwdant. At trial, 
the defmdant sought to introduce an entire hospital file contain- 
ing the five-yur old records of a neutologicrl examination on a 
specific day, a -week hospitalization five months later, and a 
oneday follow-up examination one month after that. The records 
contained extensive test and treatment rwults for epilepsy. 

Our opinion says that the trial court sust*iad M objection 
based on the fact that these fivvavcu old records were not mtb 

. 
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inaccuracy and untrustworthiness which may underlie a bare, 
untested assertion of a. witness can best be brought to light and 
exposed-if they exist at all-only by cross-examination. Two 
circumstances, however, suggest a need to relax the requirement 
for cross-examination. First, it may be superfluous, as where it is 
su5ciently clear that the assertion is so free from the risk of 
inaccuracy and untrustworthiness that cross-examination is 
entirely “a work of supererogation.” Id. Second, cross-exami- 
nation may be impossible, as when the declarant is dead. Id. 
Hence, these hvo elements-trustworthiness and necessity-have 
given rise to a number of recognized exceptions to the hearsay 
rule. 

One of the early exceptions was for shop-books, or business 
records. Under the common law development of the rule, the 
entries adduced were purely factual in nature, e.g., goods 
shipped or payments received, so that issues as to opinion evi- 
dence in shop-books or business records were rare. Changes in 
the early statutory business records exceptions were ultimately 
made to incorporate the term “condition” as to the kinds of facts 

rial or relevant to the defease lbai she had dmwned bacpw of an 
epilcptic seinue, rather than because of the failure to wam of a 
hidden dropoff not far from the shore. Yet we diswssed the 
business records exception to the hearsay rule. Although we 
decided that “much of the infoxmation” in the file waa material 
and relevant and thus that the entire file should not have beea 
excluded, we added: 

Not every hospital paper relating to the patient’s case is admissi- 

.~ 

blt as a hospital record under the statute, and the trial court 
retains much discretion as to the admissibility of particular en- 
tries or papers in the hospital record. 

238 So.2dat 158. 
Our decision was thus hardly a wholesale endorsement for the 

admissibility of every hospital test report under the business 
records exception. Properly read, it amounts to a recognition of 
the broad discretion given to the trial judge under the statutory 
business records exception either to admit or exclude parts of 
such records as the circumstances suggest. Indeed the c o m t  
sentiment was expressed by Judge Owen in his opinion for our 
court in National Car Rental System Inc. v. Holland, 269 So.2d 
407 (Fla. 4th DCA 1972), where he noted the “tendency to view 
anything labelled ‘business records’ as being thereby admissible 
under the statute without more.” 269 So,2d at 413. With that 
background, it is now appropriate to consider Florida’s codifica- 
tion of the rules of evidence. 

The FEC follwed the earlier adoption of the Federal Rules of 
Evidence, specifically including its rule 803(6). Both versions of 
the business records exception to the hearsay rule omit the neces- 
sity element. In other words, it does not matter that the person 
who made the record entry, or who conducted the test, is avail- 
able for testimony, if the other conditions of the statute have been 
met. In light of the history of the exception, it is obvious that the 
displacement of the necessity requirement is predicated on the 
strong trustworthiness element found in medical data entries on 
which health care providers relied in rendering their course of 
treatment. One may fairly deduce, however, from the develop- 
ment of the exception that the absence of trustworthiness as to a 
given entry or record in a patient’s hospital chart may resurrect 
the requirement of showing necessity for the use of the record in 
the place of testimony subject to cross-examination. 

The federal rule allows for the universal admission of diag- 
nostic, opinion evidence even though it is introduced solely 
through the hospital’s own records and without the diagnoser or 
opinion-giver being present for cross-examination. That version 
is, however, entirely different from the comparable provision h 
FEC. Modeled only partially after the federal rule, FEC section 
90.803(6)provides as follows: 

90.803 Hearsay exceptions; availability of declarant imma- 
terial.- The provision of s. 90.802 to the contrary notwithstaad- 
ing, the follawing are not inadmissible as evidence even though 
the declarant is available as a witness: * * *  

(6) RECORDS OF REGULARLY CONDUCTED BUSI- 
NESS A C T M Y  .- 

(a) A memorandum, report, record, or data compilation, in 
any form, of acts, events, conditions, opinion, or diagnosis, 
made at or near the time by, or from information transmitted by, 
a pmp, with howledge, if kept in the cwrsu of a regularly 
conducted business activity and if it was the regular practice of 
that business activity to make such memorandum, report, rccord, 
or data compilation, all BS shown by tho testimony of the custodi- 
an or other qualified witness, unless the wurccs of information 
or other circumstances show lack of trus!worthiness. The term 
“bwineos” N used in this paragraph includcr a husk, S t u -  
tion, association, profession, occupation, and calling of every 
kind, whether or not conducted for profit. 

@) No evidence in tho form of an opinion or diagnosis is 
admissible under paragraph (a) unleso such opinion or diagnosis 
would be admissible under M. 90.701-90.705 if the person 
whose opinion is recorded were to testify to the opiniondirtctly. 
The most importpats feature of the Florida vmion of the 

business records exception is kt the addition of subsection (b), 
which is not contained in the federal rule. This rovision adds a 
rcquirunmt that business record evidence be ab P t to stand alone 
as opinion evidence, even if it othemise meets the requirements 
of the statute. The esseatial meanin of subsection (ti) is thus thnt 
the trial judge has broad discretion to exclude any medical rec- 
ord, or entry in a mod or chart, upon a conclusion that it wuld 

H 
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not be admissible as an opinion even if the entrant of the record 
wen present in court and testifying. 

We first confess to some inconstancy in our post-FEC opin- 
ions on the admission of hospital blood-alcohol tests. In Kutynkn 
v. Tamarac Hospital Corporation, Inc., 542 S0.2d 412 (Fla. 4th 
DCA 1989). we reversed because of the trial court’s decision to 
admit the evidence despite the lack of testimony concerning the 
testing, reporting, or chain of custody. In that case, the opponent 
of the evidence had made clear that he objected to the accuracy 
and reliability of the evidence because of the testing procedures. 

The b l d  test had been conducted not by the hospital itselfbut 
by an outside testing laboratory. Although an executive from the 
outside laboratory testified as to the business record essentials, 
no one testified as to the drawing of the blood, the chain of custo- 
dy, the administration of the test, and the interpretation of the 
results. As to the proponent’s assertion that the results were 
admissible under the business records exception’, we responded 
that even business records required a predicate as to authenticity. 
Ultimately we concluded that, in the circumstances, the trial 
court had erred in admitting the record.‘ 

In Z’huitderbird Drive-In neatre v. Reed, 571 So.2d 1341 
(Fla. 4th DCA 1990), we faced two excluded blood tests, one 
done within the hospital and one conducted by an outside labora- 
tory. We determined that the outside record was properly ex- 
cluded under Kurynkn. As to the hospital’s own test, we observed 
that: 

The report of laboratory blood test results performed in a hospi- 
tal and contained in a patient’s hospital record is generally ad- 
missible in evidence when the appropriate foundation is laid by a 
qualified person such BS a hospital records custodian pursuant to 
[FEC section 90.803(6)]. 

571 So.2d at 1345. Our opinion does not state the basis for plain- 
tiffs objection, except to note that “various grounds” were 
asserted. 

In reversing for a new trial, however, we placed special em- 
phasis on the refusal of the trial court to permit the defendants 
even to make a proffer on the records custodian’s testimony. The 
clear implication of our holding is thus that the evidence was 
required to be admitted upon B showing that the blood test quali- 
fied as a business record under FEC section 90.803(6), without 
any consideration 8s to the accuracy or reliability of the m r d .  
In this sense, Kurynka and 7bunderbird arc at odds with one 
another. 

As we have already seen, the essential ingredient for the ex- 
ception is the inherent reliability or trushwrthiness of the busi- 
ness rocord entry. Where, however, the reliability, accuracy or 
trustumthhess of the m o d  has bcen properly challenged, then 
the basis for the exception has disappeared. To q u i r t  the admis- 
sion of business record evidence in the face of grounds suggest- 
ing the lack of accuracy, reliability or trustulPttbiaess is to a l lw  
the exception, in the shop-wrn phrase, to swallow the rule. This 
absorption of the hearsay rule may be especially unfortunate in 
instances where the entry is raw data in a medical chart and a 
traditional application of the rule might have allowed for its ad- 
mission. 

In a medical records case, the trushinorthiness element-the 
only basis for business records admissibility-relab to whether 
the health care providers relied on the test rtmtlt in the course of 
treatment. Here, the first b l d  test-done by the outside l a b  
ntory-was not ordered by m y  doctor, n u m  or other h d t h  care 
provider at the hospital but imtead by a policeman who amtnpa- 
nied the p u b t r i m  to the hospital. There is no suggestion possi- 
ble, therefore, that any life or death medical docision wps mads 
or intluencd by tb*t t&. Hence the b i s t o r i d  basis for tnrsmr- 
thin- of a d i d  record is entirely h t  for the i t i d  m. 

The roeord also reflects that the m a d  test was done in the 
hospital, but there is no showing as to who rcqutsted it or why, 
Just as important, there is no suggestion in this rocord &at any 
health care provider at the hospital ever considered blood alcohol 

- 

in treating the pedestrian for her injuries from the motor vehicle 
accident, There is no evidence that, by the time the results from 
either of these tests became available (one or t\cro days later?), 
they were relevant in any way to her treatment. Indeed, the trial 
judge said: 

But the key is are you going to let medical records into evi- 
dence despite a charge to thejury or an instruction to the jury that 
they shan’t be considered for any purpose-I mean any other 
purpose other than what Lhey’re put into evidence for when you 
know darned well that what you’re doing is letting in an unqudi- 
fied piece of evidence that the jury is going to consider for the 
truth of what is sought to be proved by it[?] Not that there is 
medical-I mean nor that that reading was obtained and the 
doctor acted on rhe strength of rhat, but rather rhar the rest is 
there? It’s in the medical records; therefore she must have been 
drunk, [e.s, J 

We recognize that gaps in the chain of custody or other uncer- 
tain circumstances in the administration or interpretation of a test 
result are ordinarily thought to go to the weight and credibility of 
the evidence, not its admissibility. See Zkhornclr v. Hogan, 308 
F.2d 355 (4th Cir, 1962). But there are good reasons for treating 
blood alcohol readings differently. A trial judge may reasonably 
conclude that the undoubted inferences, which the jury may draw 
from a mere blood alcohol level, may create prejudice that no 
amount of argument or contrary evidence can fairly challenge, In 
this situation, it is ironic that the prejudice may arise. not from 
evidence that is inherently reliable and accurate or true, but in- 
stead from evidence whose accuracy has been called into quH- 
tion. For blood alcohol level, the assertion that the objectiongoes 
to the weight of the evidence, which the opponent is still free to 
argue or counter with other evidence of his own, may amount to 
little more than putting vinegar in the milk with the hope that it 
may later be strained out. 

It is obvious from the above quoted comments of the trial 
judge that he was concerned that any probative value from these 
entries might be overcome by prejudice to the pedestrian, FEC 
section 90.403 authorizes the trial judge to exclude concededly 
relevant evidence on a finding that it is prejudicial. To remove 
any possible prejudice from bare testing data in a hospital chart 
the judge is empowered, under subsection @) of FEC section 
90,803(6), to conclude that the test result or chart entry requires 
the additional circumstance of testimony from a qualified expert 
to establish its use in the case. The court is allowed, in short, to 
weigh any possible misunderstanding or prejudice from such 
evidence against its diagnostic implications. 
In light of the foregoing, we now hold that when medical 

record entries are sought to be admitted under FEC section 
90.803(6), if propcrly challenged by the opponent with a suffi- 
cient showing that relatcs to the accuracy, reliability or trust- 
ulprthiaess of the entry, the trial court may in its dimetion de- 
cline to admit them unless the proponent of the evidence lays the 
proper predicate for the entry. By a proper predicnte, we mean 
evidence as to the drawing of the blood, the chain of custody, the 
administration of the test, and the interpretation and reporting of 
the @t result. Furthermore, even if the requirements for busi- 
ness record admissiou under FEC section 90.803(6) are shown, 
or if the proper predicate is established, the trial judge must still 
assess the evidence for admissibility from the standpoints of 
relevance, materiality, competency. expert opinion, or the possi- 
bility that inherent prejudice may outweigh probative value. In 
short, all of the other provisions of the FEC remain in play. We 
therefore withdraw from our Kurynh and i7wnderbird deci- 
sions, except to the extent that they are consistent with this opin- 
ion. 

We review decisions on the admission or exclusion of evi- 
dence under the masonablenws test of Ca&nk v. Canakaris, 
382 So.= 1197, 1202-03 (Fla. 1980). So viewed, we arc unable 
to say that this judge, pn esteemed and extremely capable trial 
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c~unsel  will correctly argue in future cases that many of tiie 
premises underlying the majority opinion apply with equal vigor 
to a variety of business record items. Thus, the exception will 
eventually effectively be eviscerated. 

It is further respectfully suggested that while the en banc 
opinion attempts to be straight fonvard in its logic and its con- 
templation, it is so far-reaching in ultimate impact that one may 
be misled by some of the parts that make up the whole. Some 
examples in point: the opinion explores the history of the shop- 
book exception and points out that “issues as to opinion evidence 
in shop-books . , . were me.”  The necessary but incorrect as- 
sumption that arises from this and the subsequent lengthy analy- 
sis is that the results of a blood-alcohol test constitute or contain 
an opinion. , and thus are unique and suspect. This is not in- 
tended to suggest that the discussion in question is intentionally 
misleading. It is simply to p i n t  out that the potentid for misin- 
terpretation exists by virtue of the juxtaposition of the references 
to “opinion” testimony in an argument directed toward a partic- 
ular scientific test, to-wit, a chemical analysis or simple quantita- 
tive analysis. A second example: the opinion postulates that the 
essential ingredient of trustwrthiness of a medical “busincss 
record” relates to “whether the h d t h  carc providers relied on 
the test d t  in the course of treatmeat.” With rtspect, it is 
suggestad that it would be more accurate to state the question as 
whether the health care providers were eat i t ld  to or likely to rely 
on the test results. For if the patient wen a diabetic, the health 
carc provider might very well be concerned with the amount of 
alcohol prestat in the blood stream before prexribing or pro- 
scribing a particular intravenous injection. 

A firrnl example (and there are others): tho majority recites 
overbroadly that “we review decisions on [the admissibility] of 

Certainly WB apply a reasonableaess standard to mumure the 
discretionary calls of the trial judge. But that is not to say that the 
admission or exclusion of my and all evidence is discretionary. 
The rules of evidence may ba flexible, but they am not illusory. 
To exclude the blood-alcohol mts hem by relying upon 
Cmdrarir is too facile; to exclude them uader the business rcc- 

0 

evidence under the rmsonableness tat [citing canakanr * 1.’’ 
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judge of great experience, abused his considerable discretion in 
refusing to admit tha.particular blood alcohol test results solely 

business records and without the protection of expert testi- 
mony to their uses and meaning.’ To do so would be to substi- 
tute our judgment for that of the judge on the scene. We can h d  
nothing in FEC section 90.803(6) that empowers us to do so. 

AFFIRMED. (LETS.  DELL, GWNTHER. STONE and 
POLEN, JJ., concur. HERSEY, J., dissents with opinion, with 
which GLICKSTEIN, C.J., DOWNEY, ANSTEAD and 
WARNER, JJ., concur. WARNER, J., dissents with opinion, 
with whch GLICKSTEIN, C.J., DOWNEY, ANSTEAD and 
HERSEY, JJ., concur. GARRETT, J., reused.) 

(HERSEY, J., dissenting.) Because the principal dissent cham- 
terizes the en banc opinion as a “narrow holding” it is necessary 
briefly, by this separate dissent, to explore a more systemic 
problem, or series of related problems. that inhere in the ratio- 
nale employed by the majority in concluding as it does. 

The business records exception to the hearsay exclusionary 
rule is simply a burden-shifting device. Its purpose is economic 
and utilitarian. While couched in terms of surgically incising one 
tiny and untidy area of the subject matter intended to be included 
within the exception, there can be. little doubt that resourceful 

* 
* 

ords exception in ewry case is to turn the exception upon its 

An argumtnt could be made (but was not) that a hospital is not 
in the business of compilhg a record for law eufonxmmt of tcst~ 
for blood-alcohol ordered from M off-site and unrelated m e d i d  
Inborntory. The spmo simple argument should not be available as 
to in-house laboratory tests. The authenticity, reliability and 
accuracy of a hospital record should be the sine qua non of admis- 

@ had. 
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sibility of such records under the business records exception to 
the hearsay rule. These subjects should be fair game on the pre- 
liminary issue of admissibility. Such questions as the methods 
used in analyzing the sample, chain of custody, the expertise of 
the technician and related matters properly should be inquired 
into as aspects of the weight and credibility of the evidence and 
not to its admissibilityvel non. 

The foregoing is B brief attempt to speak to the business re- 
cords exception generally as well as to the hospital record of a 
blood alcohol test specifically. It is explicitly intended to apply as 
broadly as the majority opinion may be applied by implication. 
And because the en banc opinion goes too far too fast, I respect- 
fully dissent. 

(WARNER, J., dissenting.) I do not disagree with the legal 
holding of the majority nor does it c o d k t  with what was said in 
the panel opinion.‘ Simply put, medical records are admissible 
under FEC section 90.803(6) through a records custodian, unless 
he  opponent carries the burden showing the untrushwrthy na- 
ture of the evidence. The panel opinion reached the same result. 
Where the panel opinion differs from this new en banc opinion is 
that the original panel in reviewing the record did not find that the 
trial court excluded the blood tests because of a showing of un- 
trustworthiness but simply because the trial court was under the 
impression that all such tests and reports required chain of custo- 
dy witnesses. 

The record reveals no claim made that these records were 
untrustworthy. Appellee’s lawyer stated to the trial court that he 
had filed a motion in limine to preclude my reference to the tests 
because appellant had not listed chain of custody witnesses. The 
court and the lawyer for appellee then discussed another case in 
which the court had b e n  asked to and did make an identical 
ruling. In addition, appellee drew the court’s attention to the 
Kurynka case and told the court that Kuryt~ka held that it was 
reversible error to admit a blood test without a proper predicate 
of chain of custody (which is a misreading of K u r y h ) .  Then the 
trial court engaged in a discussion with c o w l  which included 
the portion cited in the majority opinion. But it is clear from the 
discussion that the court never considered whether this particular 
test WBS somehow untrustworthy. The ruling was that any blood 
test for alcohol was not to be admitted without the proof of a 
chain of custody. While the majority now reads statements which 
might have been argued as showing untrusborthiness, it simply 
wps not argued to the trial court, and the trial court did not rule 
that these documents were untrustwrthy. Tue court simply ruled 
that based ou K u t y h  a chain of custody predicate was asential 
to admissibility. Thus, without a determination in this case that 
there documents were untnrstworthy, I think the trial court erred 
in excluding them. 

It saem to me that d q i t e  its narrow holding, tho majority 
opinion implies that there is a presumption of untruswrthioess 
of nll blood alcohol tests, requiring the use of chain of custody 
evidence and test procedure evidence h order to admit them. 
Thus, both my dissent and the majority opinion center nround 
who has the bud- of proof to show unt~~~twxthiness. As f read 
the business record rule, the proponent of the record can rely on 
the custodian to supply the predicate for admission unless cir- 
curastanm show lack of trushrorthiness. It would be the op- 
ponent’s burden to conduct the discovery and call the witnesses 
to prove uatnrstworthiness. Since the entire rationale behind the 
bushtzs m r d s  exception is based on “the reliability of busi- 
ness records supplied by systematic checking, by regularity and 
continuity which p d u c c  habits of precision, by actual expcri- 
m a  of business m relying on them,” Sponsor Notes, section 
90.803(6), Florida Statutes, I conclude lhDt untrusbmr&hy re- 
cord6 am assumed to tm the exception rather than the norm. 
Therefore, in my view the burden is p m p l y  place3 on the opp- 
neat of the record to show its uotrushkrorthiness rather than to 
compel the proponent to prove chain of custody of spccimau, 
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mtbg methods, etc., in every case, even when there is no seri- 
ous challenge to the records. For the large majority of such cases 
p m f  of the record by the custodian will suffice. For these rea- 
sons, I dissent. 

'The driver'a pretrial disclosue of witncrrs failed to designate the hospital 
and labonlory personnel who drew the blood, administemd the test, interpreted 
the rcaulb or made the entries in their respective records. Ending prejudice 
fmm the failure to disclose thcr PCIWMC~, the trial coud refused to pennit an 
amendment at trial to the driver'a pretrial witness list. 

zAll referencca to tht Florida Evidence Code are to chaptcr 90, Florida 
Statutes (1991). 

'We note that the plain text of this statute docs not require that evidence 
fitting within its definition be rutomatically admitted without more. me hrust 
of the rule ia simply th41 the evidence is not inadmissible just because the entrant 
is not prrsent in court rnd tenifying. That is far from requiring the admission of 
any evidence th41 othcrwiJc aatisficr its PrWiSiOM. 

'It is well cabblished that, in the abacnce of 4 clear showing of error, the 
Vial judge'r determination on the admissibility of cvidcncc should not be dis- 
turbed on review. Birchan v. Scaboard Coast Line Railroad co., 381 So.2d 
229 (Fla. 1980). fhc  trial judge 4lm haa discretion to determine the subjects on 
which expeM will testify. 4nd lh4 l  dererminalion will not be disturbed on appeal 
without a clear showing of abuse of discretion. Errcun'vc Car & Truck Leasing 
Inc. v. DeSerio; 468 So.2d 1027 (Fla 4th DCA), rcn'cw den.. 480 So.2d 1293 
ma. 1985). 

'Our opinion does not cite FEC section 90.803(6) or discuss h m  its t e n  
applied 10 I ~ E  facts rnd circumstances. 

'By w y  of contram. in Gann v. Promo Brands USA Inc., 578 So.2d 518 
(no.  4th DCA 1991), while we affirmed the trial coun'a decision to admit the 
tea  result evidence, we carefully noted that a proper prcdicrte for its admission 
had been laid. The laboratory technician teatified as to methdology for the 
collectionand testing o f  wmplesand the reporting of results. 

'Although the driver might h e n  have adduced the same evidence through 
kstimony of the neccsvry PCHOMCI who par~icipatcd in the testing, the failure 
to discloac thor wilruucs in the pretrial c a u l o p e  created funher prejudice to 
the pedcatrirn. The trial court's decision in this regard is also covered by the 
rbure of diacretion teat. See Bingcr v. King Pcsr Conrml, 401 So.2d 1310 (Fll. 
1981). 

T h e  panel opinion, except for the questions certified to h e  supreme court is 
hcrrirufkr =printed. 

Appellant Ecks a new trial. Hia car had struck nppellee an she cmaJed 
Univeraity Boulcnrd in Sunriac, Florida. The jury found each pany to bc fifty 
pelrcnt negligent. One of the pointr on appeal is that the trial judge committed 
crmr when he =fused 10 admit appellce'r hoapiul rccorda in evidence. We 
rcvcmc 4s to that issue 4nd 4lTirm 4s to the remaining issues. 

AAer the accident, appellee was taken to Florida Medical Center for 
treatment. At the horpital, blood vmplcs were taken from her. One ramplc waa 
rcnt to 4n independent IaboratoF). 4nd the other w4i analyzed at the hospital's 
laboratory. The hospital records contained both teat rcwlta of appellee's alcohol 
blood level. Appellrnt'r pretrial catalogue liatcd the records custodirna of both 
the horpital and the independent laboratory 4s witnesses and the hospital records 
4s exhibits. Appellant 4100 lidcd m expen to testify 4s to rppellee'i level of 
intoxication rt the tim of the accident. Nine monthr before trial. the cxped wi 
dcpowd with rppcUcc's c w w l  in atkndance. On the dry of trinl, the judge 
herd appallcc's motion in limine. Appellee mught 10 exclude the blood us 
rerulu lad thc expert'r te.timony. The objection to the &* remh was hat 
4ppebnt  failed to l i d  any wi-u in his preuial catalogue who could lay 4 
pmper predicate for rdmiuion of the blood f e d  mporb. ' h e  I A I  judge agrccd 
and granted the d o n .  Appcllrnt then requested that he be rllmcd to crll 
penonnel from rho horpital'r lrbonurty 4 d  from the idepeadent laboratory to 
prwidc the predicate. The trirl judge denied that request. The trial took place, 
but the jury mver heard haw much dcohol appellee hrd in her blood 41 the t i m  
of Ibe accident. 

Sccrioa90.803(6), Florida Statutes (1989) M d r :  
RECORDS OF REGULARLY C O N D U C E D  BUSINESS A-I- 
n.- 
(a) A memruxlum. mport, =cord, or data compilation. in any form, o f  
4cl1. events. codi t iom, opinion. or dhgnoaia. nude at or w a r  the tim 
by. or fmm infomution tmmitted by, 4 penon with Imovkdgc, if 
kept in the cwne of a m p l r r l y  conducted businem activity and if it was 
tho m p h r  practice of  that businev rcrivity to nuke ruch memorandum. 

m o d ,  or data compilation, all as rhom by the t e a i m n y  of the 
c u d i n  or orhcr qual ied  w i m u ,  u d e u  the n w t r e s  of infomalion or 
orhcr c b m u n c u  &ow lack of t~avod~hioc~. "be term "burinest" 
4 1  uml in thir wngrapb k l u d c i  a Win. Ututioa. -hion, 
prof-, occupation, lad c d h q  of tvery Lird, whether or not con 
ductd for prost. 
RtFordr 4m rdmiuiblc pu-b section 90.803(6) if tbc p4rty reeking 

to i-uce them c4n .hw that the rrcord was ( I )  m r d ~  at or ne4r the t i m  or 
h a  Wed = o d d .  0) rmdc by, or from h f m t i o n  trmwnitled by, I pemn 

tYn (4) if it the r e p h  pHClkD of that b6-W 10 mke -4 I rr~ord. 
with 0) kept in the C O U ~  of 4 ~guulrrly coadu~tod b u k u  rclivi- 

Saul V. J O ~  D. and Catherine T. MacArrhur Foundarlon, 499 So.2d 917, 920 
ma. 4th DCA 1986). "The purpoae of XCliOn 90.803(6) ir 10 allow a piny to 
introduce nlennt records at trial without having to produce a11 the p e r m u  who 
had a part in preparing the r C C 0 d S .  SOULhCm ~ n k r r i r s  v. flod& lfncmploymenr 
Appeals Commission. 545 S0.2d 898, 902 ma. 2d DCA 1989); McEachcm v. 
SIarc. 388 So.2d 244 ma. 5th DCA 1980); HOIlCy v. Slate, 328 So.2d 224, 
225-226 (Fla. 2d DCA 1976). Section 90.803(6) ia derived from Rule BM(6) of 
the Federal Rules of Evidence. The party opposing evidence which i s  othcnvise 
admissible under the federal rulc has thc burden of ahowing the untrurmmfiy 
MtUE of the evidence. Zrnih Radio C o p  v. Mauruhika Elec. Indiu. Co., 505 
F.Supp. 1190 (ED. Pa. 1980), rcv'd in pan on other p u n & ,  723 F.2d 319 
(3d Cir. 1982), rcv'd on ohcr grot&, 475 U. S. 574, 106 S.Ct. 1348, 89 
L.Ed.2d538 (1986). A brief history o f  thc rule is contained in Stuic v.  Garlick. 
313 Md. 209,545 A.2d 27 (1988). Because business records were consideredto 
have 4 circumstantial gurnnlcc Of trustworthinen, the rule was developed to 
eliminate the inconvenience and sometima impossibility of pmducing witnesscr 
who could testify from their perronal havledge as to the t ~ t h  of the entries 
mode. The businem records exception "is generally recognized becauac of the 
reliability of business recorda supplied by systematic checking, by regularity 
and continuity which produce habits of precision, by actual experience of busi- 
ncss in relying on them, and by a duty 10 make an accurate mcord as part of a 
continuing job or occupation." 6C, Fla.Siui.Ann. 5 90.803, at 272 (Wen 1979) 
( L w  Revision Council Note - 1976). In other worda, we conaider that the rule 
creatca 4 "presumptionof comctncaa rnd reliability" of such recorda. n u n ,  as 
long as I party properly authcnticatea the recorda through the testimony of the 
records custodian or other qualified wilncaa, as prescribed by the rule, they are 
admissible. We believe that the reference 10 the lrustwonhinesa of the record is 
intended to be the vehicle by which a pany can rebut this preaumption. Hwcv- 
cr, to allow a party to rebut this presumption by claiming that h e  record is not 
INStWOnhY because the wilnessea with I i ~ l  hand knwlcdge arc not testifying, 
frustntcr the purpose of the ~ l e .  Initially, through the custodian of the record 
or other qualified witnesa, the pmponent of the record only has to identify the 
record, establish its mode of prepantion rnd hat  it was made in the regular 
course of business. The party opposing the admission must "xrioudy chal- 
lenge" its truatworihinesa, CJ United Slates V. f icawli ,  604 F.2d 613 (9th Cir. 
1979). before the proponent is rcquired 10 prern t  additional evidence about the 
record or the record keeping pmcc-. It appcan, fmm the case law in this sutc 
and others, that the phrase concerning the 1NSIWOrthirUSS of the record is moat 
often directed to the motivo of Ihc p c M n  making the record of the mode of 
preparation. For example, if a person makes a record in preparation for litiga- 
tion, it losea its presumption of reliability. See e.g., Gurcin v. Smre, 564 So.2d 
124. 128 ma. 1990) and b w  Council Notes to 90.803(6). The trial judge 
evaluates the mlrcs of infomution. method and time of prepantion to reach 
his or her opinionas to thc record's trustwonhinear. 

Appellant relies on I ) l d e r b l r d  Drive-In lheutre. Inc. v. Rccd. 571 
So.2d 1341 (Fla. 41h DCA 1990), which ia factually similar to thia c4x.  Two 
blood aamplcr were uken. one sent 1O an independent laboratory a d  one SM- 
l p d  in the hoqital's lab. The hospital record contained both reportr. Thun- 
derbird auempted to call the hospital'# mcords curtodirn to authcnticrte the 
records 4nd lay the necewry foundation for their rdmirsibility. Reed objected 
on various grounds to the custodian 4s 4 witness. T ~ E  trial court suataincd the 
objectiona 4nd Thunderbird was unable 10 hy the proper fwndationto idmil the 
Ecords. In addition, the trial c w f i  did allow Thunderbird to nuke 4 proffer 
of the cuatodiun's Icatimony. Thus, it was not poaaible for this court to deter- 
mine the propriety of the trial cwtt'r ruling. Havcvtr, Judge h m y  stated 
thrt the It.tutc permits wch records when the proper foundationis Lid, lhmugh 
the testimony of the rrcordr curtadiin. that is. thrt the l rbontoy  npon MI 
m d e  at or war the time of the event recorded, by r person with b l c d g c ,  in 
the rep lrr  CWRO of burincu 4nd 41 4 rrpl4r practice of the horpital'i buuneu 
acctivity. Id. 4t 1345. 

Sub judicc. appellee objected to the turoduction of t h e r  rccords solely 
becaulo appellant intended 10 call the records curtodim a d  appalleo contended 
hat the records custodian could rml pmvide pmpcr authcdcation. In olher 
md4, to propcrly introduce them words ippclhnr had to provide m111cone 
with firnhrnd Lcnwledge 4 h l  them. In B m d  Cwnry v. lack. 238 s0.B 
156 (n4. 4& DCA 1970), Lhir noted that holpihl records ad&ible 
undcr the herruy exception kludo the r r~ l l t r  of d y r s  4 d  hbontory w g ,  
unlcu they 4re subject to objectionr aa to imlcvlncy, imdrqumto mrces of 
infomution. =lf-lcmng chancar, or exceeding the bounds of legitimate ex- 
pen opinion. Id. at 158 n.1. 

Appellee relics on the foUaving prruge fmm Brewrd Cormry v. Jmh, 
238 S0.2d 156 (Fh. 4th DCA 1970) u 4UthOnty for the proporition ttut the win1 
c w t t  hrs the dirretionto 4dmil =cords: 

Not every hospital p 4 p r  rrlrting 10 tho prtica'r C ~ Y  is rdminible II I 

0 

I 

, 

e 

, 

Id. 4t 158. The vmy mntcrre dam: 
Hwcver, the I1.W should bs conrvucd rb i s  10 effccturte its pupow 
which is to pmvide rcliabla evidence regarding the horpiuliution, yet to 
avoid h e  m e u i t y  of the cxpenw. komtnierre. and romrtimp impor 
aibility of ciUing u w i b l w a  rhc rue&&. mms, ud p h y l i ~ l ~ ~ h ~  
collaborared u) rmke tho prtien's h q i t a l  record, 

--I- 
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Id. 158-159. Thus, while it is within thc lrial judge’s discretion to admit docu- 
mcnts, he or uhs should do $0 in a mnncr which cffectuatca the purpoac of the 
statute, h a t  is, in a mnncr which avoids the necessity of calling every person 
who had a pan in crtsling thc rrcord to Icstify. 

Sub judice, appcllant was prcparcd 10 introduce the rccords through the 
testimony of the records custodians of both businesscs which performed the 
tcsla. Appellec did not object to B e  introduction of lhosc tcsu becsux they were 
irrclevant, they were based on inadequate sources of information. they were 
self-serving, or because h e y  excecdcd the bounds of Icgitimate expert opinion. 
We conclude that appellant could have properly aurhcn~icutcd thcsc records 
through B e  testimony of the records custodians of the hospital and laboratory. 
KUrynka v. Tamarac Hosp. Cbtp., 542 So.2d 412. 413 (Fla. 41h DCA 1989) 
(citing ffry of Fon bnuderdale v. Florida Unemployment Appeals cornntirsion, 
536 So.2d 1074 (Fla. 4th DCA 1988)). T h e  predicate for admitting these re- 
cords ir no diKercnt from that for admitting other business rccords. The trial 
coun abuwd ib discretion by ruling that the blood tcsU were inadmissible bc- 
cause appellant did not havc Ihc proper witnesses to authenticate those recordr. 

Appcllec has argued IhPt h e  blood test resulls arc unrcliablc because the 
independent laboratory report indicates that the blood was collected at 1225 
p.m. on April 4, 1986 and the rrauult obtained at 8 5 1  a.m. on A p d  4. 1986. At 
the trial Icvel, appellce did not object 10 the admission of Ihesc rccords on the= 
grounds. At h e  time appellee filed her motion in liminc, she had alrcady auend- 
cd the expen’s deposition. She waa aware of the differcncc in the tirncs on Ihc 
rcpons. She did not mi= this issue whcn arguing her motion in liminc. Appcl- 
lee did not prcscrvc this isauc for appeal. 

* * *  

’ 
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Arbitration 
JOHN C. CUNNINGHAM, as Trustee for PROFESSIONAL DEFERRED 
TRUST, Appellant, v. DEUSCHLE CONSTRUCTION COMPANY, a Florida 
company, Appcllcc. 4th District. Casc No. 91-2563. Decision filed Dcccmbcr 
9. 1992. Appeal from thc Circuit Court Tor Broward County; C. Lavon Ward, 
Judgc. No appearance for appellant. llenc D. Napp of Deuwhle & Assoeialcr. 
P.A., Forr Luderdalc, for appcllcc. 
(PER CURIAM.) AFFIRMED. (LETTS and FARMER, JJ., 
concur. ANSTEAD, J., dissents with opinion.) 

(ANSTEAD, J., dissenting.) By sworn affidavit, the appellant 
has created an issue of fact as to whether the arbitration provision 
of the parties’ contract was subsequently waived in writing. Ac- 
cordingly, I would hold that the trial court erred in failing to con- 
duct au evidentiary hearing on the arbitration issue in accord with 
our holding in Merrill Lyticli Pierce Fetiner & Smirh, Inc. v. 
M e h n e d ,  425 So. 2d 127 (Fla. 4thDCA 1982), rev. denied, 433 
So. 2d 519 (Fla. 1983). 

* * *  
CUKM v. HOROWTrZ. 4th District. A1-0485. Dcccmber 9, 1992. Appul  
from rho Circuit Cwrt for Rlm Each County. AFFIRMED. Scc Wcstbrwk v. 
AUPoinrr.Inc.,384So.Zd973(R..3dDCA 1980). 

* * *  
Criminal Inw-Statute requiring adult in control of residence at 
which social gathering is held to take reasonable steps to prevent 
Ihc possfssion or coasumption of alcoholic beverager or con- 
trolled substnnces by n minor owe the adult becomes anwe of 
the consumption or posscssioa is unconsti tutiody vague 
STATE: OF FLORIDA, AppcUmi, v. AIAN L. ALVES. Appclln. 5 h  Di.- 
trict. Ca= No. 91-1946. Opinion filed Dcccmbcr I t ,  1992, Appeal from L c  
County Courl for Volusir. Cwaly, l i a i s o n  D. Grillin. C w ~ y  Judge. Roben 
A. Butkrwonh. Altomy Gcncnl. TaI&lu~~o .  and Nur). R p n ,  &&#Aw 
Attomy Gencnl. Daytom Beach, for Appllmt. Janwa B. Giburn. Pubk 
Dcfendcr, Daytom Beach, a d  Michrcl J. H c k .  public Defcndu, 
Dctmd, for Appcllce. 
(PETERSON, J.) The State appepls M order granting Alpn L. 
Alves’ motion to dismiss an information charging A l v e  with a 
violation of section 856.015, Florida Statutes (1991). We have 
jurisdiction. Pla. Const. art. V, 8 4(b)(l); 0 26.021, F k  Stat. 
(1991); Fln. R. App. P. 9.03O@)(l)(a). The motion challenged 
the facial validity of the statute which provides: 

e 

. 

856.015 Open houmpatlia- 
(1) h f i n i t i o ~ . - h  used in this section: 

(a) “Adult” means a person not legally prohibited by rea- 
son of age from possessing alcoholic beverages pursuant to 
chapter562. 

@) “Alcoholic bevcrage” means distilled spirits and any 

beverage containing 0.5 percent or more alcohol by volume. 
The percentage of alcohol by volume shall be determined in 
accordancewith the provisions ofs. 561.01(4)@). 

(c) “control” means h. authority or ability to regulate, 
direct, or dominate. 

(d) “Drug” means a controlled substance, as that term is 
definedin ss. 893.02(4)and 893.03. 

(e) “Minor” means a person not legally permitted by rea- 
son of age to possess alcoholic beverages pursuant to chapter 
562. 

(f) “Open house party” means a social gathering at a resi- 
dence. 

(g) “Residence” means a home, apartment. condominium. 
or other dwelling unit. 
(2) No adult having control of any residence shall allow an 

open house party to take place at said residence if any alcoholic 
beverage or drug is possessed or consumed at said residence by 
any minor where the adult knows that an alcoholic beverage or 
drug is in the possession of or being consumed by a minor at said 
residence and where the adult fails to take reasonable steps to 
prevent the possession or consumption of the alcoholic beverage 
or drug. 

(3) The provisions of this section shall not apply to the use of 
alcoholic beverages at legally protected religious observances or 
activities. 

(4) Any person who violates any of tlic provisions of SU~SEC- 
tion (2) is guilty of a misdcrneanor of the second degree, punish- 
able as provided in s. 775.082, s. 775.083, or s. 775.084. 
The trial court held that the following tcrms contained in the 

statute were unconstitutionally vague and that “[a] person of 
ordinary intelligence is not thereby put on notice as to what con- 
duct is authorized by the state or who is criminally responsible”: 

(1) “Social gathering”--section856.015(1)(f) 
(2) “Adult having control”--section 856.015(2) 
(3) “Reasonable steps”--wction 856.015(2) 
(4) “Legally protected religious observances or activities”- 

section 856.015(3) 
We share the trial court’s concern about the vagueness of the 

language employed, but we need focus only on the statute’s 
requirement that an otherwise innocent adult may be exposed to 
criminal liability if in hindsight the state disagrees with what the 
adult deemed to be reasonable steps in dealing with the situation 
that existed at the time of discovery of an illicit substance in the 
possession of a minor. A statute which either forbids or requirts 
the doing of an act in terms so vagua that men of MmmOn intelli- 
gence must aeceswily guess at its meaning and differ as to its 
application violate? the first essential of due proc’Rss of law. Srute 
v. Llopis, 257 So. 2d 17 (Fla. 1971). 
Challenges to the facial validity of a statute must be based 

upon the t a t  enunciated in Rorh v. Unitcd S f a m ,  354 U.S. 476, 
77 S.Ct. 1304.1 L-Ed.2d 1498 (1957), and S m e  v. Dye, 346 So. 
2d 538 (Flir. 1977). The tcst, statcd by h e  United States Supreme 
Court, is as follavs: 

n]ack of precision is not itself offensive to the requirements of 
due proceat. ‘ I *  * p]hc Constitution does not require impossi- 
ble standards”; all that is requircd is that the language “conveys 
sufficiently definite warning as to the proscribed conduct when 
measured by common understanding and practices” . . . “That 
there may be marginal cases in which it is difficult to dettnnine 
L o  side of the line on which a particular fact %ituMion falls is no 
sufficient reason to hold the language tw ambiguous to define a 
criminalof€i?enw.” 

Rorh, 354 U.S. at 491-92,77 S.Ct. at 1312-13, quoting United 

L.Ed.2d 1877 (1947). See also Stme v. Litidray, 284 So. 2d 377 
(Fln. 1973). 

A cum d i g  of section 856.015conveys a w m h g  that a 

knowingly allows a mid gathering to take plncc there; thc pos- 
session or consumption of alcoholic beverages or controlled 

Stam V. Pehillo, 332 U.S. 1, 7-8, 67 S.Ct. 1538, 1542, 91 

c r i d  o a mse will occur if M adult in control of a residence 




