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AFiaMmT 

I. 

I. TIE Burrugun k i s i o n  s M d  mt be qiven n&xwct~ 've effect. 

Daugherty opns his Sumnary of Argument w i t h  the s ta tmt :  

(Ans. B. a t  7 ) .  

"This case is 

altrwt the l aw  of trusts." 

designed to  s-ize Daugherty's argument for the retroactivity of Rurrugun u .  

City O f M i m i ,  545 So.2d 252 (Fla. 1989). 

case Cited, or a doctrine diSCUSSed, regarding the "law of trusts, 'I or its 

application t o  workers' ccanpF3nsation law. 

This bizarre statement is apparently 

Yet &re in Daugmy's brief is a 

( I d . )  

It appears that  Daugherty's e n t h  argument on the "law of trusts" stm f m  

his preoccupation w i t h  the history of the internal accounts of the City's budget, 

f m w k i c h  p a v t s  wre or we= not made for -1- -ion benefits and for 

w r k s '  canpensation paymnts. 

t r ea tmnt  of those internal accounts by the 1981 and 1992 Gates decisions. 

Mimi u .  Gates, 393 So.2d 586 (Fla. 3d DCA 1981), and City o f M i m i  u .  Gates, 592 

%.2d 749 (Fla. 3d DCA 1992). 

t h i s  proceeding. 

issues and mm ~ I T X l t l y ,  any issue w i t h  respect to  internal accounts was put t o  

rest in Burrugan, where the Cour t  held that the C i v  is a unified whole with its 

pension trusts and that one account of the City is just like any other account. 

His diatribe wanders through the analysis and 

City df  

This entire topic, hcwever, is l q a l l y  irrelevant t o  

The decision on review does not implicate any internal account 

&trrwm, 545 So.2d at 253. 

It is surprising that Daugherty relies on a hypothetical "trust" thesis to  

counter the  City's challenge to  Barragan retroactivity. 

@tes decisions, the "hid D i s t r i c t  relied on prior decisions t o  reject, expressly, 

"that the fiduciary status of the City ... may be prqer ly  analogizd t o  that of 

the trustee of an express trust...." 

that Daugherty's foremst argumnt against the retroactivity of Burrugan relies on 

m y  notion of trust law, the City's analysis is strengthend because Daugherty's 

arprrmt is unsupported by l a w  and inslevant. 

In the first of its tvm 

Gutes, 393 So.2d a t  589, n. 6. To the extent 
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In its initial brief, the City argud that the Barragan decision should not be 

The City them identifid the rule of law articulated in given retroactive effwt. 

Brackenridge u .  h t e k ,  517 So.2d 667 (Fla. 1987), c e r t .  denied, 488 U.S. 801 

(1988) and Florida Park Serrrics u .  Strickland, 18 %.2d 251 (Fla. 1944), that a 

prtxedent-overrulhg decision is given both prospctive and retroactive effect if 

there is no indication to the contrary in the opinion itself, but that reliance of 

the prejudiced party on the prior state of the lawwuld justify treating the 

decisian a5 prospective only. 

CpnTernin9 authorities. 

the City's reliance was justified, that Burrugurt may be limited to prospective 

application only. 

Those cases are accepted by Dauqherty as the 

Consequently, there is no dispute between the parties, if 

The Barragan opinion did not express the CourL's position on retroactivity. 

Xcaxdingly, the issue of retroactivity boils drrwn to a question of whether the 

C i t y  justifiably relied on the state of the law as it existed bfore Burrugun was 

i s s u d .  

different conclusion. 

There is nothing in Daugherty's brief that suggests, let alone campels, a 

In its initial brief, the City explained at considerable length its 

justifiable reliance on pre-Barragan law (Init. B. at 7-16). 

the notion of justifiable reliance by the City with essentially four propositions: 

an alleged failure by the City t o  adduce factual evidence of reliance before the 

Judge of Carpensation Claims in t h i s  proceeding (Arm. B. at 8, 15, 18, 24)  ; an 

all@ failure to raise "detrimental reliance" as a defense at the pretrial 

hearing (Ans. B. at 18); an alleged requiramnt for a "change of position" which 

the City never damnstrated (Ans. B. at 29-31); and a microscopic analysis of pre- 

Barragan case law to argue that the City could not, in fact, have relied an these 

decisions. 

arguments presented by Daugherty negate in the slightest the City's justified 

reliance on the pre-&lrrugun state of the law with respect to pension offsets. 

Daughe~y contests 

( A m .  B. at 19-23). The City will demonstrate that none of the 

-2- 



In this case, and the several other proceedjngs in which Burrugan's 

retroactive application is being challenged by the City, an ordinance had received 

a given construction by a court of supreme jurisdiction -- that is, Miami's pension 

ordinance had consistently and unifosnly been construed by the district courts of 

appeal, acting as courts of last resort, to u l l w  the City's pension offsets, and 

pmprty or contract rights w e r e  indeed acquired under and in accordance with such 

construction -- that is, the City's contract rights vis-a-vis employees wxe 

acquired under the ordinance and in accordance with the construction given by 

district courts of a p a l  over a period of 27 years. 

ancl compelling: 

Barragan decision retrospective operation. 

The Strickland test is clear 

those contract rights "should m t  be &strayed" by giving the 

18 So.2d at 253. 

1. tD Ihqhxty's amtention, justifiable reljarw=e is not an 
widentmry issue. 

Daugherty is wrong in suggesting that the City was required to pxesent factual 

evidence of justifiable reliance on the pre-Barrugan state of the law. 

prpse of a retroactivity analysis of reliance, a "legal" basis for reliance is as 

valid as a factual basis. 

opposexi to factual, foundation for justifiable reliance. 

Far the 

Inded, the Strickland case itself involved a legal, as 

Justifiable reliance w a s  found controlling in Strickland based on the state of 

the law with respect to the forum in which Strickland was obliged to file his 

appeal f m  a deputy ccsrmissioner of industrial relations. Until overruled, 

judicial precedent nqujred that appeals be taken directly to circuit court. 

Strickland was held t o  have filed in justifiable reliance on said precedent, 

notwithstanding that the court subsequently overruled those decisions and he ,.at 

appfsals must be taken to the full Industrial Relations Ccdrmission. 

acted in accordance with the legal requimwnt for filing his appeal, as announced 

in prior precedent, just as the City acted in accordance with it3 court-validated 

0 rdinance to offset pension benefits. 

Strickland 
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Without expressly saying so, Daugherty seems to be saying that the City was 

deficient in not pmducing the testirrrony of its lawyers, that over the years, they 

concluded that the City could folluw the string of appellate decisions expressly 

upholding the City's ordinance on pension offset. Obviously, the decisions 

themselves are all the "evidence" the City needed to justify its reliance. 

2 "  ccrntraryto Daugk&y's ccmtentian, detrilrenhl d j a n = e  has always been 
an issllle in these prrnceedinqs. 

A string of last-resort, final appellate decisions wre issued by the Florida 
0 couJcts from 1973 to 1989. 

overruling turnabwt fm those precedents. 

There is no question thathrragan was a 180 , 
The City obviously had relied to its 

d e t r h n t  on the outcares of those cases by continuing its offset of pension 

benefits under the City's ordinance. 

was presented by vir tue of the City's pled and Eisgued position that the reliance 

exception to retroactivity applied. (R. 13, 25-30; 41). 

lbreover, tha defense of detrimental reliance 

3.  corrtrary to DmghTty's cantention, detriEntal d- for t k  plrpose 
of minq remoach 'vity m d  mt entail a change of position. 

For the purpose of barring retroactivity, a party's maintenance of a prior 

position, based on conclusive judicial determinations that it need not change, also 

constitutes a legally sufficient specie of d t r i m n t a l  reliance. 

retrospective application is framed as whether previous conduct was "in reliance 

upn a prwailing decision...." 

Brackenridge, 517 S0.26 at 669 (issue posed as t;o whether the party acted "in 

The question for 

Strickland, 18 So.2d at 253-54. See also 

reliance on" a pmious judicial &laration). 

There is not an ounce of veracity in the hairsplitting notion that reliance 

cannot be demnstrated fm the continuation of conduct in ccanpliance with pre- 

Burragan case law. 

this score frm the present case. 

a&ication of previous judicial decisions interpreting statutes. The City cannot 

be held to or penalized by a higher standard of prognostication than the judiciary 

Strickland andBrackenridge, in fact, do not differ at all on 

Each was a situation dealing with the 

-4- 



for its inability to anticipate that the appellate decisions validating the 

o-ce would years later be declared invalid. 

4. lTae City relied an its , a s ~ l d b y t h c r x l r t s , a n d m t c m t € ~  

Daugherty argues that the City could not h a v e  relid on past court decisions 

court ckisions thsmzel-. 

hecause they are factually distinguishable. 

praise. 

This assertion is founded on a false 

The City's psitian was clearly articulated in the very first sentence of 

its initial brief: "Based on an ordinance originally adopted by the City of Miami 

in 1940, the City d u c e d  disability pension benefits for its retired 

emplayees,..," 

pemitting rationale of the several district court decisions, but the ordinance, 

(Init. B. at 1) Naturally, the City was canfort& by the offset- 

repeatdy assailed unsuccessfully in court challenges, was the linchpin of 

reliance that justified the City's initial and continuing offset procedure. 

5 .  !I% xeamtls asserted for Barragm X&XWCIX 'vity & rut withstand 
analysis. 

Mugherty mgues against the legitimacy of reliance by the City on decisions 

mck after the legislature's 1973 repeal of section 440.09(4), and on decisions in 

which the employee was injured prior to that statutory repeal. 

reflect the myopia mirrored in Daugherty's other efforts to marginalize the City's 

detrinmtal reliance on the ordinance with those cases sustained. 

These argumnts 

The basic point i g n o d  by Daugherty is that both pre- and post-repeal 

decisions legitimized the City's use of its ordinance to make the offsets. 

date of repal of section 440.09(4) was not the triggering feature for the City's 

detrimental reliance. 

irrelevant in one district court precedent. Hoffkins u .  City o f M i m i ,  339 So.2d 

1145 (Fla. 36 ncA 1976), cert. denied, 348 So.2d 948 (Fla. 1977). It was notmde 

a relevant pint of departure until Burrugun made it so, same 12 years later. For 

tkae s m  reason, neither pm- nor post-repal date of injury was a determinative 

feature in the City's reliance on its 1940 ordinance, despite Barragan's use of the 

The 

In fact, that date was specifically held to have been 

-5- 



rep1 date saw 49 years  later as the crucial moment for invalidation of that 

O r d x n a n c  e. 

Daugherty conjectures, unpersuasively, that the City should have relied not on 

its ordinance, but rather on the Court's private gnplayer decisions in Jewel Tea, 

Brown andhnutz ,  

First, none of those cases involved public epnplqmrs.  

why the City should have extrapolated an adverse result frcan them when the City 

itself had been taken to court repeatedly, and judicially advised each tine that 

its offset procedure was sound. 

That suggestion is ill-conceivd legally and practically. 

Daugherty nuwhere suggests 

Second, the first of those private-employer cases, JeweZ Tea, was decided a 

f u l l  30 years after the OrdinarSce had been enacted, a full 8 years after the first 

pension offset challenge to the City's ordinance (City a fMiwni  u .  Graham, 138 

So.2d 751 (Fla. 1962)) had been turned aside by a final court decision, and 3 years 

before the statutory repeal of Section 440.09(4). 

t3he City lacked any justification for reliance ah its ordinance hecause it failed 

in 1970 (Jewel T e a ) ,  1975 (Brown) and 1976 ( I h u t z )  to disregard court decisions in 

which the City itself was a party, in favor of an extrapolated position which this 

Court itself did not discaver until 19 years after the JeweZ Tea case. 

It is ludicrous to suggest that 

Third, neither the City nor its litigation W m t s  t ' ignod ' '  the court's 

decisions. 

to the City's ordinance. 

1st DCA), rev. denied, 518 So.2d 1276 (Fla. 1987). 

exp2ssly overruled by Burrugan, that f o m r  decision conclusively damnstrates 

that Jewel Tea, Brown and Ihnutz w e r e  not ignored. 

m a r ,  the First District construed those CEeCisions to be inapposite 
See City ofMiami u .  Knight ,  510 So.2d 1069, 1073 (Fla. 

WhileKizight has now been 

Finally, Daugherty argues in favor of retroactivity on the basis that he, not 

the City, had a property or contract right for p p n t  in full of his wrkers' 

compensation and pension benefits. 

Strickland and Brackenridge, is unconcerned w i t h  Daughmy, h-. 

The exception to retroactivity, as explained in 

It focuses on 

-6- 



the harm which retroactive effect m l d  have on the party wha opposes remctivity 

h a u s e  of hardship. That party is the City, not Daugherty. It is the City which 

justifiably relied on decision after decision after decision of the courts, over a 

27-year span of time, to plan and to implmnt its fiscal affairs in accordance 

with its assailed but unyielding ordjnanc e. 

Id&, Daugherty reminds us that substantive rights in workers' ccanpensation 

(ATE. B. at cases are detemined by the law in fame on the date of the accident. 

19.) 

to pension offset artwunts at the date of his accident, or at any subsequent time 

until the Barragan bcanbshell exploded. 

an a r d h a ~ ~ e ,  court-validated, saying that the City could offset his pension 

hmf its. 

That principle s- to be persuasive of the fact that Daugherty had no right 

The "law in force" during those periods was 

It should be of interest to the C o u r t  that the contentions made by Daugherty 

with respect to retroactivity are ccsnpletely different f m ,  and unrelated to, the 

rationale expressed by the First District for holding that Burragan should be 

applied retroactively. 

is justifid. 

Daugherty's disassociation f m  the reasoning of that court 

The First District first detennhd that the Barragan decision was xetroactive 

in City o f&y tona  Beach u .  PPltsaZ, 585 So.2d 1044 (Fla. 1st DCA 1991). 

case, the court gave three reasons for applying Barrugan retroactively. 

court found unavailing the "well-recognized" exception to presumptive 

retroactivity -- justifiable reliance. 
QII this exception failed "in light of the concdtant rule that the l a w s  in force 

at the tim a contract is made fonn a part of the contract as if expressly 

incorporated into it." & e l ,  585 So.2d a t  1046. 

justifiable reliance does not answer, but rather bqs the qyestion of whether 

Barrugan should be applied retroactively. 

In that 

F i r s t ,  the 

The court declared that the City's reliance 

This rationale for rejecting 

-7-  



The City mde the p i n t  in Amel  that it had contractual relationships with 

employees prior to Burrugan, p d s e d  on an ordinance which had consistently been 

held by Florida's courts of last resort to be pmpsr. 

contract relationships constituted a right which should not be destroyed by 

mtrospective operation of a subsequent averruling decision. 

court to reference as a rule of lm that the City's contracts with its employees 

incorporated the laws in force at the tim contracts w e r e  made is to confirm, not 

refute, that pension offsets w e r e  proper under t l - ~  law previously in force, for the 

"law" at that time was the court-validatd offset orcLinanc e. In other words, the 

First District's explanation in Amel as to why the City should lose the argumnt 

on retroactivity is in fact an explanation of wkry the City should have won. 

district court's rationale in this regard could only mean that Burragan should 

a l m y s  have been the law -- a conclusion which abjures analysis by w i n g  the very 

question that was being asked. 

The City asserted that those 

For the district 

The 

T h e h e 2  court next rejected the City's position against retroactivity on the 

( I d .  ) As understood by basis of "the rationale underlying the Burrugan decision. " 

the -el court, that rationale was that section 440.21, Florida Statutes, 

prohibited a deduction of ccsnpensation benefits E m  an qloyee's pension 

benefits, as a consequence of which the City's ordinance (ta quote Burrugan) was 

contrary to state law. That analysis, too, is premised on faulty, result-driven 

reasoning. 

precedents had expressly addressed and harmonized section 440.21 with the City's 

pension offset ordinanc e. 

hindsight game to say notking mre than that Barrugan "should" always have been the 

law. 

It disguises the reality that a line of pre-Burrugan judicial 

Again, the First District was simply playing the 20-20 

As a third pint, the h e l  court camrrented that the decretal language and 

lcesnand "for further proceedings" in Barragan constituted an implicit &tenrimtion 

that the decision was to have retroactive application. (Id.) This is the weakest 

-8- 
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justification for retroactivity of the lot .  

is a clear contradiction of the Strickland and Brackenridge cases themselves. 

There is no question that Barragan and Giordano w n  their appals  and =re ent i t led 

on remnd to the  benefits of the Court's Barrugan decision. But i f  every 

cktennimtion on the merits i n  an mr ru l ing  prKedent v iere  an Iliqlicit" 

detemination of general retroactive application to  others, there mild be no need 

for a presumption of retroactivity in the absence of a s t a t m a t  one way or the 

other, and there m l d  lm no reason for any exception t o  that presumption when the 

aversuling decision is s i l en t  on the point. 

sinply apply retmspectively. 

h e 2  illogically sought t o  reach toa f a r  when it mad into the Court's mmnd i n  

krrngun an ltirrplicit" detemination of lretroactivity. 

Actually, this statemnt by the court 

Every law-setting precedent muld 

The district court's result-oriented decision i n  

Analysis of the F i r s t  District's second decision on the p i n t  -- City o f M i m i  

u .  Burnett, 596 So.2d 478 (Fla. 1st DCA), reu. denied, 606 So.2d 1164 (Fla. 

1992) -- similarly suggests why the parties here (with the exeption of luL=Lem) 

have distanced thanselves f m  that case. 

judcp (tm of whcan s a t  on the Amel panel) declared that the court's "reading of 

Barragan convinces us that the Supreme Court did not intend to excuse application 

of its decision." 

Barrugan's holding that the City's ordinance was in contravention of section 440.21 

"is interpreted by this court to man that the odinance was void effective July 1, 

1973, and therefore was not part of the l a w  ccanprising the contract for benefits 

between the aployer and employee. 'I ( I d .  ) 

follcwd by a citation t o  Ci ty of Mimi u .  Jones I 593 So.2d 544 (Fla. 1st IXA) , 
evidencing further the district court's exclusive reliance on contract concepts 

btween the City and its employees. 

The Burnett decision by a panel of 

(596 So.2d a t  478). By this statennent, the court meant that  

This declaraticm was imrrediately 

The contract analysis i n  Burnett, l ike its countcX'prt inPPnse1, ccsnpletely 

sidesteps the principles for detemining retroactivity which w x e  established 51. 

-9- 
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Stricklund and Brackenridge -- m l y ,  whether the City, as the aChEZSely affected 

party, justifiably relied on the pre-Burragan state of the law. 

decision, of course, cam three years after Barragan.) 

reliance on its own post-Burragan decision is a bootstrap position. 

way, neither t h e h e 2  nor Burnett decisions ever addressed the issue which the 

C i t y  and Daugherty agree is the heart of a retroactivity determination -- 
justifiable reliance by the City on an ordinance which was consistently sustained 

in court against anployee challenges. 

analyzed fully i n  the City's i n i t i a l  brief a t  pp. 7-16. 

asserted are neither addressed in the F a s t  D i s t r i c t  decisions discussed above nor 

Daugherty's amwr brief, the City invites the Court's review of the reasons there 

expressed, and urges the C o u r t  to  declare that the Burragan decision should be 

given prospective operation only. 

(The Jones 

The district court's 

Put another 

That issue of justifiable reliance is 

As the arguwnts there 

As a f inal  argument, Mugherty asserts that the C o u r t  has already ruled that 

Barrugan was retrospective when it denied the C i t y ' s  motion for rehearing following 

issuance of the Burragan opinion. 

prospective effect in its mtion for rehearing, so that the Court's denial 

constituted a determination on the merits of the retroactivity issue. 

8 . )  

this Court that the Barrugan clecision should be given retrospective effect. 

The contention is made that the City aqu& for 

( A m .  B. a t  

Contrary to this assertion, which is legally flawed, the City never argued to  

In its rehearing request, the City asserted that, because it would be bound by 

the Barragan clecision but the M i d  Firefighters' and Police Officers' Flet-nt 

Trust ("FAPO") would not, the City would haw to b r b g  a declaratory action against 

FAPO to subject it to liability for pension offset claims unless the Court 

recognized FAPO and the City as being separate and distinct ent i t ies .  

context, in rehearing, the City noted for the Court that the City's sui t  against 

FA& for the erroneous calculation of pension benefits " w i l l  also ca l l  into 

question whether the [Barragan J opinion is prospective or retroactive i n  nature. 

(R. 125). 

In that 
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Notably, the City distinctly did not ask this Court to rule on prospectivity. 

M&K, it noted for the Court's interest that a refusal to distinguish FAPO fram 

the City wuld result in a separate declaratory lawsuit being filecl, in which 

pmpctivitymld be an issue for consideration in the trial cour t .  

148-52). 

its Barrugan decision to prospective effect, or suggest that the issue of 

retroactivity was appropriate for consideration by the C o u r t  on rehearing. 

(R. 125, 

Nowhere in its mtion for rehearing did the City ask the Cour t  to limit 

In any went, Daugherty's contentions With respect to the rehearing process in 

Earragan are legally untenable. 

prospectivity starts f m  the articulation of a directive for one, the other or 

both in the decision itself. 

rehearing in Barrugan. 

btter footing in regard to an articulation of policy as to retroactivity than does 

the original decision itself. 

The rule of law gwerning retroactivity and 

Strickland; Brackenridge. No opinion was written on 

As a consequence, the denial of rehearing stands on no 

Still another reason canpels the conclusion that the court's denial of 

rehearing in Burrugan did not constitute a ruling on the City's reference to 

retroactivity in its mtion for rehearing. No issue regarding retrospective 

application of a ptentially adverse decision was raised by the City, Barragan or 

Giordano prior to issuance of the Court's Burragan opinion. 

my prcrperly be raised on rehearing are those in which the court has either 

"overlooked or misapprehended'' a point of law or fact. 

F 1 a . R . e . P .  Counsel for Barragan and GioJrdano made precisely that pint in the 

first three pges of their q l y  to the City's mtion for rehearhg in Burrugan. 

(See Psp. 1) 

heen nothing more than a determination that any reference to the issue of 

retroactivity (had one been raised) muld be an inproper argument in the mtion for 

&+learing. 

The only issues which 

See Rule 9.330(a), 

For all anyone knows, the Court's denial of rehearing m y  wll have 

-11- 
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11. The City shnild not be subject to the 10% st;atutrory Wty for its fail- to 
-Yepens ion offsets 

The City contends that the 10% penalty impOsed by the Judge of Canpensation 

Claims and affimed by the district court, based on the 1979 provisions of the 

wxkers '  ccsnpensation statute, is improper and unconscionable. The City argued 

t h a t  the language of the statute provides no foundation for the penalty, that the 

pl icy  reasom for a 10% penalty have no possible relevance to the City's failure 

to mike a lump sum retroactive p a p n t  sua sponte following the Burrugan decision, 

a d  that the "penal" natm of the 10% penalty is inappropriate where the City was 

guilty of no misconduct cognizable in the statute or the policies gwern ing  its 

-sition. (Init. B. at 17-26). 

Daugherty responds that the penalty has nothing to do with the City's conduct 

preceding Barragan. He laboriously addresses the self-executing nature of 

workers' ccsnpensation in  standard situations, and contrasts this with the City's 

failure to notify former q l q n m s  that it m l d  not pay them retroactive pension 

offsets. 

the  City for "hiding in the d . 'I 
Daugherty insists that t h i s  mission deserves a punitive exactim upon 

(Ans B. a t  36) . While this hyperbole 

constitutes a clever effort to mask his underlying mgwent, the court should not 

be detour& fram its substarace, essentially that an obligation to controvert in 

advance of a claim was activated because the City should have bown these p p n t s  

wsre due. Of course, his thmry assures that the City "hw" within days of the 

denial of rehearing in Burragan that it med Daugherty, and other nonparties to the 

Barragun litigation, retroactive pension offset payments. That is nonsense, and 

certainly is not the law. 

~ 

'As Dau herty nonchalantly puts the proposition, "[w]henever the 
err@Oyer&rrier decides not to pay benefits which it knows to be due, it m t  
notify the Division ... and the enployee at that time, that it is denying this 
benefit. " (Ans. B. at 35) (emphasis added) . 

-12- 
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Counsel for Daugherty, w3-so participtd in the Barragan litigation, 

conveniently loses sight of the fact that Barrugan concerned substantive issues 

other than retroactivity, including whether judges of campensation claims possessed 

jurisdiction to adjudicate the validity of the City's pension offset orclimnc e .  

&?tmspective ramifications of the decision mre not consided or addressed. 

In any event, Daugherty stretches the "self-executing" nature of the act ell 

beyond its intended paramters in his effort to justify a retroactive award. 

reliance o n F l o r i d a  Erection Seru . ,  Inc. u .  iW&naEd, 395 So.2d 203, 209 (Fla. 1st 

CCA 1981), in which the First District explained that "[tlhe legislative intent was 

arad is that the workers' ccanpensation law should be self-executing, and that 

benefits should be paid without necessity of amy legal or administrative 

proceedings" , does not improve his argument. 

execution" in processing claims hardly fits the abstract and atypical circumstances 

involved with the Burragun generated offsets. 

justifies placing the City i n  the role of an achTocate for its former q l a y e e s  in 

resolving the vexing legal issue of retroactivity. 

His 

That generalized rule of "self 

Neitherkklhnald nor any other case 

h k b n a l  d , of course, involved a typical situation where a claimant suhnitted a 

request for wage loss, which the carrier failed to act upon since the claimant had 

not properly ccsnpleted the form. The carrier's inaction was plainly deficient and 

resulted in claimant's attorney filing a formal claim. 

was entitled to the penalty award on t w  bases: (1) that the w o r k '  ccsnpensation 

law "will not tolerate passive disappmal and rejection of claims on m 

technical matters of fom" ( I d .  at 211) and (2 )  that the carrier's tbly notice to 

controvert was insufficient under the law because it contained no mntion of wage 

loss kmfits. I d .  at 206. 

&xxdi.ngly, the qloyee 

There is nothing i n  this record to  suggest, let alone ccanpel, the conclusion 

that the City had seasonable notice or knowledge of Daugherty's belief he was 

entitled to a lu~~-sum retroactive pension offset as of August 1, 1989, so as to 

-13- 
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trigger self-emting payrent of those sums. The City's decision to cease taking 

the offset prospectively fram Daugherty's pension as of August 1, 1989, based upon 

Barragan, hardly justifies a 10% punitive penalty sanction for not m&hg 

retroactive payments as of August 1, 1989. 

The City "had reason" to analyze its eligibility for the justifiable reliance 

It cannot be rationally or legally exception to arry presurrrption of retroactivity. 

held that on July 15, 1989 (after Burrugun became f ina l )  the City knew OK should 

have hm that, same t m  years  later, a district court wuld hold that the City 

muld not be accordd the benefit of the 'I justifiable reliance" exception. 

Daugherty, and the F i r s t  District, in its majority opinion in B e l l ,  treat the 

City's post-Burrugan stance as a litigation risk for which the City must now be 

made to pay the penalty. 

district court's conceptualizations are informed by the factors relevant to a 

determination of retroactivity. 

question in Barragan, and the City quite reasonably was entitled to maintain the 

impropriety of retroactive application to its former q l o y e ~  who were not parties 

to the Burrugan litigation. 

But as earlier noted, neither Daugherty's IDK the 

The parties did not litigate the retroactivity 

In arry event, it is inaccurate to suggest that the statutory scharre of the 

wrkers' catpensation law, and particularly section 440.20, wired the City t o  

file a notice to controvert with the Division and the ennplqee within 21 days of 

the finality of the Burrugan decision. Daughertsy's position is not consistent with 

the language and operation of the statute itself .' 
retroactive offsets were benefits being withheld, and that the statute requires 

notices to be filed controverting claims hfore those claims w e r e  even filed. 

There is no such statutory requmnt imposed on enployem. Daugherty also 

The suggestion presumes that 

2For example, the 21 day provision applies where the emplayer/carrier 
"initially controverts the right to ccanpensation ... after it has lcnowledqe of 
the alleged injury or death." Section 440.20(6), Fla. Stat. (qhasis added). 
However, this section clearly dces not apply herein because it is triggered by 
kmwlcxlge of injury or death, not the finality of a judicial decision. 

-14- 
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ascribes same ltlEMning to  the fact that the current version of Section 440.20(7) 

equates penalty pymmts w i t h  additional ccanp~;nsation, 

irrelevant because the question is not - whether the penalty itself may consti tute 

ccmpmsati0n.3 Rather, the city contests that payrent of retroactive pension 

offsets constitutes "canpensation" under Chapter 440. 

This is Ccarrpletdy 

4 

This and other flaws with respect ta imposition of the 10% penalty are 

discussed extensively in  Judge Booth's dissent in the Bell decision. 

nheed for  the City to  rehash here Judge Eboth's ccsnpelling discussion. 

So.26 at 1190-92. 

mistake; therefore, the penalty awaxd should be reversed. 

Then? is no 

See 606 

It is inherently repugnant to assess penalties for  a judicial 

3For that reason, Lochett u .  Shzith, 72 So.2d 817 (Fla. 1954) is haps i t e .  

4Daugherty's further reliance on Santana u .  Atlantic Envelope Co., 568 So.2d 
528 (Fla. 1st I X A  1990) to  transform the p y m n t  of retroactive pension 
offsets  into t tcarpnsation" or an "instalhwnt of compensation" within Chapter 
440 is misplacexl. That case stands for the s-le props i t ion  that: the terms 
"any installment" and "unpaid installmmt" "mst of necessity include an 
installment paid incorrectly" and that penalties and interest attach to each 
whole installrrvent, as apposed to the d u e  lump-sum deficiency amunt. I d .  
at: 529-30. 
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IN THE SUPREME COURT OF FLORIDA 

.~ , , 

PAUL BARRAGLAN, Petitioner, 

V .  

CITY OF M I A M I ,  Respondent. 

ANDREW G I O R O A K O ,  Petitioner, 

V .  

NO. 7 1 , 6 6 2  

NO. 7 2 , 5 7 2  

CITY OF M I A M I ,  Respondent. 

RFPLY TO R E S  PONOENT S MOTION FOR RFHEAFlfNG 
QR TO S T  A Y  MANDATE 

N o t  being satisfied with having had the o p p o r t u n i t y  to 

f i l e  t ko  answer briefs on the same issue, instead of the usual one, 

the C i t y  has now filed a third brief in the guise a motion f o r  

rehearing. In this new brief it not o n l y  reargues issues already 

presented to the court, but argues issues never previously raised 

and i n  so doing, relies on m a t t e r s  outside t h e  record.  

The City's motion grievously abuses t h e  privilege 

afforded by Ffa.R.App.P.9.330 ( a ) .  T h a t  rule provides t h a t  a 

motion f o r  rehearing '*. . .shat 1 s t a t e  w i t h  particularity t h e  p o i n t s  

o f  law or fact which thm C o u r t  has ovorlookmd o r  mji8apprmhmndsd. 

The motion rhall  not  raargue the merits o f  the court's order." 

Tho solo purpose of a rehearing motion i s  to b r i n g  to the 

attention of t h o  revimwing c o u r t  c e r t a i n  f a c t s ,  precedent or rule 

of law which t h e  cour t  has overlooked o r  misapprehended i n  

rendering i t s  decision, V 

1 



105 S0,2d 8 7 (Fla.ist DCA 1 9 5 8 ) .  It 1s i o t  the  purpose of  the 

motion t o  reargue t h e  case and  i t  i s  improper  f o r  t h e  mot ion to ( 1 )  

incluae a written argument w i t h  cttatlons, ( 2 )  argue w i t h  t h e  cour t  

over t h e  correc:ness of  its conclusions or  the point i t  has 

decided, or ( 3 )  reargue the cause i n  advance o f  a p e r m l t L f r o m  t h e  

c o u r t  f o r  such reargument, Sher  wood v .  S t a r s  , 1 1 1  So.2d 9 6  (Fla.3rd 

OCA 1 9 5 9 ) .  

this c o u r t  stated i n  Texas Co. V ,  D a v t d u  , 76 Fta.475, 
rtment o f Re venue V .  80 So.558 (1919) and reiterated in ReDA 

U d P F s h l o  Yousina, Inc . ,  322 So.2d 7, 9 (Fla.1975) that: 

"An app 1 1 eat  i on f o r  rehsari ng t h a t  
is p r a c t i c a l l y  a jo inder  o f  issue 
w i t h  the c o u r t  as to t h e  correctness 
o f  its conclus ions upon po in ts  
involved i n  i t s  decision that were 
expressly consideredandpassedupon,  
and t h a t  reargues t h e  cause i n  
advance o f  a p e r m i t  f r o m  t h e  cour t  
f o r  such reargument, is a f lagrant  
violation o f  the rule, and such  
app 1 i c a t  i on w i 1 1 not  be cons1 dersd. " 
80 So. at 5 5 9 .  

It 1s also an abuse of the motion f o r  rehear ing to refer 

, 149  v .  Oaoud t o  m a t t e r s  outside t h e  record ,  L 1 - v  ' *  n f M i m i  Beach 

t h e  COUrt'l judgment, HhlDDle v. Stata , 431 So.2d 1011,  1013 

(Fla.2d DCA 1983)  or to further delay the tormination of the 

litigation, state v .  Green , 105 so.2d 0 1 7 ,  818-819 ( F 1 a . t s t  DCX 

1958, cert.discharged, 112 So.2d 571 (Fla.1959). 

2 



T h e  v i o l a t i o n s  b y  t h e  C i t y  o f  R i  le 9 ,  * 

erinciples Set out above are so e g r e g i o u s  t h a t  t h e  c o u r t  should n o t  

c o n s l d e r  t h e  City's substantive arguments and should surnrnari ly deny 

t h e  m o t i o n .  I f  the court should declde t o  review the 

arguments' t h e  followlng discussion will r e v e a l  t h e i r ,  

m e r i t .  

I 

' THE COURT SHOULD NOT RECONSIDER ITS 
J U R f S D I C f I O N A L  RULING. 

The C i t y  challenges the C o u r t ' s  ruling tha t  the 

City's 

a C k  o f  

Deputy 

had JUrtSdlCtlOn to hear the " o f f s e t "  issue.  That issue was 

briefed b y  the p a r t i e s  and ofally argued to t h e  court. The C i t y  

has now taken the opportunity to t r y  and "beef up" its p r e v i o u s  t 

arguments. T h i s  i s  an abuse o f  t h e  r u l e .  

The c o u r t  correctly concluded t h a t  '* . . .  a Deputy 

Commissioner may p r o p e r l y  increase t h e  amount of Workers'  

Compensation to o f f s e t  illegal deductions made p1? ?he accnunt 0 f 

payment of Workers' m D e n s a t j o n  Bgaef i ts ."  (Emphasis a d d e d )  

(Opinion, p . 2 ) .  This conclusion was n o t  only supported b y  t h e  

authorities c i t e d  by t h e  court in the last paragraph of Page 2 Of 

i t s  opinion, but also by the F i r s t  DCA i n  11 

5 1 0  So.2d 1069 (Fla.lst DCA 1987) review denied, 518 S0*'2d 1 2 7 6  

(Fla.1987) t h o  case t h a t  gave r i s e  to t h e  issue before the C 0 U t - t .  

The underlying r e a s o n  f o r  the jurisdictional r u l i n g  1s 

t h a t  the city ordinance which creates t h e  offset has the e f f e c t  of 

reducing compensation benefits. It is t h e  City's ordinance t h a t  

3 



1s i n  question and not t h e  entity t h a t  has been createa t o  enfor 
t h e  Ordlnance. 

It has no Power to modify it. 

independence of t h e  Board 

presence i n  t h e  litigation i s  unnecessary,' 

The F I P O  Board merely administers the Ordlnance, 

Thus, t h e  independence o r  lack of 

is of  no irnpcrrtance and t h e  Board 's  

The issue that was i n  

f a c t  l i t i g a t e d ,  t h e  legality of the o f f s e t  c r e a t e d  b y  t h e  

Ordinance, was, as the court noted,  v igorously  litigated b y  t h e  

C i t y .  a The Board's absence f r o m  t h e  proceedings had no e f f e c t  on 

t h e  litigation and cannot be t h e  bas is  f o r  a rehear ing.  

I1 

ISSUE PRECLUSION IS NOT, AN ISSUE IN 
THIS C A S E .  

c 

The C i t y  argues t h a t  t h i s  court's decis ion w i l l  not be 

b inding on t h e  Board and t h a t  the City w i l l  be forced  to sue t h e  

Board to recob 

decision. I t  

e x h i b i t  a comp 

3r sums t h a t  i t  will have to exDend because of  the 

has attached as an e x h i b i t  to i t s  motion as an 

a i n t  which i t  proposes to file i f  t h e  C O U r t  does n o t  

beat  a h a s t y  

'The P e t i t i o n e r s  note  t h a t  t h e  refsrmnces on p.4 o f  t h e  City's 
motion to 09175.331 and 8 5 . 3 1  F l o r i d a  S t a t u t e s - a r e  new matter 
introduced i n t o  tha litigation f o r  the  f i r s t  t i m a  i n  the motion. 
Furthermore, thmy ar.9 irrelevant, n o t  only because the indeoendmce 
of t h e  Board 18 ittelrvant, b u t  because t h e  Statutes do not  govern 
the  F I P O  Board, which was created b y  the ease (see,  E x h i b i t  
A of t h e  motion). An examinat ion o f  t h e  S t a t u t e s  and t h e  remedies 
set out i n  Gates will tmveal that t h e  soureos o f  funding and t h e  
composition o f  t h e  Board are different under m t e p  and t h e  
Statutes. In addition, t h a  motion improper ly  introduces Gae.s i n t o  
t h e  l i t i g a t i o n  for the f i r s t  t ime .  

'Nothing can be f u r t h e r  outsidm the p r o h i b i t i o n  aga inst  non- 
record  mat ters  be ing  int roduced in a motion f o r  rehear ing than a 
complaint i n  a non-existent law s u i t .  

4 



hobgoblins. The means b y  wnich t h e  C i t y  will make good the lasses’ 

it has caused t o  i t s  f o r m e r  EmPiOYeeS t h r a u s h  the use of  t h e  

illegal o f f s e t ,  has no b e a r i n g  on t h e  f a c t  o f  the illegality, 

Neither does t h e  u l t i m a t e  cost to the City of i t s  mistaken policy. 

litigation cited by t h e  C i t y  shows tha t  i t  has 

played f a s t  and loose with its employee’s Pension funds b e f o r e .  

The huge unfunded liability caused b y  t h e  C i t y ’ s  previous 

The 

administratlon of the pension plans was the cause of t h e  s a t e s  

litigation and t h e  G a t e s  c o u r t  d i d  n o t  s h y  away from holding the 

City responsible f o r  i t s  defaults merely because t h e  City’s 

liability was large. N e i t h e r  should t h i s  c o u r t ,  . 
The P e t i t i o n e r s  would suggest  t h a t  b e f o r e  the City 

proceeds to sue them and t h e  Board, it should consider t h e  

testimony o f  Elena Rodriguez i n  the Charles W .  S m i t h .  pension 

o f f s e t  case, Ms, Rodriguez i s  t h e  Pension Administrator f o r  the 

City of Miam1 Firefighters and Police O f f i c e r s  Retirement T r u s t  

(FIPO). She t e s t i f i e d  t h a t  prior to 1978 the money offset f r o m  

pensions was returned to t h e  C i t y .  Since t h a t  Ume, i t  has been 

used to reduce t h e  City’s unfunded pension liability, (See,  

E x h i b i t  A ,  attached harmto) .  If the C i t y  chooses to open the can 

of w o r m s  which was capped by t h e  Gates d e c i s i o n ,  it might  j u s t  end 

u p  becoming immmdiately liable f o r  its entire unfunded penSiOn 

liability. 

- 
* 
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THE COURT SHOULD NOT REVISIT THE 
PENSION OFFSET ISSUE. 

C i t y  repeats i t s  argument that i t  does n o t  take an 

o f f s e t ,  b u t  merely calculates its pensions w i t h  Workers '  

Compensation B e n e f i t s  i n  mind. This  issue was f u l l y  argued in the 

b r i e f s  and at oral argument. The c o u r t  correctly decided i t . The 

Petitioners wi 1 1  not  .here r-epeat 'theaarguments ' s e t  out ' i n  their 

b r l e f s .  The court should n o t  p e r m i t  t h e  City t o  " j o i n  issua"  w i t h  

It on t h i s  issue. 

IV  

THE COURT SHOULD NOT REVISIT THE 
PREEMPTION ISSUE. .. 

Once again, t h e  City Joins issue with the c o u r t  on a 

question that was fully argued and which was decided adversely ta 

the C 1 t y  ' s pos i t 1 on. The Workers ' Compensat 1 on Statute  c 1 ear 1 y 

preempts the f i e l d ,  even under Florida's restrictive vlew o f  

preempt ion,  A n y  other conclusion would create chaos in a field 
3 t h a t  t h e  legislature already finds difficult enough to deal with. 

'The C o u r t ' s  decision does not i m p a i r  collettivm bargaining 
agreements. Those agreements impliedly incorporate the s t a t u t o r y  
law i n  e f f e c t  at the time of their execution. The prohjbitlon 
against Offsets  was in existence when a l l  currently operative 
c o l l e c t i v e  bargaining agreements were entered into. Therefore, 
this c o u r t ' s  interpretation of the law will be incorporated i n t o  
the agreements 

6 



V 

THE CITY'S EQUAL PROTECTION ARGUMENT 
IS UNTIMELY AND IS WITHOUT M E R I T .  

-For the f i r s t  t i m e  i n  this litigation, t h e  City urges  

t h a t  an outcome adverse t o  its p o s i t i o n  would c r e a t e  a d i s p a r i t y  

i n  treatment between 1t and private emptoyers that i s  o f  

constitutional dimensions.  The c o u r t  should not p e r m i t  this issue 

to be raised at so late a date; both because a motion f o r  r e h e a r i n g  

is 'an improper vehicle t o  raise It and because the failure t o  

timely raise it constitutes a waiver. 

Substantively, t h e  issue is without merit. Since no 

suspect classification such as race i s  involved h e r e ,  t h e  t e s t  o f  

equal protection is whether there is a rational b a s i s  for t h e  

classification. The burden is on t h e  p a r t y  challenging t h e  statute 

to show there is no c o n c e i v a b l e  factual predicate rationally a b l e  

to support the classification being attacked. The fact that a 

statute results i n  some inequality will not invalidate it; the 

statute must  be so disparate in its e f f e c t  as to be wholly 

arbitrary. It is n o t  t h e  c o u r t ' s  function to determine whether the 

legislature achieves its intended goal in t h e  bsst'manner possible, 

but only whether tho goal i s  legitimatr and the means to achieve 

* 

i t  are  rationally related t o  the goal, M a t c  hen  River  

I V l  f i V 1 Q P  h 

W n t Y ,  4 9 6 ' S o . P d  930 (Fla.4th OCA 1986) .  

The legislature has a great deal of discretion to enact 

IsgislatlOn t h a t  may appear to af fect  similarly situatsd people 

7 



A S S Q C  : a t i o n ,  5 0 8  So.2d 3 1 7 ,  3 1 9  (Fla.1987); Melton Y .  Gunte ? I  7 7 3  
F . 2 d  1 5 4 8 ,  1 5 5 1  ( 1 1 t h  C i r . 1 9 8 5 ) .  

T h e  C i t y  treats Alessi v .  Ravbastos -Manhat tan.  I n c .  , 4 5 1  

u.S.504, 101 S.Ct.1895 ( 1 9 8 1 ) ‘  as if it mandates pensian o f f s e t s  

with regard  t o  pensions governed b y  ERISA, 

sea .  

t h e r e f o r e ,  

ERXSA. 

from havlng an o f f s e t  i s  a matter f o r  t h e  c o n t r a c t i n g  parties. 

29 U . S . C . ,  fl001, e t  

It states that ERISA Preempts the field and 

s t a t e  s t a t u t e s  prohibttlng o f f s e t s  are preempted b y  

However,  i t  p o i n t s  out t h a t  t h e  d e c i s i o n  to have or  r e f r a i n  

Xt does n o t .  

In Florlda, the legislature c e r t a i n l y  has the right to 

As mandate that publlc employers refrain f r o m  adopt ing o f f s e t s .  

a consequence, public employers  are in the same p o s i t i o n  as private 

emDloyers who do not adopt o f f s e t s .  Private employers may be 

equally as restrained f r o m  adopting offsets as are  Public 

employers. For instance,  a subsid iary  of a large corporat ion,  as 

a matter of p o l i c y ,  may be ordered not  to adopt an o f f s e t  and a 

company facing a powerful union,  may be equa l ly  as constrained. 

Rather than c r e a t e  a disparity, t h e  court's decision 

eliminates one. Pensioners under FRS and Chapters 1 7 5  and 185 do 

not  face o f f s e t s .  With regard to them, City r e t i r e e s  were at a 

disadvantago. Now they are not, That is as i t  should be. 

‘blessi i s  cited f o r  t h e  first t i m e  in t h e  motion f o r  
rehearing. 
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We quote f r om the F i r s t  O C X ' S  opln lon in Daushar  ',v v ,  

- "As was s t a t e d  by the Queen i n  
Hamlet, 'the l a d y  doth p r o t e s t  t oo  
much, rnethinks. '  or as was s t a t e d  by  

do n o t  love a man who 1s zealous f o r  
n o t h i n g ,  I "  

Boswell i n  h i s  ) i f @  o f  Johnson I '1 

Respect fu l ly  submitted,  

Williams & tiantt 
TWO Datran Center ,  S u i t e  1100 
9130 South Oadeland 8 1 v d ,  
M i a m i ,  Florida 33156 
(3051 663-1100 

and 

Richard A .  S ick ing  
2700  S.W.  T h i r d  Avenue 
Sui te  1-E 
Miami, F l o r i d a  33129 
[ 3 9 5 ]  858-9181 

and 

Joseph C.  Segor 
12815 S.W. 112 Court  
M i a m i ,  F l o r i d a  33176 
I3051  233-1380 

At torneys  f o r  t h e  Pet i t ioners  

I I 

I I 

I I 
I, 
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V I C E  CERTIFICAT f OF SFR 

I H E R E B Y  CERTIFY that t h e  foregoing was mailed May 1 2 ,  

1989 t o :  J .M.  L e v y ,  Esq. o f  Hershoff  8 Levy ,  P . A . ,  6401 S.W.  87th 

Avenue, Suite 200, Hiarnl,  F t  33173  and Jorge L, Fernandez, C i t y  

A t t o r n e y ,  Martha F o r n a r l s ,  A s s i s t a n t  City A t t o r n e y ,  and Kathryn S .  

i PeCkO, ~sststant C i t y  A t t o r n e y ,  700 A m e r i F i r s t  Building, One S . E .  

T h i r d  Avenue, M i a m i ,  FL 331331 ,  At torneys  f o r  t h e  Respondent. 
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ha. t o  kmep t h e  prarlon b o a r d  r t  8 c e r t a i n  l m v m l s  

S O  that i t  la 8CtU8tilly mound? 

A .  
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6 
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1 5  

16 

18 

19 
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2 1  
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23 

2 4  

2 s  

2 

A *  Right. 

Q *  Thmn i t  g o a a ,  m,lacmllaamoua: t m z o .  

Thmn i t  a r y m ,  gro8r pmnmion, m m a o  m m o u a t ,  

$1.271.17, I t  sryr, drduction,fox w o r . k r r ! r  co.mp: 

$ 3 4 6 . 6 7 ,  r n d  t h l 8  whelm thing i 8  drtrd 10-13-86, 

8ll-right7 

A .  Uh-huh. 

Q *  It g o m i ,  group lnnur8acr: $ 2 1 8 , 8 8 ;  .. 
total drductionr: S 5 6 3 . 5 5 ,  and a o t  amount: 

$ 7 0 5  . 6 2 1  

A, Uh-huh. 

Q. Whrt did the chmck or whrt would tha 

chmck o f  October 13, AS66 t o  M r ,  Jrith would have 

boon f o r ,  w h r t  r m o u a t ?  

A. The a r t  rrouat. ... 

a .  Tho $ 7 0 8 . 6 2 3  

& *  Uh-huh 

Q. Tha $346.61, d i d  that rmmaia l a  8 

pmn81on bank r c s o u a t  o f  d i d  th8t go t o  tho C l t y  8 f  

A ,  A m  I told you brform, right up u&til 
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1 ;  
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2 €  

1 that, t h e  City a s k e d  uo t o  k e e p  i t  to amortized 

from t h o  liability, and we havm bmen doing I t  2 

m i n e r .  

4 The 9346.67, 16 that p a r t  o f  blr. Q. 
S Smith'm contribution to h i 8  pmnaion,  or f a  that 

t h r  Clty'm contributlon t o r  thm p r n a i o n  o f  M r .  

Smith, do you know7 

A. The C i t y  dasrnlt contrfbuta raything 

towardm Hr. Smith's account, I t  navmr dld. f t  

confributms to t h e  fund to makm it sound. 

6 

f 

9 

i 

l o  

1 1  Q *  And whmn y,ou may i t  novor did 

contr3buto t o  Mr. 3mlth--corrmct? 

A .  That  I a c o r r e c t .  

Q. --does I t  contributr to all thr  

a m p l a y m m m  t h a t  arm part of thm panaloa? 

1 2  

13 

1 4  

1s 

A. It contributsm to thm t&dr to makm i t  
I 

I- i i 16 

17 rcturrilly round, 

Q. Ara  thm8r monies For the pen8ion of all 

I 

18 

l i  I 

19 thm rrploymma w h o  r m t l r s ?  

A .  Thlm money l a  f o r  811 tha bmnmfitr 

payrblm out o t  t h e  trust fund,  whrthmr thay'rm 21 

2 2  retirmd or n o t .  

Q. What I'm trying t o  gmt t o  ia whether or 23 

n o t  thl8 nonmy that t h e  City contrlbutm8 t o  maka 2 4  

t h e  fund rctuarilly sound, 1. thlr money ugmd t o  2 5  + 
J O A N  L. B A I L E Y  & ASSOCIATES 




