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PREFACE 

This brief is the Respondent's reply brief to the 

Petitioner's Brief on Jurisdiction on discretionary review from 

the Fourth District Court of Appeal, DCA Case Number 92-1582 

(Combined with DCA Case Number 92-0826). The brief filed by the 

Petitioner is accompanied with an append ix  containing the two 

opinions by the Fourth District Court and the conflict case by the 

Second District Court, the page numbers which will be indicated by 

the prefix "A" reference made to the Petitioner's appendix. In 

this brief, the Petitioner/Defendant/Former Husband will be 

referred to as "Husband", while the Respondent/Plaintiff/Former 

Wife will be referred to as "Wife". 

STATEMENT OF THE CASE AND THE FACTS 

The Wife does not contest the Statement of the Case and the 

Pacts that are set out in the Husband's brief for the purposes of 

this brief on jurisdiction. 

- SUMMARY OF ARGUMENT 

The Wife does not argue that the decision of the Fourth 

District Court ( A 3 - 4 )  does not conflict with the decision of the 

Second District Court in Schorb v. Schorb 547 So.2d 985 (Fla. 2d 

DCA, 1989) (A6-10). However, the Husband proceeds under Florida 

Rules of Appellate Procedure 9.030 (a)2(ivl. The Fourth District 

Court of Appeals refused to certify its o p i n i o n  issued in the 

instant cause to be in direct conflict with the decision of 
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another district court of appea l ,  and consequently, the decision 

to grant jurisdiction in this cause lies completely within the 

discretionary powers of this Court. 

ARGUMENT 

ISSUE ON REVIEW 

WHETHER THE DECISION OF THE FOURTH DISTRICT COURT 
OF APPEAL CONFLICTS WITH THE DECISION OF THE 

SECOND DISTRICT COURT OF APPEAL IN SCHORB V. SCHORB, I 
547 So.2d 985 ( F l a .  2d DCA, 1989)- 

The Wife does not argue that the Fourth District Court of 

Appeal indicated in dicta that there was a disagreement with 

Schorb v. Schorb: 

"We simply disagree with Schorb v. Schorb, 5 4 7  So.2d 
985 ( F l a .  2d DCA, 1989), to the extent that it h o l d s  
otherwise. The text of the legislation is broad enough 
to include impecunious former spouses even if they have 
no minor children living with them. The fact that the 
primary motive was to protect young children does not 
at all mean that there was no desire to give the same 
protection to a needy former spouse living alone. In 
any event, the legislative history of the statute is 
irrelevant where the wording of the statute is, as here, 
clear and unambiguous. Aetna Casualty & Surety Company 
vs. Huntington National Bank, 17 Fla. L. Weekly S 7 5 0 ,  
S 7 5 1  (Fla. Dec. 17, 1992). An inquiry into legislative 
intent may be conducted only where the statute is 
ambiguous on its face. Streeter v. Sullivan, 509 So. 
2d 2 6 8 ,  271 (Fla. 1987)." (Appendix A - 4 )  

While the Husband proceeds to argue in his brief on 

jurisdiction, several matters that are more properly addressed in 

a brief after this Court accepts jurisdiction, his brief does 

point out that there were different controlling statutes. The 

Schorb court construed Florida Statute 61.1301 (1987). The Fourth 

District, in the case at bar, construed Section 61.1301, Florida 

Statutes (1991). The Husband argues that the legislature added 
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subsection 

decision. 

61.1301, F 

(3) in order to adopt the reasoning in the Schorb 

Subsection 3, the addition in the 1991 version of 

Drida Statutes, provides: 

"It is the intent of the legislature that the section 
may be used to collect arrearages in child support 
payments which have accrued aqainst an obligor." 

The Wife would argue that if it was the legislative intent to 

adopt the Schorb reasoning, the wording of the amendment to the 

statute would be much clearer than that cited above and inserted 

into the statute. 

It is interesting to note that because of the amendments to 

the statute, the Fourth District Court of Appeals ,  when requested 

by the Husband to certify the question as conflict with another 

District Court of Appeal Opinion, refused to do so. 

Consequently, this Court has within its full discretionary 

power the decision to accept jurisdiction in this cause. 

The Wife would argue that in the case at bar, because of the 

enforcement procedures that were undertaken by the Wife at trial 

court level, Florida Statutes 61.1301 (l)(a) demands an Income 

Deduction Order be entered in the present cause. That statute is 

clear that an Income Deduction Order should be entered in 

establishing, enforcing, or modifying an alimony obligation. The 

Schorb court had no right to examine the legislative history of a 

statute where the wording o f  the statute is clear and unambiguous. 

Aetna Casualty & Surety Company vs. Huntington National Rank, 

supra. Apparently, the conflict in the two decisions is more 

bounded in whether the statute is clear or ambiguous. The Wife 

submits that the statute is clear, a position obviously adopted by 
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the Fourth District Court of Appeal. 

The decision to accept the jurisdiction in this cause is 

clearly within the expressed discretionary review of the Supreme 

Court pursuant to Rule 9.030, Florida Rules of Appellate 

Procedure. The Wife respects the discretionary d e c i s i o n  of the 

Court. 

CONCLUSION 

Pursuant to Florida Rule of Appellate Procedure 9.030, the 

Court possesses in its sole discretionary decision, has the power 

to accept jurisdiction in this cause. The Wife would submit, 

however, that the statute is clear and unambiguous and further 

review by this Court is unnecessary given such clarity in the 

statute. 
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