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PRELIMINARY STATEMENT

Petitioner was the defendant in the trial court. He will be
referred to by name and as Petitioner in this brief.

The decision being reviewed, a conformed copy of which is
attached hereto as Appendix 1, will be referred to as the decision
of the lower tribunal or of the Fourth District Court of Appeal.
It will be cited to by its citation in the Southern Reporter, Lacy
v. State, 614 So. 2d 585 (Fla. 4th DCA Feb. 17, 1993).

The record on appeal 1is consecutively numbered. All
references to the record will be by the symbol "R" followed by the

appropriate page number in parentheses.




STATEMENT OF THE CASE AND FACTS

Petitioner-Defendant, Owen Lacy, was originally arrested by
the law enforcement officers for purchase of cocaine. On February
4, 1992, Petitioner was charged by way of an information filed in
the Seventeenth Judicial Circuit with solicitation to deliver
cocaine in violation of Sections 777.04(4)(b) and 893.13(1)(a) F.S.
(1991). On March 16, 1992, Petitioner filed a written motion to
dismiss the information on the authority of Kelly v. State, 593 So.
2d 1060 (Fla. 4th DCA 1992) (R 7-9). The substance used was
converted from powder by the Broward County Sheriff’s Office crime
lab for use (R 7). The Trial Court denied Petitioner’s motion to
dismiss (R 2, 10).

Petitioner then pled nolo contendere to the charge expressly
reserving his right to appeal the denial of his motion to dismiss
(R 2, 3, 11). The trial judge placed Petitioner on one (1) year
probation with certain special conditions (R 11-12, 15-16, 17).

On appeal, the Fourth District in the instant case, Lacy V.
State, 614 So. 2d 585 (Fla. 4th DCA 1993) [See Appendix], affirmed
the order of the trial court denying Petitioner’s motion to dismiss
the solicitation to purchase cocaine charge on the authority of its
decision in Metcalf v. State, 614 So. 2d 548 (Fla. 4th DCA 1993),
rev. pending, Case No. 81,612. Petitioner‘’s motion for rehearing
was denied.

Timely Notice of Discretionary Review to this Court was then

filed by Petitioner-Defendant on April 8, 1993.




SUMMARY OF THE ARGUMENT
Petitioner, Owen Lacy, made a purchase of crack cocaine
illegally manufactured and sold by the Broward Sheriff’s Office.
Due to the intervention of the decision of the Fourth District

Court of Appeal in Kelly v. State, 593 So. 2d 1060 (Fla. 4th DCA

1992), the police agency involved and the local prosecutor decided
to charge Petitioner with solicitation to purchase cocaine instead
of purchase of cocaine.

Petitioner respectfully requests this Honorable Court to apply
its decision in State v. Williams, 18 Fla. L. Weekly S371 (Fla.
July 1, 1993), to the instant case. This Court should quash the
decision of the Fourth District being reviewed as totally
inconsistent with the holding in Williams, that Due Process of Law

is a general principle of law that prohibits the government from

~

obtaining convictions "brought about by methods that offend ‘a
sense of Jjustice.’" Id. at 8372. (Quoting to Rochin v,

California, 342 U.S. 165, 72 8. Ct. 205, 96 L. Ed. 2d 183 (1952).

This case is controlled by those principles and the specific
holding of Williams because here the outrageous practice brought
about the prosecution of Petitioner. Some prosecutor should not
be able to evade the ruling of this Court in Williams by merely
refiling a different type of felony based on the identical crime
or episode. The decision of the Fourth District Court of Appeal

in the instant case, Lacy v. State, supra, should be reversed and

the cause remanded to the Trial Court for dismissal.




ARGUMENT

WHETHER IT IS A VIOLATION OF THE DUE PROCESS
OF LAW CLAUSE OF OUR STATE CONSTITUTION FOR
THE STATE TO PROSECUTE FOR SOLICITATION TO
PURCHASE GOVERNMENTALLY MANUFACTURED AND
DISTRIBUTED CRACK COCAINE THAT IS USED BY
SHERIFF’S OFFICERS 1IN A REVERSE STING
OPERATION?

In the instant circumstances, this Court should rely upon its

Due Process analysis in State v. Glosson, 462 So. 2d 1082, 1085

(Fla. 1985), where this Court stated that "governmental misconduct
which violates the constitutional due process right of a defendant,
regardless of +that defendant’s predisposition, requires the
dismissal of criminal charges."

This Court in State v. Williams, 18 Fla. L. Weekly 8371, 372

(Fla. July 1, 1993), recently adopted the view that the Due Process
Clause provides a "defense to overturn criminal convictions as a
check against outrageous police conduct." This Court further found
persuasive authority that included a situation where a predisposed
defendant’s burglary conviction had been overturned due to police
having both sponsored and operated a burglary for him to
participate in as a look-out. See State v. Hohensee, 650 S.W. 2d
268 (Mo. Ct. App. 1982).

At bar, the Fourth District affirmed the trial court’s order
denying Petitioner’s motion to dismiss the charge by relying upon
his alleged pre-disposition but ignored the clear governmental
misconduct citing its decision in Metcalf v. State, 614 So. 2d 548
(Fla. 4th DCA 1993), rev. pending, Case No. 81,612. The Fourth
District’s decision is sharply at odds with this Court’s rationale
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as well as with its specific determination of the controlling facts
sub judice. Simply because a prosecutor may choose a related
offense to charge, instead of charging purchase of the illegally
police manufactured crack cocaine, the decision below would permit
the practice of using that cocaine in reverse sting operations to
continue totally unabated.

The decision below cited Metcalf v. State, 614 So. 2d 548

(Fla. 4th DCA 1993), rev. pending, Case No. 81,612, which noted
that the offense of solicitation does pnot include as an essential
element, the transfer of the cocaine to the police. Yet there was
indeed a transfer of that police manufactured crack cocaine in the
instant case, only by enforcing this Court’s holding in Williams,
that "the courts refuse to invoke the judicial process" where such
outrageous conduct occurs will the practice be stopped. This Court
cannot allow a State Attorney’s Office to evade its ruling by
recasting the identical conduct in a different light. The decision
of the Fourth District in Kelly only caused the State Attorney’s
Office of the Seventeenth Judicial Circuit to change the nature of
the charges prosecuted. This practice must end now and forever.

This Honorable Court held this illegal practice cannot be
countenanced consistently with the august principles embodied in
the Due Process Clause of our State Constitution. The people of
Florida expect these principles to govern the basic practices of
their own government and various law enforcement agencies.

Crack cocaine will still be "lost" into the community unless

all charges arising out of the direct use of that cocaine in




reverse sting operations are dismissed. The central point of the
Due Process Clause in these situations is to deter the outrageous
conduct of the governmental authorities. The focus is less on the
conduct of the person ensnared by the illegal police practices than
it is on removing the judicial process from becoming a partner to
the illegal police practices.

The various legal and factual distinctions drawn by the Fourth
District in Metcalf are illusory distinctions that were
inappropriately applied to this case by the Fourth District.
First, the Fourth District’s factual distinction in Metcalf ignored
the fact in the instant case that there was an actual transfer in
this case of the manufactured crack cocaine. The crack cocaine
would not need to become evidence against the defendant in Metcalf
at any trial proceedings. There would be less need for inventory
control of it than if it had been an actual element of the offense.

Further the legal distinction drawn by the Fourth District in

Metcalf was that this Court’s decision in State v. Hunter, 586 So.

2d 319 (Fla. 1991), did not extend the Due Process protection to
persons removed from the police misconduct. The Fourth District
noted the following about this in Metcalf:

It 1is irrelevant that the transaction
ultimately resulted in an unlawful transfer of
a drug. We note by analogy that the Supreme
Court has recognized that outrageous police
misconduct constituting a due process
violation ensnaring one defendant, does not
entitle a codefendant, who had no direct
contact with the police informant involved, to
a discharge as well. State v. Hunter, 586 So.
2d 319 (Fla. 1991).

Id. at 549-550.
6




First, Petitioiner had direct contact with the outrageous
police misconduct. Second, he was not once or more removed as the
defendant was in Hunter. Third, the misconduct is not irrelevant
to this c¢riminal prosecution. If the police below had not
manufactured the crack cocaine they would not have been positioned
near the school delivering it to persons, attracting persons to
come up to view it, offer to buy it, and to further attract all the
evil that is associated with such transactions.

This Court’s opinion in Williams is designed to apply a
standard long in existence that governmental conduct must be
consistent with the general welfare. This Court carefully examined
the practice of the Broward Sheriff’s Office and determined that
it is “"incredible that law enforcement’s manufacture of an
inherently dangerous controlled substance, like crack cocaine, can
ever be for the public safety." Williamg, 18 Fla. L. Weekly at
8373. Also this Court has resolved the issue of whether the
judicial process can be made party to such convictions when it
held:

Moreover, the protection of due process to
obtain a conviction where the facts of the
case show that the methods used by law
enforcement officials cannot be countenanced
with a sense of justice and fairness. The
illegal manufacture of crack cocaine by law
enforcement officials violates this Court’s
sense of justice and fairness.
Id. at S8373.

This case should be controlled by the conclusion in Williams

that "the only appropriate remedy to deter this outrageous law

enforcement conduct is to bar the defendant’s prosecution.”
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Williams, 18 Fla. L. Weekly at $373. The result should be exactly
the same whether there is a purchase of illegally manufactured
cocaine, attempted purchase of illegally manufactured cocaine, or
solicitation to purchase illegally manufactured cocaine. Williams
should control all circumstances. This Court is urged to apply the
Due Process Clause of our State Constitution to bar such outrageous
conduct from continuing now and forever.

This Honorable Court should hold that Metcalf was incorrectly
decided by the Fourth District Court of Appeal in 1light of
Williams. The use of another, substantially similar, charge to
avoid the limitations of Williams would defeat justice and fairness
as mandated by our State Constitution as interpreted and applied

by this Honorable Court.




CONCLUSTON
WHEREFORE, this Honorable Court is respectfully urged to quash
the decision below and remand with directions that the ruling of

the trial court dismissing the instant prosecution be affirmed.

Respectfully Submitted,

RICHARD L. JORANDBY
Public Defender
15th Judicial Circuit of Florida
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ANTHONY CALVELLO

Assistant Public Defender

Attorney for Manatee Clemones
Criminal Justice Building/6th Floor
421 3rd Street

West Palm Beach, Florida 33401
(407) 355-7600

Florida Bar No. 266345

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy hereof has been furnished by

courier to Carol Cobourn Asbury, Assistant Attorney General, 1655

Palm Beach Lakes Bou%evard, Suite 300, West Palm Beach, Florida

33401-2299 this day of September, 1993.
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ANTHONY CALVELLO
Assistant Public Defender
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LACY v. STATE

Fla. 585

Clte as 614 So.2d 585 (Fla.App. 4 Dist. 1993)

Howard W. Mazloff, Miami, for appel-
lant.

Becker & Poliakoff, and Hector E. Lora,
Fort Lauderdale, for appellee.

Before NESBITT, LEVY and GERSTEN,
JJ.

PER CURIAM.

Because mistakes of law cannot properly
be corrected under Florida Rule of Civil
Procedure 1.540, /n Re Trust of Aston, 245
S0.2d 674 (Fla. 4th DCA1971), we reverse
and remand the trial court's order with
instructions to reinstate the order of May
7, 1992,

Reversed and remanded with instruc-
tions.
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Carol M. VILLALOBOS, Appellant,
V.
STATE of Florida, Appellee.

No. 92-1437.

District Court of Appeal of Florida,
Fourth District.
Feb. 17, 1993.

Rehearing Denied April 1, 1993.

Appeal from the Circuit Court for Bro-
ward County; Robert B. Carney, Judge.

Richard L. Jorandby, Public Defender,
and Tanja Ostapoff, Asst. Public Defender,
West Palm Beach, for appellant.

Robert A. Butterworth, Atty. Gen., Talla-
hassee, and John Tiedemann, Asst. Atty.
Gen., West Palm Beach, for appellee.

PER CURIAM.

Appellant was convicted of possession of
a controlled substance (Count I) and pos-
session of drug paraphernalia (Count II).
On Count I she was sentenced to five and a

half years in prison with a three year man-
datory minimum and a $50,000 fine. The
sentence on Count II was suspended.

The judgments on Counts I and II are
affirmed. The sentence on Count I, which
departed from the sentencing guidelines
without providing written reasons for the
departure, is vacated and this cause is re-
manded for the purpose of resentencing on
Count [.

Judgment affirmed, sentence vacated
and remanded.

ANSTEAD and WARNER, JJ., and
OWEN, WILLIAM C., Jr., Senior Judge,
concur.
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Owen LACY, Appellant,
V.
STATE of Florida, Appellee,
No. 92-0953.

District Court of Appeal of Florida,
Fourth Distriet.

Feb. 17, 1993.

Rehearing, Rehearing En Bane
and Certification Denied
March 18, 1993.

Appeal from the Circuit Court for Bro-
ward County; Robert Fogan, Judge.

Richard L. Jorandby, Public Defender,
and Anthony Calvello, Asst. Public Defend-
er, West Palm Beach, for appellant.

Robert A. Butterworth, Atty. Gen., Talla-
hassee, and Dawn 8. Wynn, Asst. Atty.
Gen., West Palm Beach, for appellee.

PER CURIAM,

Affirmed on the authority of Metcalf ».
State, 614 S0.2d 548 (Fla. 4th DCA 1993).
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