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STATEMENT OF THE CASE AND FACTS 

The District accepts of Statement of the Case and Facts in 

Petitioner Southwest Florida Water Management District's Initial 

Brief, 

SUMMARY OF ARGUMENT 

The plain language of 5373.443, Fla. Stat., grants tort 

immunity to the state and water management districts f o r  certain 

operational activities. The enactment of S373.443 in 1972, and its 

later amendment in 1989, evidence the legislative intent that 

5373.443 operate as an exception or qualification to the limited 

waiver of sovereign immunity f o r  all governmental entities provided 

in 5768.28, Fla. Stat. Likewise, the legislature intended f o r  

5373,443 to immunize a specialized class of water management 

district activities, not all water management actions, which should 

control over the later enactment of 5768.28, which governs a larger 

general class of activities of all governmental entities. 

In an attempt to harmonize the statutory provisions, the 

Second District Court of Appeals erroneously overlaid the planning 

levelloperational level analysis of 5768.28 onto 5373.443 

effectively amending the plain language of 5373.443 and thus 

removing the intended immunity of certain operational water 

management district actions and essentially making 5373.443 a 

purposeless act of the legislature. 
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. '  

Additionally, the decision erred in narrowing the language of 

§373.443(3) (4), Fla. Stat., as applying only to llcontrol or 

regulation" of the identified works regulated under Chapter 373, 

Fla. Stat., as only through "permits, regulations, and orders'! of 

a water management district. Again, the language of 5373.443 

c o n t a i n s  no such limitation and plainly provides immunity for 

Control Or regulation of works by the water management districts 

themselves in fulfilling their water management duties under 

Chapter 373. 

Therefore the Court should reverse the decision of the Second' 

District Court of Appeals and hold that 5373.443 immunizes a water 

management district from negligence in the execution of its 

operational level activities covered by the statutory provision. 

2 



ARGUMENT 

I. The Second District Court Decision 

The Second District Court of Appeal in Nanz, et al. v. 

Southwest Water Manaqement District, et al., 18 Fla. L. Weekly D884 

(Fla. 2d DCA March 31, 19931, (A:l) determined that the water 

management tort immunity provision of 5373.443, F l a .  Stat. (1989), 

is in conflict with the general waiver of sovereign immunity 

provision of §768.28, Fla. Stat. (1989), and therefore §373.443, 

Fla. Stat., despite its plain language, does not allow a water 

management district complete tort immunity for the specific 

operational activities covered in the statutory provision. To 

harmonize the conflict, the district court overlaid the planning 

level\operational level immunity dichotomy established by this 

Court i n  Commercial Carrier Corp. v. Indian River County, 371 So.2d 

1010 (F la .  19791, and its progeny, to limit the scope of immunity 

Of 5373.443, F l a .  Stat., to o n l y  cover planning level functions 

involving the issuance of  permits, the adoption of rules, or the 

control exercised by reason of permits, rules, and orders t h a t  may 

lead to injuries. Nanz, supra at D885 ( A : 2 ) ,  Additionally, the 

district court also erroneously amended the broad language of 

5373.443 ( 3 1 ,  Fla. Stat., by interpretatively limiting the phrase 

"[clontrol or regulation of stormwater management systems, dams, 

I 
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impoundments, reservoirs, appurtenant work, or works regulated 

under this chapter" as providing immunity only for "control or 

regulation" by reason of district permits, rules or orders directed 

to third parties, rather than also encompassing the operational 

"control or regulation" of works of the water management districts 

themselves in managing Florida's waters. 

The District Court erred in failing to abide by the plain 

language of the 5373,443, Fla. Stat., which grants complete tort 

immunity for particular water management district operational 

activities, and by superimposing the operation of 5768.28, F l a .  

Stat. I onto 5373.443, Fla. Stat. , and thereby implicitly repealing 
the provision by making it a superfluous act of the legislature. 

The legislature clearly intended 5373 .443  to operate as an 

exception to §768 ,28  for certain water management district 

operational activities. 

11. Sections 373.443 and 768.28, Fla. Stat. (1989) 

Section 373.443, Fla. Stat. (19891, provides ( A : 3 )  : 

No action shall be brought against the state or district, 
or any agents or employees of the state or district, for 
the recovery of damages caused by the partial or total 
failure of any stormwater management system, dam, 
impoundment, reservoir, appurtenant work, g r  works upon 
the ground that the state or district is liable by virtue 
of any of the following: 

(1) Approval of the permit f o r  construction or 
alteration. 

(2) The issuance or enforcement of any order  relative to 
maintenance or operation. 

4 



. '  

(3 )  Control o r  regulation of stormwater management 
systems, dams, impoundments, reservoirs, appurtenant 
work, or works regulated under this chapter. 

( 4 )  Measures taken t o  protect against failure during 
emergency. 

The enactment of 5373.443, Fla. Stat., predates the enactment 

of S768.28, Fla. Stat. Section 373.443 was enacted in 1972 as part 

of the llFlorida Water Resources Act of 1 9 7 2 " .  See Ch. 72-299, Part 

IV §13, at 1123, Laws of Florida. Chapter 373, F l a .  Stat, as well 

as the language in 5373.443, is derived from the Model Water Code, 

which served as the model legislation for Chapter 373. F. Maloney, 

et al., Florida Water Law 1980, at 270 (Univ. of Fla. 1980); F. 

Maloney, et al. , I1Florida's 'Reasonable Beneficial' Water Use 

Standard: Have East and West Met?", 3 1  Fla. L. Rev. 253, 275 

(Winter 1979) ;  R. Ausness, "The Influence of the Model Water Code 

On Water Resources Management Policy in Florida", 3 J. Land Use & 

Envir. L. 1, 3 (Spring 1 9 8 7 ) .  The commentary to §4.13 of the 

Model Water Code, from which 5373.443 was born, states that the 

intent of the provision is "that the state or the water management 

district assumes no liability in carrying out the provisions of 

this chapter.I' See commentary t o  Model Water Code 54.13, p .  237; 

(APP:~). 

Section 768.28, Fla. Stat., Florida's limited waiver of 

sovereign immunity provision, was subsequently enacted in 1973 by 

5 
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Chapter 73-313, Laws of F l o r i d a ,  t o  be effect ive on Janua ry  1, 

1975. Chapter 74-235, §3, a t  664, L a w s  of F l o r i d a ,  l a t e r  amended 

t h e  A c t  t o  make it effect ive f o r  t h e  S ta t e  on Ju ly  1, 1974, and f o r  

o t h e r  a g e n c i e s  and subdivisions of  t h e  S ta t e  on J a n u a r y  1, 1975. 

S e c t i o n  768.30, F l a .  S t a t .  

A ra ther  c u r i o u s ,  y e t  p i v o t a l ,  e v e n t  o c c u r r e d  when Chap te r  73- 

313, Laws of F l o r i d a ,  was c o d i f i e d  i n t o  t h e  1973  F l o r i d a  S t a t u t e s .  

Pa rag raph  1 4  of  S1 of  Chapter 73-313 e n a c t e d  b y  t h e  l e g i s l a t u r e  

s ta ted :  "Any l a w  of t h i s  s ta te  t h a t  i s  i n c o n s i s t e n t  w i t h  any par t  

of t h i s  act  i s  repealed t o  t h e  e x t e n t  of  i t s  i n c o n s i s t e n c y . "  

Chapter 73-313, 51, a t  713,  L a w s  of F l a .  ( A : 6 ) .  However, when 

Chap te r  73-313 was c o d i f i e d  i n t o  the  1973 s t a t u t e s ,  there was no 

p a r a g r a p h  14 i n  5768.28, F l a .  S t a t ,  (1973). (A:7) N o  amending act  

was found b y  amicus c u r i a e  r e c o n c i l i n g  t h e  absence  of t h e  repealer 

p r o v i s i o n  of Chapter 73-313 from t h e  s t a t u t e  c o d i f i e d  i n  t h e  1973 

s t a t u t e s ,  o r  l a t e r  s t a t u t e s .  Fur thermore ,  t h e  l e g i s l a t u r e  d id  n o t  

l a t e r  r e e n a c t  t h e  r e p e a l e r  p r o v i s i o n  i n t o  §768.28, F l a .  S t a t .  The 

consequence of  t h i s  a p p a r e n t  i n a d v e r t e n c e  i s  t h a t  t h e  repealer 

p r o v i s i o n ,  p a r a g r a p h  14 of Chapter 73-313, L a w s  of F l o r i d a ,  was 

i tsel f  repealed by  t he  r eenac tmen t  of  t h e  F l o r i d a  S t a t u t e s  . 
S e c t i o n  11.2422, F l a .  S t a t .  S i n c e  t h e  l e g i s l a t u r e  d i d  n o t  l a t e r  

r e e n a c t  a r e p e a l e r  p r o v i s i o n  i n t o  5 7 6 8 . 2 8 ,  F l a .  S t a t . ,  t h e n  the 

l e g i s l a t u r e  has shown an  i n t e n t  f o r  5768.28 n o t  t o  repeal p r i o r  

t o r t  immunity s t a t u t e s  which may c o e x i s t  as e x c e p t i o n s  t o  5768.28.  

Palm Harbor Special  F i r e  C o n t r o l  Dis t r ic t  v. K e l l y ,  516 So.2d 249 

6 



(Fla. 1989) (the legislature is presumed to pass later laws with 

full awareness of all prior laws). 

Importantly in 1989, with presumed knowledge of 5768.28, Fla. 

Stat. , and its judicial interpretation, the Legislature made a 
substantive amendment to 5373.443(3), F l a .  Stat., by incorporating 

the defined term "stormwater management system" as an additional 

type of water management system regulated or controlled by a 

district that is subject to the immunity protection of the 

provision. Section 373.443(3) covers certain operational 

activities of the water management districts in controlling and 

regulating works. Chapter 89-279, 5 23, at 1619, Laws of Florida 

and Chapter 89-279, 5 11, Laws of Florida. ( A : & ) .  

111. The Proper Harmony of Sections 373.443 and 768.28, Fla. Stat. 

A. S768.28 H a s  Not Implicitly Repealed 5373.443 

There is a presumption that laws are passed with knowledge of 

all prior laws already on the books,  as well as a presumption that 

the legislature neither intended to keep contradictory enactments 

in force nor to repeal a prior law without an express intention to 

do so .  Woodqate Development Corp. v. Hamilton Investment Trust, 

351 So.2d 14 (Fla. 1 9 7 7 ) .  The Second District Court  of Appeal 

opinion did not find that §373,443, Fla. Stat. , had been implicitly 
repealed by the enactment of S768.28, Fla. Stat. Cf. Debolt v. 

Dept. of Health & Rehabilitative Services, 427 So.2d 221 (Fla. 1st 

7 



DCA 1 9 8 3 )  (in dicta the court found §768.28  implicitly repealed 

5402.34, Fla. Stat., even though the court had already held in the 

decision that 5 4 0 2 . 3 4  was not a tort immunity provision). 

Nevertheless, the peculiar harmonizing of the two independent 

statutes by the district court in effect makes 5 3 7 3 . 4 4 3  superfluous 

as merely a purposeless restatement of the limited waiver of 

sovereign immunity provided by 5768.28. City of North Miami v.  

Miami Herald Publishins Co., 468  So.2d 2 1 8  (Fla. 1 9 8 5 )  (courts 

should not presume that the legislature enacts pointless statutes); 

Smith v. Piezo Technoloqy and Professional Administrators, 427  

So.2d 1 8 2  (Fla. 1 9 8 3 )  (it is presumed that a statutory provision is 

intended to have a useful purpose). The Second District Court of 

Appeal failed to properly harmonize the plain language of 5 3 7 3 . 4 4 3  

which governs a special class of immunized activities of a water 

management district with the larger class of immunized activities 

of all government entities covered by §768.28, particularly in 

light of the legislature's recognition of the continued validity of 

5 3 7 3 . 4 4 3  when it substantively amended the provision in 1989. 

Although the legislature totally revisedthe area of sovereign 

immunity with the passage of 5768 .28 ,  legislative history also 

reveals that the legislature did not intend to repeal existing 

immunity statutes, Inqraham v. Dade Countv School Board, 450 So, 2d 

847 (Fla, 1 9 8 4 ) ( § 7 6 8 . 2 8  totally revised the area of sovereign 

immunity). As discussed above, the legislature either 

intentionally or inadvertently removed the repealer provision 

initially contained in the enactment of §768.28  w i t h o u t  l a t e r  

8 



reenactment which evidences an intent that prior immunity statutes, 

such as 5373.443, may c o e x i s t  and operate independently with 

§768.28. See Chapter 73-313, § 1, paragraph 14, at 713, Laws of 

Florida and 5768.28, Fla. Stat. (1973). (A:6,7), This intent is 

reinforced by the legislature's substantive amendment of the 

operational provision in §373.443(3) in 1989, over 16 years after 

the passage of 5768.28 and ten years after this Court's decision in 

Commercial Carrier, supra. See Chapter 89-279, § 23, at 1619, Laws 

of Fla. (A:8). For example, in Caloosa Property Owners 

Association, Inc. v. Palm Beach County Board of Commissioners, 429 

So.2d 1260 (Fla. 1st DCA), rev. denied, 438 So.2d 831 (Fla. 1983), 

the district court determined that §380.07 ( 2 ) ,  Fla. Stat., 

governing standing rights to appeal a cabinet order, was not 

implicitly repealed by the later enactment of the comprehensive 

Administrative Procedures Act in Chapter 120, Fla. Stat., because 

the legislature had amended 5380.07 (2) after the passage of Chapter 

120 thus evidencing a legislative intent not to have repealed the 

provision. See also, Carcaise v .  Durden, 382 So.2d 1236 (Fla. 5th 

DCA), rev. denied, 389 So.2d 1108 ( F l a .  1980) (later amendment of 

prior law shows statute n o t  intended to be implicitly repealed). 

This Court in the seminal case of Commercial Carrier, supra, 

relied upon other jurisdictions interpretations of similar 

sovereign immunity waiver statutes to determine the proper scope of 

F l o r i d a ' s  waiver of sovereign immunity statute s768.28. 

Particularly the Court was persuaded by the federal  interpretation 

Of the similar Federal Tort Claims Act, 28 U.S.C. 55 1346(b) and 

9 



2671-2680, as well as the State of Washington's interpretation of 

its similar waiver law. See Commercial Car r i e r ,  supra, at 1016 and 

1018; Trianon Park Condominium Association v. C i t y  of Hialeah, 468 

So2d 912, 918 (Fla. 1985). Such analysis is likewise useful in the 

current issue before the Court. 

As a result of recent disastrous flooding in the Mississippi 

River Valley, Congress enacted the Flood Control Act of 1928 in 

order to authorize a broad federal flood control program. 33 

U.S.C. 5701, et seq. To place a ceiling on potential liability for 

the negligent construction and operation of the flood control 

projects, Congress provided in 5702(c) of the Act a sweeping 

immunity provision stating: "NO liability of any kind shall attach 

to or rest upon the United States for any damage from or by f l o o d s  

o r  flood waters at any place." The purpose of §702(c) was to 

clearly reaffirm that sovereign immunity would protect the United 

States from any liability associated w i t h  flood control. United 

States v. James, 478 U.S. 597, 106 S. Ct. 3116, 92 1;. E d .  2d 483 

(1986). Later in 1946, Congress enacted the Federal Torts Claims 

Act (FTCA) to waive the government's traditional all-encompassing 

immunity from tort actions. Rayonier, Inc. v. United States, 352 

U.S. 315, 77 S. Ct. 374, 1 L. Ed. 2d 354 (1957). Of course, 

eventually, like the case at bar, lawsuits would arise requiring 

scrutiny of the relationship between an earlier immunity provision 

covering a special class of activities and a later immunity 

provision covering a general class of activities. 

10 



I n  F l o r i d a  East Coast R a i l w a y  Co. v .  Un i t ed  S ta t e s ,  5 1 9  F.2d 

1 1 8 4  ( 5 t h  C i r .  1 9 7 5 ) ,  t h e  r a i l w a y  company b rough t  s u i t  f o r  damages 

t o  i t s  t r a c k s  a l legedly  caused  by a washout r e s u l t i n g  from a 

federal  f l o o d  c o n t r o l  project. The d i s t r i c t  c o u r t  de t e rmined  t h a t  

t h e  government was s t a t u t o r i l y  immune from l i a b i l i t y  unde r  33 

U . S . C .  5 7 0 2 ( c ) .  On appeal, t he  r a i l w a y  a rgued  t h a t  § 7 0 2 ( c )  had 

been i m p l i c i t l y  repealed by the  l a t e r  enac tment  of  t h e  FTCA which 

does  n o t  bar such  s u i t s .  The 5 t h  C i r c u i t  Cour t  concluded  t h a t  

§ 7 0 2 ( c )  had n o t  been  i m p l i c i t l y  repealed because  t h e  FTCA d i d  n o t  

l i s t  t h a t  s t a t u t e  as b e i n g  s p e c i f i c a l l y  revoked  and t h u s  affirmed 

the  lower c o u r t  d e c i s i o n  g i v i n g  5 7 0 2 ( c )  t h e  f o r c e  and effect  

i n t e n d e d  by Congress as  an  e x c e p t i o n  t o  t h e  FTCA. 

v .  U.S., 787 F .  Supp. 1397 (M.D. A l a .  1 9 9 2 )  

Accord, Powers 

A s i m i l a r  i s s u e  a r o s e  r e g a r d i n g  t he  State  o f  Washington 's  

waiver s t a t u t e .  I n  Pau l son  v.  County of Pierce, 664  P.2d 1 2 0 2  

(Wash. 1 9 8 3 ) ,  c e r t a i n  c a b i n  owners b e h i n d  a county  c o n s t r u c t e d  and  

m a i n t a i n e d  dike brough t  s u i t  f o r  damages from f l o o d w a t e r s  when t h e  

d i k e  was b reached .  The lower  c o u r t  found t h e  coun ty  l i a b l e  which 

p r e s e n t e d  an i s s u e  on a p p e a l  as  t o  whether a 1 9 2 1  s t a t u t e  g r a n t i n g  

immunity t o  c o u n t i e s  f o r  o p e r a t i o n a l  a c t s  and  omiss ions  r e l a t i n g  t o  

f l o o d  p r o t e c t i o n  was i m p l i c i t l y  r e p e a l e d  b y  t h e  s t a t e ' s  1 9 6 7  

s t a t u t e  t h a t  waived s o v e r e i g n  immunity of p o l i t i c a l  s u b d i v i s i o n s  

f o r  t o r t i o u s  ac t s  t o  t h e  same e x t e n t  as i f  t h e y  were a p r i v a t e  

p e r s o n .  The Washington Supreme Cour t  de t e rmined  t h a t  under  t h e  

p l a i n  language  of t h e  l a t e r  g e n e r a l  waiver s t a t u t e  t h e  c o u r t  would 

not imply a r e p e a l  of  t h e  ea r l i e r  l a w  because  implied repeals were 
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d i s f a v o r e d  by  Washington c o u r t s  and, a d d i t i o n a l l y ,  t h e  c o u r t  

de t e rmined  t h a t  i t ' s  i n t e r p r e t a t i o n  of  l e g i s l a t i v e  i n t e n t  was 

s u p p o r t e d  by  t h e  1 9 6 7  g e n e r a l  waiver  law which c o n t a i n e d  a l i s t  of 

s t a t u t e s  r e p e a l e d  t h a t  d i d  n o t  c o n t a i n  t h e  1 9 2 1  l a w .  Accord ingly ,  

t h e  c o u r t  found t h a t  t h e  case was barred by  t h e  1 9 2 1  l a w  despite 

t h e  p r e s e n c e  of the  l a t e r  g e n e r a l  waiver s t a t u t e .  

The p r e c e d i n g  cases are p e r s u a s i v e  a u t h o r i t y  i n  t h e  p r e s e n t  

case. S e c t i o n  373.443,  F l a .  S t a t . ,  l i k e  33 U . S . C .  5 7 0 2 ( c )  and t h e  

1921 Washington law, p r o v i d e s  a special  g r a n t  of  s o v e r e i g n  immunity 

f o r  a p a r t i c u l a r  c a t e g o r y  of a c t i v i t i e s  which the L e g i s l a t u r e  feels  

are of p a r t i c u l a r  impor t ance  t o  t h e  c i t i z e n s  of  t h e  d i s t r i c t  and 

s t a t e  t o  e n s u r e  t h a t  c e r t a i n  water management a c t i v i t i e s  a u t h o r i z e d  

by  Chap te r  3 7 3  are  achieved w i t h o u t  e x c e s s i v e  exposure  of t h e  

p u b l i c  p u r s e .  L i k e  Florida East  Coast Railway and  Paulson ,  s u p r a ,  

t h e  i n t e n t i o n a l  absence  of  a n  e x p r e s s  r e p e a l  of  p r i o r  s p e c i a l  

immunity l a w s  i n  t he  l a t e r  waiver s t a t u t e  braces the  i n t e n t  t h a t  

t h e  two laws are t o  o p e r a t e  separately by g i v i n g  t h e  i n t e n d e d  

effect  t o  b o t h .  I n  t h e  i n s t a n t  case, t h e  d i s t r i c t  c o u r t  

e r r o n e o u s l y  severed t h e  i n t e n d e d  immunity p r o t e c t i o n  f o r  t h e  

special  class of  o p e r a t i o n a l  a c t i v i t i e s  i d e n t i f i e d  i n  t h e  5 3 7 3 . 4 4 3  

b y  r e c o n s t r u c t i n g  t he  p l a i n  words t o  f u s e  the  p r o v i s i o n  i n t o  

§768.28 .  
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B .  §373.443 Operates As a L i m i t e d  Excep t ion  t o  §768.28 

I t  i s  a l s o  a well-settled r u l e  of  s t a t u t o r y  c o n s t r u c t i o n ,  t h a t  

a special  s t a t u t e  c o v e r i n g  a p a r t i c u l a r  s u b j e c t  matter i s  

c o n t r o l l i n g  o v e r  a l a t e r  g e n e r a l  s t a t u t o r y  p r o v i s i o n  c o v e r i n g  the  

same s u b j e c t  i n  g e n e r a l  terms. The s p e c i a l i z e d  s t a t u t e  o p e r a t e s  as 

a n  e x c e p t i o n  t o  o r  a q u a l i f i c a t i o n  of  t h e  g e n e r a l  terms of t h e  more 

comprehensive s t a t u t e  t o  t h e  e x t e n t  o n l y  of  t h e  repugnancy, if any.  

Adams  v .  Culver ,  111 So.2d 665 ( F l a .  1 9 5 9 ) .  C o u r t s  have a d u t y  t o  

adop t  a scheme of  s t a t u t o r y  c o n s t r u c t i o n  t h a t  harmonizes  and 

r e c o n c i l e s  two a p p a r e n t l y  c o n f l i c t i n g  s t a t u t e s  and to f ind a 

reasonable f i e l d  of operation that w i l l  preserve the force and 

effect o f  each, Flovd v. Bent l ev ,  4 9 6  So.2d 862  ( F l a .  2d DCA 

1 9 8 6 ) ,  rev. den ied ,  504 So.2d 767 (F la .  1 9 8 7 ) .  I n  t h e  i n s t a n t  

case, t h e  d i s t r i c t  c o u r t  d e c i s i o n  smothers  t h e  f i e l d  of  o p e r a t i o n  

of S373.443 by  a b l a n k e t  a p p l i c a t i o n  of  §768 .28  o v e r  it and 

c o n s e q u e n t l y  n e g a t i n g  t h e  f o r c e  and e f fec t  of §373.443 which 

immunizes a c e r t a i n  c lass  of water management d i s t r i c t  o p e r a t i o n a l  

a c t i v i t i e s  t h a t  the  l e g i s l a t u r e  c l ea r ly  i n t e n d e d  t o  p r o t e c t  from 

l i a b i l i t y .  

T h e  Second D i s t r i c t  Cour t  o f  Appeal d e c i s i o n  i n  the case a t  

bar i s  i n  c o n f l i c t  w i t h  the  T h i r d  Distr ic t  Cour t  of Appeal d e c i s i o n  

i n  B e t a n c o u r t  v .  M e t r o p o l i t a n  Dade Countv, 393 So.2d 2 1  ( F l a .  3d 

DCA),  rev. den ied ,  402 So.2d 608 ( F l a .  1981). I n  B e t a n c o u r t  t h e  

i s s u e  was whether 5325.29, F l a .  S t a t .  ( 1 9 7 7 ) ,  which immunized motor 
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vehicle inspectors from liability for any post-inspection defect or 

failure of vehicle equipment, could coexist and operate 

independently of 5768.28, Fla. Stat. (1977). (A:9). The district 

court found that §325.29 was not implicitly repealed by 5768.28 and 

that the two immunity provisions could coexist as evidenced by the 

legislature's continued reenactment of the two provisions. 

Importantly, the district c o u r t  did not engraft the planning 

level/operational level immunity dichotomy of §768.28 onto §325.29 

as done by the Second District Court of Appeal in the instant case, 

b u t  reasonably determined that the plain language of 5325.29 

immunizedthe particular class of operational inspection activities 

of motor vehicle inspectors. The district court held that the 

Florida Constitution authorizes the legislature to remove the 

sovereign immunity of the state and its agencies and then make 

exceptions from that waiver as it did by the enactment of 5325.29, 

Fla. Stat. Consequently, the district court found there was no 

legal impediment to the simultaneous and harmonious coexistence of 

§§325.29 and 768.28, Fla. Stat. (Parenthetically, the Legislature 

expressly repealed S325.29 after this decision. See Chapter 81- 

212, 5 1, at 840, Laws of Florida.) The district court in 

Betancourt adhered to the plain language of 5325.29 to give the 

provision its own reasonable field of operation to preserve its 

intended force and effect as a constitutionally permissible 

exception to the limited waiver of sovereign immunity provided by 

S768.28, Fla. Stat, In short, the district court determined that 

it is the constitutional prerogative of the legislature to sever 
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p a r t i c u l a r  t o r t i o u s  a c t i v i t i e s  of  governmental  b o d i e s  from t h e  

l imi t ed  waiver of  immunity of 5768.28. Converse ly ,  i n  t h e  i n s t a n t  

case, t h e  Second Di s t r i c t  Cour t  o f  Appeal de t e rmined  t h a t  5373.433, 

F l a .  S t a t . ,  which t h e  l e g i s l a t u r e  a l s o  e n a c t e d  and  amended as an  

e x c e p t i o n  t o  §768.28, canno t  c o e x i s t  w i t h  5768.28 w i t h o u t  some 

j u d i c i a l  r e f inemen t  t o  i t s  p l a i n  language  t o  make it no d i f f e r e n t  

t h a n  §768.28. 

S e c t i o n  373.443 is a s p e c i a l i z e d  s t a t u t e  c o v e r i n g  a narrow 

field of p a r t i c u l a r  water management a c t i v i t i e s  o p e r a t i n g  as an  

e x c e p t i o n  t o  t h e  g e n e r a l  waiver p r o v i s i o n s  of  §768.28. Adams ,  

s u p r a  . S e c t i o n  373.443 o n l y  g r a n t s  immunity r e l a t i n g  t o  

a c t i v i t i e s  of  a water management d i s t r i c t  r e g a r d i n g  f a i l u r e  of  any 

s to rmwate r  management sys tems,  dam, impoundment, r e s e r v o i r ,  

a p p u r t e n a n t  work, o r  works. Other o p e r a t i o n a l  a c t i v i t i e s  of  a 

water management d i s t r i c t  u n r e l a t e d  t o  f a i l u r e  of  these t y p e s  of 

works would n o t  be p r o t e c t e d  and  t h e r e f o r e  would be s u b j e c t  t o  t h e  

p l a n n i n g  l e v e l / o p e r a t i o n a l  level dichotomy of 5768.28.. 

Consequent ly ,  5373.443 and 5768.28 may harmonious ly  c o e x i s t  i n  a 

f i e l d  of  o p e r a t i o n  f o r  each w i t h o u t  super impos ing  5768.28 upon 

§373.443 and e f f e c t i v e l y  o b v i a t i n g  i t s  i n t e n d e d  o p e r a t i o n a l  

immunity p r o t e c t i o n s .  For  i n s t a n c e ,  i n  McClel land v .  Cool,  547 

So.2d 975 ( F l a .  2d DCA 19891, t h e  Second Di s t r i c t  Cour t  of Appeal 

de t e rmined  t h a t  t h e  immunity p r o v i s i o n  §768.28(9)(a), F l a .  S t a t . ,  

c o n t r o l l e d  o v e r  t h e  c o n f l i c t i n g  immunity worker ' s  compensat ion 

p r o v i s i o n  of  §440.11(1), F l a .  S t a t . ,  n o t  because  §768.28(9) (a )  

s u p p l a n t e d  the  o p e r a t i o n a l  immunity i n t e n d e d  by  §440,11(1), as 
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done by  t h e  same d i s t r i c t  c o u r t  i n  t h e  i n s t a n t  case, b u t  s i m p l y  

because  the  more spec i f ic  s t a t u t e  c o n t r o l s  o v e r  t h e  c o n f l i c t i n g  

g e n e r a l  law i n  o r d e r  t o  preserve t h e  s p h e r e  of  o p e r a t i o n  of  e a c h  

s t a t u t e .  I n  t h a t  case t h e  widow of  a D . O . T .  employee killed on a 

r o a d  p r o j e c t  s u e d  c e r t a i n  D . O . T .  s u p e r v i s o r s  f o r  n e g l i g e n t  

s u p e r v i s i o n .  T h e  i s s u e  before t h e  d i s t r i c t  c o u r t  was whether t h e  

more l e n i e n t  immunity p r o v i s i o n  of  5440.11 (1) , appl icable  t o  a l l  

p u b l i c  o r  p r i v a t e  employees,  c o n t r o l l e d  o r  whether t h e  nar rower  

immunity p r o v i s i o n  of §768.28 ( 9 )  (a) I a p p l i c a b l e  o n l y  t o  s u i t s  

a g a i n s t  co-workers of an  government agency, was c o n t r o l l i n g .  The 

d i s t r i c t  c o u r t  he ld  t h a t  the  more s p e c i f i c  §768.28(9)  (a)  

s p e c i f i c a l l y  gove rn ing  s u i t s  a g a i n s t  employees of  t h e  s t a t e  

c o n t r o l l e d  o v e r  t h e  more g e n e r a l  5440.11 (1) which g e n e r a l l y  c o v e r s  

a l l  employees.  The d i s t r i c t  c o u r t  d id  n o t  smother  t h e  f i e l d  of 

o p e r a t i o n  of  §440.11(1) t o  r e c o n c i l e  the  c o n f l i c t ,  but m e r e l y  gave 

a f i e l d  of o p e r a t i o n  t o  e a c h  s t a t u t e  under  t h e  f a c t s  of  t h e  case t o  

e f f e c t u a t e  t h e  i n t e n t  of t h e  l e g i s l a t u r e .  L ikewise ,  i n  t h e  case a t  

bar, t h e  Second D i s t r i c t  Cour t  o f  Appeal s h o u l d  have a p p l i e d  t h e  

same p r i n c i p l e  and  barred t h e  s u i t  under  the  more spec i f ic  immunity 

p r o v i s i o n  of S373.443, F l a .  S t a t .  a p p l i c a b l e  t o  t h e  fac t s  of  t h i s  

case ra ther  t h a n  a p p l y i n g  t h e  b r o a d  g e n e r a l  terms of 5768.28 which ,  

would apply t o  o t h e r  o p e r a t i o n a l  a c t i v i t i e s  of  the  water management 

d i s t r i c t s  o u t s i d e  t h e  scope  of 5373.443, See also, P a l m  Harbor 

Special Fire C o n t r o l  D i s t r i c t  v .  Kelly, 516 So.2d 249 ( F l a .  

1987) ( s t a t u t e  s p e c i f i c a l l y  c o v e r i n g  a s p e c i a l  s u b j e c t  controls o v e r  

s t a t u t e  t h a t  a p p l i e s  t o  a g e n e r a l  c lass  of s u b j e c t s ) ;  Moore 
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International Trucks, Inc. v. Foothill Capital Corp. , 5 6 0  So.2d 

1301 (Fla. 2d DCA 1990) (specific statute covering liens on motor 

vehicles controls over general statute covering liens on personal 

property). 

C. The District Court Erroneously Narrowed the Lanquaqe in 
5373.443 ( 3 )  ( 4 )  

It is self-evident that the language in s373.443 (I), ( 2 ) ,  Fla. 

Stat. , ( A : 3 ) ,  grants immunity f o r  planning level actions of a water 

management district related to permit issuance and enforcement 

regarding the construction, maintenance, alteration, or operation 

of the works identified in the provision as similarly immune under 

5768.28 as interpreted by this Court i n  Trianon Park, supra, and 

its progeny. However, in erroneously harmonizing 5373.443 with 

S768.28, the district court decision went further by removing the 

clear protection of c e r t a i n  operational activities set f o r t h  in 

§373.433 (31 ,  (41 ,  Fla. Stat., (A:3) by narrowly holding that these 

provisions only apply immunity protection for water management 

district control or regulation of the identified works "by reason 

of their permits, regulations, and orders that lead to injuries." 

The p l a i n  language of §373.443 ( 3 )  , (4) , Fla. Stat., ( A : 3 )  is. 
not limited to control or regulation of works through "permits, 

regulations, and orders.11 Citizens of the State of Flo r ida  v. 

Public Service Commission, 425 So.2d 534 (Fla. 1 9 8 2 )  (courts should 

no t  depart from the plain language of the legislature); Leiqh v. 

State ex re1. Kirkpatrick, 298  So.2d 215 (Fla. 1st DCA 1974)(when 
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terms of a s t a t u t e  are  p l a i n  t h e  l e g i s l a t u r e  i s  presumed t o  have 

meant what it s a i d ) .  This s u b s e c t i o n  p l a i n l y  g r a n t s  immunity f o r  

the  water management d i s t r i c t  c o n t r o l  o r  r e g u l a t i o n  of  works 

r e g u l a t e d  unde r  Chapter 373 whether  by  p e r m i t ,  r u l e s ,  o r d e r s ,  or 

other authority under Chapter 373. I n  a d d i t i o n  t o  t h e i r  

" r e g u l a t o r y "  powers o v e r  p e r s o n s  who c o n s t r u c t  o r  o p e r a t e  works, 

t h e  d i s t r i c t s  themselves may: develop and r e g u l a t e  t h e i r  own works 

t o  p r o v i d e  water s t o r a g e  for b e n e f i c i a l  pu rposes ,  §373.016(2)  ( c ) ,  

Fla .  Stat .; a l t e r  o r  improve waterways, c o n s t r u c t  d i k e s ,  dams, 

r e s e r v o i r s  and o t h e r  works, r e g u l a t e  and c o n t r o l  water levels  i n  

d i s t r i c t  owned o r  m a i n t a i n e d  water b o d i e s ,  §373.086(1), F l a .  

S t a t . ;  c o n s t r u c t  and  o p e r a t e  works f o r  a q u i f e r  s t o r a g e ,  § 3 7 3 . 0 8 7 ,  

F l a .  S t a t  .; c o n s t r u c t ,  o p e r a t e  and m a i n t a i n  works of t h e  district, 

§§373.0695 and 373.103 ( 3 ) ,  F l a .  S t a t . ;  c o n t r o l  and  r e g u l a t e  water 

levels  i n  waters c o n t r o l l e d  by t h e  d i s t r i c t ,  §373 .103(4 ) ,  F l a .  

S t a t .  ; c o n s t r u c t ,  o p e r a t e  and m a i n t a i n  water p r o d u c t i o n  and 

t r a n s m i s s i o n  f a c i l i t i e s ,  §373.1961(3), F l a .  Stat.; implement 

p r o j e c t s  t o  r e s t o r e  c e r t a i n  p r i o r i t y  water bodies; and  f i n a n c e  

t h e s e  d i s t r i c t  a c t i v i t i e s  w i t h  ad valorem monies,  5373.503, F l a .  

Stat. Accordingly ,  t he  terms ' ' c o n t r o l  o r  r e g u l a t i o n f f  i n  § 

373.443 ( 3 )  i s  n o t  l imi ted  t o  r e g u l a t o r y  p e r m i t t i n g  a c t i v i t i e s  of  

the  d i s t r i c t s  b u t  a l s o  b r o a d l y  encompasses immunity f o r  o p e r a t i o n a l  

c o n t r o l  o r  r e g u l a t i o n  of  waters by  t h e  d i s t r i c t s  themselves as t o  

works r e g u l a t e d  by t h e  d i s t r i c t s  unde r  Chap te r  373. The 

L e g i s l a t u r e  i n t e n d e d  §373.443(3)  , ( 4 )  , F l a .  S t a t . ,  l i k e  5325.29, 

Fla. S t a t . ,  i n  B e t a n c o u r t ,  s u p r a ,  t o  be an  e x c e p t i o n  t o  t h e  waiver 
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of immunity under S768.28 by granting complete tort immunity for 

carrying out the provisions of Chapter 373 by t h e  methods specified 

in the provision. See Model Water Code, 54.13, at 237 (A:5). This 

intent is manifested by the legislature's amendment to 5373.443 in 

1989 t o  broaden its scope. (A:8). 

Therefore, the district court erroneously limited the plain 

language of 5373.443 (3)  ( 4 )  in order t o  reconcile the provision with 

§768.28, when the legislative clearly intended a separate field of 

operation for each. 

D, Conclusion 

The Second District Court of Appeal erred in reversing the 

order of the trial court and determining that 5373.443, Fla. Stat., 

does not bar the plaintiffs' complaint below. Amicus curiae, St. 

Johns River  Water Management District, respectfully submits that 

the decision be quashed and the trial court order be reinstated. 

Respectfully submitted, 

&E/& 
WAYNE El FLOWERS 
Fla. Ba> No. 207020 
Attorney for St. Johns River 
Water Management District 
P .  0. Box 1429  
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(904 )  329-4527 
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