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IN THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

Petitioner, 

V. 

MARY JOYCE ROGERSI 

Respondent. 

Case No. : 
1st DCA Case No.: 91-854 

PETITIONER'S BRIEF ON JURISDICTION -. 

Preliminary Statement 

Petitioner, the State of Florida, t h e  prosecuting 

authority in the trial court and appellee below, will be 

referred ta in this brief as t h e  s t a t e .  Respondent, MARY 

JOYCE ROGERSI the defendant in the trial court and appellant 

below, will be referred to in this brief as respondent. 

References to the appendix will be noted by the symbol " A , "  

followed by the appropriate page number(s) i n  parentheses.  
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STATEMENT OF THE CASE AND FACTS 

The state s e e k s  review of the First District's decision 

in Roqers v. State, 18 Fla. L. Weekly D930 (Fla. 1st DCA 

Apr. 8, 1993). 

Respondent was convicted of the f ixst  degree murder of 

her boyfriend (A1 at 1). At trial, respondent claimed self 

defense,  and in t h i s  regard, sought to int-,roduce t h e  

testimony of Dr. Harry Krop on t h e  subject of battered 

woman's syndrome ( A 1  at 2). The t r i a l  court excluded t h e  

testimony of Dr. Krop "'because t h e  evidence proffered is 

insufficient f o r  this court to find that t h e  state of the 

art or scientific knowledge pertaining to Battered Woman 

Syndrome permits a reasonable opinion to be g i v e n  by an 

expert. ( A 1  at 2). The First District concluded that 'I 

this exclusion constituted error, held as a matter of law 

that battered warnan's syndrome is now generally acceptable 

in the  relevant scientific community, and reversed and 

remanded this case far a new trial (A1 at 2). 

In reaching this conclusion, the First District n o t e d  

its Hawthorne v.  State, 408 So. 2d 801 (Fla. 1st DCA 1982), 

decision, wherein that court 

first confronted the ques t - ion  of t h e  
aclmi s s i bi 1 i ty o f e x  pert t e s t  i niony 
regarding the battered wonian ' s syndrome. 
We gave qualified approval to t-he use of 
such evidence, arid explained t h a t ,  i n  
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a d d i t i o n  to the usual showing  required 
f o r  admission of expert testimony, a 
party offering expert tes t imony relaLing 
to the syndrome would be required to 
satisfy the t r i a l  judge that t h e  s t a t e  
of the art or s c i e r i t j - f i c  know1.edqe i s  
sufficiently developed ta permit a 
reasonable opinion to be Iyiven by the 
expert. at 805 & 806. 

' 
Compare t h i s  requirement for admission w i t h  the usual 

requirement f o r  admission o f  novel s c i e n t i f i c  evidence t h a t  
the  s c i e n t i f i c  p r i n c i p l e  o r  p r i n c i p l e s  upon which the 
test imony i s  based must be " ' s u f f i c i e n t l y  es tah l  isl ied t o  
have gained general s c i e r i t i f i c  acceptatice i n  the  p a r t i c u l a r  
f i e l d  i n  which i t  belorigs, ' "  arid nirist have " ' a t t a i n e d  
s u f f i c i e n t  s c i e n t i f i c  and psychological  accuracy . . . [ t o  
be] capable o f  d e f i n i t e  atid c e r t a i n  i t i t e r p r e t a t i o n .  ' I '  
- Stokes v. S ta te ,  548 So. 2d 188, 193 (Fla,  1989) (quot ing  
-- Fry@ v. Uni ted States, 293 F.2d 1013, 1014 & 1026 (O.C. Cir. 
1923)). 

(A1 at 2 ) .  

The state moved f o r  rehearing on several grounds, which 

the F i r s t  District denied. See (A2 & A 3 ) .  The state t h e n  

timely filed its no t i ce  to invoke t h i s  Court's discretionary 

jurisdiction, and pursuant to City of Miami v. Agosteyui, -. 18 

Fla. L. Weekly D978 (Fla. 1st DCA A p r .  12, 1 9 9 3 ) ,  moved t h e  

First District to stay issuance of the mandate. __ See (A4). 

This jurisdictional brief follows. 
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-____ STATEMENT OF JURISDICTION - 

The Supreme Court of Florida has jurisdiction to review 

a decision of a d i s t r i c t  court of appeal that expressly and 

directly conflicts with a decision of t h e  Supreme C o u r t  ur 

another district court of appeal on t h e  same point of law. 

Fla. Const. art .  V, #3(b)(3); Fla. R .  App. P .  

9.030(aj(2)(A)(iv). 

SUMMARY OF THE ARGUMENT 

The instant decision directly and expressly conflicts 

with Glendening v.  State, 536 So. 2d 212  (Fla. 1988), Kruse 

v. State, 4 8 3  So. 2d 1 3 8 3  (Fla. 4 k h  DCA 198G), and A n d r e w s  

v.  State, 533 So. 2d 841 (Fla. 5th DCA 1988), by holding 

that the Fry@ v.  United States, 293 F.2d 1013 (D.C. Cir. 

1923), test f o r  the admissibility of expert testimony 

applies to battered woman's syndrome. Glendening, - Kruse and 

Andrews espouse the relevancy t e s t  derived from Florida's 

evidence code regarding the adniissibility of expert 

e 

testimony concerning sexual abuse, post traumatic stress 

syndrome, and DNA evidence, respectively. For this reason, 

this Court should exercise its discretionary jurisdiction, 
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ARGUMENT 

Issue -- 

WHETHER THE DECISION OF THE FIRST 

DIRECTLY CONFLICTS WITH D W l S " 1 O N S  OF 
THIS COURT AND OTHER DISTRICT COURTS OF 
APPEAL. 

DISTRICT COIJRT OF APPEATi EXPRESSTiY AND 

The decision of the First District i n  the present case 

directly and expressly conflicts with decisions from this 

court and other district courts of appeal, namely: 

Glendeninq v. State, 536 So. 2d 212 (Fla. 1 9 8 8 ) ;  Kruse v. 

State, 4 8 3  So. 2d 1383  (Fla. 4th DCA 1986); and Andrews v .  " 

State, 533 So. 2d 841 ( F l a .  5th DCA 1988). This conflict 

arises from the holding of the First D j - s t r i c t  that evidence 

of battered woman's syndrome must be subjected to t h e  

admissibility test enunciated in Fry@ v. United S t a t e s ,  293 

F.2d 1013 (D.C. Cir. 1923). Glendeninq, Kruse, and Andrews. 

have held that the relevancy t e s t  gleaned from Florida's 

evidence code applies regarding the admissibility of expert 

testimony concerning sexual abuse, post traumatic stress 

syndrome, and DNA evidence, respectively. 

In Glendenin-g, a coordinator for  Lhe c h i l d  p r o t e c t i o n  

team, recognized as an expert in t h e  area of interviewing 

children concerning sexual abuse, testified that s h e  had 

reached an opinion withiii a reasonable degree of 

professional certainty t h a t  the child had been sexually 

abused. In holding that this testimony was correctly 0 
- 5 -  



admitted into evidence, this Court c i t ed  to Fla. Stat. 88 

90.403 & 90.702 (1985), and noted that Florida's evidence 

code sets forth four requirements fo r  the admission of 

expert testimony: " (  1) the opinion evidence must help the 

trier of fact;  ( 2 )  the witness must be qualified as an 

expert; ( 3 )  t h e  opinion must be capable of being applied to 

the evidence at trial; and ( 4 )  the prubabive value of the 

opinion must not be substantially outweighed by the danger 

of unfair prejudice." 536 So. 26 at 2 2 0 .  

In Kruse, an expert in child and adolescent psychiatry 

testified that the victim was s u f f e s i n g  from post  traumatic  

stress syndrome. In holding t ha t  t h i s  testimony was 

correctly admitted into evidence, t h e  F a u r t h  District cited 

to Fla. Stat. Hg 90.401, 90.402, 90.403, & 9 0 . 7 0 2  (1983) in 

concluding: 

With some qualification, we be.1.i.eve 
the relevancy appraach set out i r i  t:he 
evidence code is the appropriate 
standard fo r  deterrnin iriy t h e  
admissibility of expert t e s t j - m o n y  on 
child sexual abuse. The s t a t u t o r y  
relevancy standard a l s o  comports w i t h  
the h o l d i n g s  of t h e  F l o r i d a  Supreae 
Court in the area of expert  tes t in iony.  
The court has s t a t e d  t h a t  while trial 
courts have broad discret ion in 
determining t h e  r a n g e  of subjects on 
which an expert may testify,  s u c h  
testimony s h o u l d  usual.2y be received 
only where the disputed issue €or whicli 
t h e  evidence is offered, is beyond the 
ordinary uriderstandi iig o f  the j u r y ,  
T h i s  view is carisisterit wikh the first 
requirement of section 9 0 . 7 0 2 ,  that the 
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opinion evidence be hel.pfii1. to the trier 
of fact, as  well a3 the provisions of 
section 90.403, t ha t  tlie daiiyer oE 
prejudice may outweigh the value of the 
evidence. 

483 So, 26 at 1385 ( c i t a t i o n  omitted). 

In Andrews, the  Fifth D i s t r i c t  exhaustively reviewed 

Florida case law and statutes to conclude t h a t  the relevancy 

test "should be followed in Florida." 533 So. 2d at 8 4 7 .  

Specifically, the court reviewed Brown v. State, 426 So. 2d 

76 (Fla. 1st DCA 1983), in which Judge Ervin concluded t h a t  

it was unclear whether Frye had been accepted by t h e  Florida 

courts. Ervin's "review of ~ Kaminski .._.-_.--I._1__ v. State I 6 3  So. 2d 3 3 9  

(Fla. 1952), Coppolino v. State, 2 3 3  So. 26 68 (F1.a. 2d DCA 

1968), =peal dismissed, 234 So. 2cl 120 ( F l a .  1969), -~ cert. 

denied, 399 U.S. 927 . . . (1970), and JenL*.v. State, 408 

So. 2d 1024 (Fla. 1981) led hl.m to caiiclude that the Fry@ 

test had n o t  been adopted." 533 So. 2d at 844. The Andrews 

court also referenced Bundy v. ---I State 455 So. 2d 330 (Fla. 

1984) [Bundy I], and mdy v .  State, 471 So. 2d 9 (Fla. 

1985) [Bundy 113, observing t h a t ,  i n  Byndy I, this Court had 

never referenced 

specifically stated that it was adopting ~ Frye. -- 533 So. 2d 

at 844-45. Finally, the hndrews I" court concluded: 

This "relevancy approach" #uggest.ed 
by the First D i s k r i c t  B r o w n  and 
adopted by t h e  Fourl.li D i  strict-?in Kruse, 
has been referred to as the preferred 
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approach and was substantially adopted 
by the federal Third C i r c u i t  in United 
States v .  Down-ihg, 753 F.2d 1224 (36 
Cir. 1985). T h i s  Approach recognizes 

admissibilj ty, while at the same time 
ensuring that only reliable scientific 
evidence will be adriiittetl, and seems 
preferable to the "yenera1 ac:cept+ance 'I 

approach of F-ryg w h i c h  is predicaLed on 
a "nose c o u n t i n g ,  'I L)owi!ing, 753 F.2d at 
1238, and may result in the exclusion of 
reliable evidence. We believe this 
approach t o  be the one which should be 
followed in Florida. 

relevancy as the 1 i nchpi ri C) E 

533 So. 2d at 846-47 (footnotes omitted). 

I n  the i n s t a n t  case, however, the First D i s t r i c t  

concluded that  an expert's testimony concerning the battered 

woman's syndrome must pass the Frye t e s t ,  not the relevancy 

test. In so holding, the First Dis t r ic t  has created express a 
and direct conflict with the cases referenced above. This 

Court should exercise its jurisdiction in this case not only 

to alleviate the conflict, but to rule d i s p o s i t i v e l y  on the 

question of whether Frye or the relevancy test controls the 

See, e.q., admission of expert testimony in Florida. 1 

Stokes v. State, 548 So. 2d 188 (Fla. 1989). 

The central importance of appl-ying the relevancy, rather 
than the Frye, test is illustrated hy t h e  fact,s O E  this 
case. The victim was a "boyfriend" known by respondent for 
about t w o  weeks and with whont r e s p o n d e r i t  had stayed fur t w o  
days before h i s  death; the only evidence of abuse was 
respondent's testimony that the v i c t i m  s Lapped tier once  f o u r  
days before h i s  death and slapped her once one day before 
his death. The First 1)istricf;'s ready acceptance of so- 
called battered woinaii's syndronie evidence i n  a case such as 
this, where it def ined  battered woman's syndrome as "a 

I - 8 -  



CONCLUSION 

Based on the above c i t e d  legal a u t h o r i t i e s  and 

arguments, the state respectfully requests t h i s  Court to 

exercise its discretionary jurisdiction in this matter. 

aeries of common characteristics that Bppenr i n  women w h o  
are abused physically and psychologically over an extended 
-e by the dominant male Iigure i l l  l -he i r  lives" 
(A1 at 2; emphasis supplied), t u r n s  t h e  concept o f  relevance 
on its head. Thus, the First Dis tLr ic t ' s  aclditiorial h o l d i n y  
t h a t  testimony by respondent I s  mother that respondent had 
been abused by her father and ot her boyfriends should have 
been admitted is particularly tel1.ing. 

In determining whether to exerc i SF! its diecretinnary 
jurisdiction, this Court also should consider t h e  pending 
nature of I State v. Hickson, - - case Ii\irnber 79,222, which 
involves numerous quest io~is  abou t  the battered spouse 
syndrome. This Court will recall t h e  state's position i n  
Hickson that evidence of battered woman's syndrome is 
nothing more than a subterfuge f o r  self  defense, which is 
admissible with or without e x p e r t  testjmony, when relevant. 
Because t h e  instant opinion from t h e  F j . m  t r.i&t,rict afiects 
the  admissibility of this syndrome evjderice as a matter of 
law, it appears eminently prudent fo r  this C o u r t  to exerc ise  
jurisdiction in this case so as to i - e s u l v e  both cases 
consistently on this important point of law. 

- 9 -  
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is responsible for securing. The amount, statu- 
pe of benefits obtained through legal represen- 
ted on all attorney’s fees awarded by the judge 

ation claims issued an order which, in 

f the Claimant in obtaining benefits is 

claims is reversed. 

ation from the st 

‘The 1989 amendment to s 

Claims were filed for permanent tot 
benefits, with the parties stipulating that 
maximum medical improvement. The 

- 
’Y A1 P L  

I 
I 

& 

18 Fla. L. Weekly D930 DISTRICT COURTS OF APPEAL 

o. 2d 1030 (Fla. 1st DCA 1982), 
e was not such as to necessarily 

In Leeds Shoes this co 

contrary rule which is someti 
Stores v. Dyrda, 384 So. 2d 

ied in reliance on Farm 
1st DCA 1980), is not 
res involved an earlier 

* * *  

... . .  - . . . . . . .  .. .- - . . . . . . . .  . 

Criminal law-First degree murder-Evidence-Battered WO- 
man’s syndrome-Expert testimony relating to battered W* 
man’s syndrome is henceforth admissible, subject to statutory 
requirements regarding its relevancy and thc qualification of the 
exper!’ without any necessity for case-by-case determination that 
scientific knowledge regarding battered woman’s syndrome 
sufficiently developed to permit a reasonable opinion bY an 
expert-Battered woman’s syndrome has gained general accep 
tance ~n the relevant scientific community as a matter of ‘““7 
Reversible error to refuse to admit testimony by defendant ’ 
expert regarding battered woman’s syndrome-Error to excIud! 
testimony of defendant’s mother that defendant had beep Ph% 
cally abused by her father and by three former boyfriends 
corroborate defendant’s testimony regarding abuses she 
endured in the past-New trial required 
MABY JOYCE ROGERS, Appellant, v. STATE OF FLORIDA. 
District. Case No. 91-854. Opinion filed April 8, 1993. Appeal 
court for Levy County. James Tomlinson, Judge. Gwendolyn 
Assistant Public Defender. Tallahassee. for Appellant, Roben 
Attorney General, and Gypsy Bailey, Assistant Attorney Gene 
for Appellee. 
(ALLEN, J.) This is an appeal from a conviction and Sen 
first-degree murder. The appellant was charged in 
death of her boyfriend. At trial, she claimed Selfd 
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t 

cepted in the relevant scientific community, we hold that expert 
testimony relatinn to the syndrome is henceforth admissible, 

without any necessity for a case-by-case determination that the 
scientific knowledge regarding the syndrome is sufficiently de- 
veloped to permit a reasonable opinion to be given by a r ~  expert. 

The “battered woman’s syndrome” has been defined as “a I ”  

sought to introduce the expert testimony of Dr. Harry Krop on 
fie battered woman’s syndrome and its applicability to her case. 

doncluding that the trial court erred in excluding this testimony, 
: reverse the appellant’s conviction and remand for a new trial, 

’Because the battered woman’s syndrome is now generally ac- 

I subiect tb the reahements of section 90.702. Florida Statutes: 

1 series of common characteristics that appear in women who are 
abused physically and psychologically ovcr an extended period 
of time by the dominant male figure in their lives.” Stale v. Kel- 
ly, 478 A.2d 364, 371 (N.J. 1984). In Hawthorne v. State, 408 
So. 2d 801, 805 (Fla. 1st DCA), rev. denied, 415 So. 2d 1361 
(Fla. 1982), we first confronted the question of the admissibility 
of expert testimony regarding the battered woman’s syndrome. 
We gave qualified approval to the use of such evidence, and 
explained that, in addition to the usual showing required for 
admission of expert testimony, a party offering expert testimony 
relating to the syndrome would be required to satisfy the trial 
judge that the state of the art or scientific knowledge is suffi- 
ciently developed to permit a reasonable opinion to be given by 
the expert. Id. at 805 & 806.’ 

Subsequent cases have followed Hawthorne, leaving it to the 
individual trial judge in each case to determine whether the sub- 
ject area of battered woman’s syndrome has gained general 
acceptance in the relevant scientific community rendering it 
appropriate to support an expert opinion. See, e.g., Terry v. 
State, 467 So. 2d 761 (Fla. 4th DCA), rev. denied, 476 So. 2d 
75 (Fla. 1985); Borders v. State, 433 So. 2d 1325 (Fla. 3d DCA 

In the present case, the trial judge excluded the testimony 
“because the evidence proffered is insufficient for this court to 
find that the state of the art or scientific knowledge pertaining to 
Battered Woman Syndrome permits a reasonable opinion to be 
given by an expert.” We are unable to understand how the judge 
could have reached this conclusion. The evidence below was that 
the battered woman’s syndrome has now gained general accep- 
tance in the relevant scientific community, i.e., the psychological 
community. See Bechtel v. Stare, 840 P.2d I ,  7 (Okla. Crim. 
App. 1992). The prosecution did not offer any of its own evi- 
dence to counter the testimony of Dr. Krop. On both direct exam- 
ination and cross-examination Dr. Krop testified that the battered 
woman’s syndrome is recognized by the American Psychological 
Association and that he was unaware of any disagreement regard- 
ing its acceptance. Although Dr. Krop stated that the data on the 
syndrome continues to be developed, he explained that in all 
medical and psychological fields, thc search for new data is 
continual. And he reiterated that the battered woman’s syndrome 
is accepted within a reasonable degree of psychological certainty 

Furthermore, Dr. Krop testified that battered woman’s syn- 
drome is esscntially diagnosable as post-traumatic stress disor- 
der, which is commonly recognized by thc mental health com- 
munity. Florida cases have consistently recognized thc admissi- 
bility of expert testimony on post-traumatic stress disorder as it 
relates to war veterans. See, e.g., Mastersun v. Stale, 516 So. 2d 
256 (Fla. 1987); Jones v. Stale, 482 So. 2d 571 (Fla. 1st DCA 
1986); State v. Twelves, 463 So. 2d493 (Fla. 2d DCA 1985). See 
also Kruse v. Stale, 483 So. 2d 1383 (Fla. 4th DCA 1986). 

We ate also persuaded by the declarations of several of our 
sister courts that the theory underlying the battered woman syn- 
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I 983). 
t 

i 

V 
e 
t 
s 
n 
r within the psychological community. 
- 
s 
e 

0 
d 

st 
it 
11 

1, 

Fla. L. Weekly 0931 

general acceptance .4 
Because the scientific principles underlying expert testimony 

relative to the battered woman’s syndrome are now firmly estab- 
lished and widely accepted in the psychological community, we 
conclude that the syndrome has now gained general acceptance in 
the relevant scientific community as a mutter of law, Accord- 
ingly, the trial judge’s refusal to admit this evidence was errone- 
ous. Because the record reveals no basis for disallowing this 
critical testimony, we conclude that the judge’s ruling constitutes 
reversible error. We hold that expert testimony regarding bat- 
tered woman’s syndrome is henceforth admissible, subject to its 
relevancy and the qualification of the expert in any individual 
cpe.  See 0 90.702, Fla. Stat.5 There will be no further need for a 
case-by-case determination as to whether the state of the art or 
scientific knowledge relative to the battered woman’s syndrome 
is sufficiently developed to permit a reasonable opinion by an 
expert. 

We briefly address one other issue raised by the appellant. 
The appellant argues that the trial court erred in excluding the 
testimony of her mother that appellant had been physically 
abused by her father and by three former boyfriends. Although 
the appellant testified to the abuses she had endured in the past, 
the excluded testimony should be admissible to corroborate the 
appellant’s testimony. Cf. Sfare v. Smith, 573 So. 2d 306, 318 
(Fla. 1990). 

We do not address the other issues raised by the appellant 
because they arc either meritless or rendered moot by our reso- 
lution of the issues discussed above. The judgment and sentence 
are rcversed and this cause is remanded for a new trial. 
(WIGGINTON and MICKLE, JJ., CONCUR.) 

‘Compare this requirement for admission with the usual requirement for 
admission of novel scientific evidence that the scientific principle or principles 
upon which the testimony is based must be ” ‘sufficiently established to have 
gained general acceptance in the particular field in which it belongs.’ ” and 
must have “ ‘attained sufficient scientific and psychological accuracy . . . [to 
be] capable of definitc and certain interpretation.’ ” Stokes v. Store. 548 So. 2d 
188. 193 (Fla. 1989) (quoting F v e  v. LInitedSrares, 293 F. 1013, 1014 & I026 
(D.C. Cir. 1923)). 

’See, c.g.. Bechfcl v. Sfare, 840 P.2d 1.7 (Okla. Crirn. App. 1992); Stare v. 
Koss. 551 N.E.2d 910, 975 (Ohio 1990); People v. Torres, 488 N.Y.S.2d 358, 
363 (N.Y. Sup. Ct. 1985). 

’See, e.g., Commonwealth v. Miller, 1993 W L  13066, - A.2d -(Pa. Sup. 
Ct. 1993); McMuugh v. State, 612 A.2d 725 (R.I. 1992); State v. Burtzlaff, 493 
N.W.2d 1 (S.D. 1992); People v. Romero, 13 Cal. Rptr. 2d 332 (Cal. Ct. App. 
1992), rev. granred (Fcb. 11. 1973); People v. Wilson, 487 N.W.2d 822 (Mich. 
Ct. App. 1992); People v. Yaklich, 833 P.2d 758 (Colo. Ct.’ App. 1991); Srafe 
v. Williams, 787 S.W.2d 308 (Mo. Ct. App. 1990); Stare v. Hennum, 441 
N.W.2d 793 (Minn. 1989): Fielder v. Stare, 756 S.W.2d 309 (Tex. Crim. App. 
1988); State v. Hodges, 716 P.2d 563 (Kan. 19861, clarified, 763 P.2d 572 
(1988); Sfare v. Hill, 339 S.E.2d 121 (S.C. 1986): State v. Gnllegos, 719 P.2d 
1268 (N.M. 1986); Stare v. Kelly, 478 A.2d 364 (N.I. 1984): State v. Al ley .  
682 P.2d 312 (Wash. 1984); People v. Mitinis, 455 N.E.2d 209 (Ill. Ct. App. 
1983); Smith v. Srate, 277 S.E.2d 678 (Ga. 1981); Sfate v. Anaya, 438 A.2d 
892 (Mc. 1981); Slate v. Baker, 424 A.2d 171 (N.H. 1980): Stale v. Dozier, 
255 S.E.2d 552 (W.Va. 1977); see also Annotation, Admissibiliy of Expert or 
Opinion Testimony on Battered Wqe or Battered Woman Syndrome, 18 ALR 4th 
I143 (1982 & Supp. 1992) (and cases cited therein). 

‘See, e.g., Lenore Walker, Terrifying Love: Why Battered Women Kill and 
How Socicly Responds (1989); Charles Patrick Ewing, Battered Women Who 
Kill: Psychological Self-Dcfensc as Legal Justification (1987): Angela Brown. 
When Battered Women Kill (1987); Erich D. Aridersen & Anne Read-Andcr- 
scn, Constitutional Dimensions of the Barrered Woman Syndrome, 53 Ohio St. 
L.J. 363 (1992): Susan Murphy, Assisling the Jury in Understonding Victim’za- 
tion: f iperi  Psychological Tesfitnony on Battered Woman syndrome and Rape 
Trauma Syndrome. 25 Colum. J.L. & SOL Probs. 271 (1992); Lenore E.A. 
Walker, Bartered Women Syndrome and Self-Defeme. 6 Notre Dame J.L. Eth- 
ics & Pub. Pol’y 321 (1992); Laura H. Hauber, Nok, Ohio Joins the Major@ 
and Allows Testimony on rhe Battered Woman Syndrome: State v. Koss, 551 
N.E.2d 970 (Ohio 2990), 60 U. Cin. L. R. 877 (1992); Martha R. Mahoney, 
Legal Images of Bartercd Women: Redefining fhe Issue of Sepamfion, 90 Mich. 
L. Rev. 1 (1991); Holly Maguigan, Battered Women and SelfDefense: Myths 
nnd Misconceptions in Current Reform Proposals, 140 U. Pa. L. Rev. 379 
( I  991); B. Sharon Byrd. Ti1 Dealh Do Us Putt: A Compamtive Law Approach 
to Justifying Lethal Self-Defense By Battered Women, 1991 Duke J. Comp. & 
Int’l L. 169 (1991); Charles Bleil. Evidence ojSyndromes: No Need for a “Bet- 

drome has now gained general ac&ptkce in the scientific cdrn- 
munity.’ Equally compelling is thc clear trend across the United 
States towards admissibility of expert testimony on battered 
women’s syndrome .’ Nuinerous books and articles also indicatc 
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tcr Mousetrap," 32 S.Tex. L.R. 37 (1990); Victoria Mikesell Maher. The 
Skeleton in the Closet: The Battered Woman Syndrome, Self-Defense, and Ex- 

estimony. 39 Mercer L. Rev. 545 (1988); Cynthia L. Coffee, Note, A 
Emerges: A Stare Siirvey on the Admissibiliry of Erperi Testimony Con- @ ng the Banered Woman Syndrome, 25 J. Fam. L. 373 (1986-87). 

'Section 90.702. Florida Statutes, provides: 
Testimony by experts.--If scientific, technical, or other specialized knowl- 
edge will assist the trier of fact in understanding tho evidence or in deter- 
mining a fact in issue. a witness qualified as an expert by knowledge. skill, 
experience, training, or education may testify about it in the form of an 
opinion; however, the opinion is admissible only if it can be applied to 
evidence at trial, 

* * *  
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Appellee, the State of Florida, by and t h r o u g h  its 

undersigned c o u n s e l ,  and pursuant to Fla. R. App: P .  9.330, 

moves t h i s  c o u r t  for rehearing of its April 8, 1993, 

opinion, and alleges the following. 

I. 

In Hawthorne v. State, 408 So. 2d 801, 805 (Fla. 1st 

DCA 1982), this court h e l d  that battered woman's syndrome 

could be admissible, provided it met three criteria: (1) 

the expert was qualified to give an opinion on t h e  subject 

matter; ( 2 )  the state of the a r t  permitted a reasonable 

opinion to be given by the expert; and (3) the subject 

matter of the expert opinion was so related to some science 

as to be beyond the understanding of t h e  ordinary layperson. 

In Hawthorne, t h i s  c o u r t  found that the third requirement 

- .. . . 

. - . . 



had been met, but there had been no determination as to the 

other two. Accordingly, this c o u r t  reversed and remanded 
1 fo r  a new trial. 

In the present case ,  the trial court engaged in a 

Hawthorne examination: 

Primarily I based . . . my reasoning on 
Hawthorne I1 found at 408 So. 2 6  801, 
and Hawthorne IIIr found at 470 So. 2d 
770. Both contain d i r e c t i o n s  for trial 
court of this d i s t r i c t  in making the 
determination of the fields wherein 
expert testimony is permitted. 
Hawthorne I1 and 111 both hold that 
expert testimony regarding the battered 
woman syndrome is the proper subject 
matter of an expert  opinion. It goes, 
therefore, that such testimony is 
relevant evidence. However, both cases 
also hold that two other criteria must 
f i rs t  be met before an exper t  [will] be 
permitted to give an opinion in a 
particular field of endeavor. That i s ,  
number one, must be found that the 
expert is qualified to give an opinion 
on the particular subject matter, and, 
two, t h e  state of the art or scientific 
knowledge pertaining to that particular 
subject matter permits a reasonable 
opinion to be given by an expert with  
regard thereto. Except f o r  the 
concurring and dissenting opinion 
expressed i n  Hawthorne 111, neither 
holding in Hawthorne I1 or I11 addresses 
Section 9 0 . 7 0 2  of the Florida Evidence 
Code, even though that section was 
addressed in Terry versus State, 457 So. 
2d 761, Florida Appellate, Fourth 

Upon retrial, the trial c o u r t  found that the state of the 
a r t  was not such that an expert could render a reasonable 
opinion. Hawthorne v .  State, 4 7 0  So. 2d 770, 7 7 3 - 7 4  (Fla. 
1st: DCA 1985). 
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District, an opinion published prior to 
the publication of Hawthorne 111. Under 
these circumstances it would appear that 
the Hawthorne I11 majority would have 
referred that trial ,court to that 
section of the evidence code if the 
majority opinion deemed it appropriate. 
It therefore follows that this court 
rules that Dr. Krop, by his traininq, 
knowledqe, skill, and experience is duly 
qualified as an expert in the fields of 
clinical and forensic psycholoqy in 
qeneral, but this court cannot and does 
not  find him to be an expert in the 
field of battered woman syndrome because 
the evidence proffered is insufficient 
for this court to find that the state of 
the art or scientific knowledge 

. pertaining to battered woman syndrome 
permits a reasonable opinion to be given 
by an expert. 

(T 483-85) (emphasis supplied). 

Three observations about this ruling are evident. 0 
F i r s t ,  the trial c o u r t  found that evidence of battered 

woman's syndrome was relevant. Second, the trial court at 

no point ruled that, although relevant, the syndrome 

evidence was inadmissible. And third, the trial court ruled 

that Dr. Krop would not be permitted to testify because he 

was not qualified as an expert. 

Nevertheless, in the instant opinion, this court 

reversed and remanded this case for a new trial because the 

trial court erroneously "refus [ ed] to admit this [battered 

woman's] evidence . . . . "  Slip op, at 6, This conclusion 

is not supported by the record. After all, the trial c o u r t  
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permitted appellant to testify that s h e  was a battered 

woman, i.e., the victim mistreated her as did other 

boyfriends (T 252-54). Although the trial cour t  precluded 

appellant from calling Dr. Krop as an expert, the trial 

c o u r t  clearly allowed appellant to present her defense of 

self defense, Thus, this court's c o n c l u s i o n  that the trial 

court precluded admission of the syndrome evidence is 

enigmatic. 

It is easy to comprehend the trial court's holding in 

light of Hawthorne's holding. The trial court in this case 

examined the t h r e e  requirements enunciated in Hawthorne, and 

found that the defense had failed to meet the first 

requirement, i.e., showing that Dr. Krop was an expert 

qualified in the field of battered woman's syndrome. 

Admittedly, the trial court stated that its reason for so 

concluding was the insufficient development of t h e  "science" 

of battered spouse syndrome. Although t h i s  reason may not 

be accurate based on the current nationwide trend towards 

admissibility of this type of evidence, slip op. at 4, it is 

certainly understandable. Prior to this court's instant 

decisian, no Florida case had e s t a b l i s h e d  squarely that, as 
a matter  of law, the state of battered woman's syndrome is 

sufficiently developed to permit a reasonable opinion to be 

given by an expert.  
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Thus, it can be said that the trial court ruled on ly  a 
that D r .  Krop w a s  not qualified, b u t  gave an erroneous 

reason f o r  t h i s  decision. Such a ruling i s  quite capable of 

being affirmed by this c o u r t  based on t h e  firmly established 

principle t h a t  trial courts can be right f o r  the wrong 

reason, and t h e i r  o rders  sustained for any reason supported 

by the record. Caso v .  State, 524  So. 2 6  422,  424 (Fla. 

1988); Robinson v. State, 393 So. 2d 33, 35 (Fla. 1st DCA 

1981); Poole v. State, 247 So. 2d 443, 444 (Fla. 1st DCA 

1971). Here, the record unequivocally indicates that the 

trial court was correct  based on Dr.- Krop's limited 

experience with the syndrome. Dr. Krop stated on proffer 

t h a t  he had testified in c o u r t  regarding the battered spouse 

and battered child syndromes "about twelve times" (T 457, 
461), and admitted to having conducted no research, studies 

or workshops, and having taken no courses, on the battered j.. 

spouse syndrome (T 458, 462). 

Nevertheless, this cour t  did not address this record- 

supported reason, and inexplicably construed the trial 

court's order as ruling only that the syndrome evidence was 

inadmissible. Given the axiomatic principles t h a t  the trial 

court is presumed c o r r e c t  on appeal, and that, regarding 

evidentiary matters, the standard of review is w h e t h e r  the 

t r i a l  court abused its discretion, this court's opinion i s  

particularly troubling. 
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Despite the state's citation to this court at page 17 

of its answer brief of Robinson, this court has reversed 

appellant's conviction on the basis that the trial court 

erroneously refused to admit evidence of battered spouse 

syndrome. Clearly, the trial court did not preclude 

admission of syndrome ev idence ,  as it found s u c h  evidence 

relevant. In any event, the trial court's ruling is 

sustainable under the theory that Dr. Krop was not 

qualified. In reversing, this court not only appears to 

have overlooked the rationale of Robinson, but to have 

misapprehended the actual holding of the trial court. For 

this reason, the state seeks rehearing. 

11. 

Even though this court acknowledged that battered 

woman's syndrome evidence is admissible, "subject to its 

relevancy and the qualification of the expert in any 

individual case, It slip op. at 6, it nevertheless concluded 

that the trial court's alleged f a i l u r e  to admit the syndrome 

evidence was erroneous, and that such  failure constituted 

reversible error "[b]ecause the record reveals no basis for 

disallowing this c r i t i c a l  testimony . . . . 'I Id. This 

ruling appears internally inconsistent. To acknowledge that 

such evidence must f i r s t  be shown to be relevant, but then 

state that the record shows no b a s i s  for the purported 

disallowing of this evidence, intimates a misapprehension of 

the instant record on appeal. 
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This court noted that battered woman's syndrome is '"a 

series of common characteristics t h a t  appear in women who 

are abused physically and psychologically over an extended 

period of time by the dominant male figure in t h e i r  lives."' 

S l i p  op. at 2 (citation omitted; emphasis supplied). 

Despite this requirement of abuse over an extended period of 

t i m e ,  this court implicitly held that the syndrome evidence 

in this case was relevant. This conclusion is not supported 

by the record. 

Appellant failed to show the relevancy of the syndrome 

evidence below, because she presented no evidence of abuse 

over an extended period of time. Appellant testified only 

that she had known the victim f o r  about two weeks and had 

stayed with him for t w o  days prior to his death (T 105-06). 

- See Answer Brief at 10. Further, appellant testified that 

the only abuse she suffered at the hand of the victim was a 

slap about four days before his death, and another slap one 

day before his death (T 257). - See Answer Brief at 14, 

Thus, appellant presented no evidence that she had known the 

victim f o r  an extended period of time, much less evidence 

that she had been abused for an extended period of time. 

Accordingly, t h e  state seeks rehearing on this point. 

Although syndrome evidence is admissible subject to a 

showing of relevance and the qualification of an expert, 

relevance must be shown by a defendant. Based on the 
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definition of battered woman's syndrame, r e l evance  is 

contingent on  a showing that a person suffering from the 

syndrome has been physically and psychologically abused over 

an extended period of time. Where appellant made absolutely 

no showing of abuse over an extended time period, this 

court's conclusion that the trial c o u r t  erred in allegedly 

refusing to admit the syndrome evidence is inexplicable. 

111. 

This court's ruling on the syndrome evidence also 

appears to be premature in light of the pending nature of 

State v, Hickson, case number 7 9 , 2 2 2  before the Florida 

Supreme Court, As this court is no doubt well aware, the 

Florida Supreme Court has n e v e r  spoken on the admissibility 

of the battered woman's syndrome. Pending before that 

Court in Hickson are questions concerning whether the state 

is entitled to have an expert examine a defendant pretrial 

if that defendant has engaged an expert who, on the basis of 

a private interview, will testify at trial that the 

a 

defendant has the syndrome; whether an expert should be 

permitted to render the ultimate opinion that the defendant 

suffered from the syndrome at t h e  time of the murder; and 

whether an expert should be permitted to testify only a5 to 

For this reason, this court's decision is of exceptional 
importance. The s t a t e  addresses this ground in its motion 
for rehearing en baizc filed concurrently with this motion. 

- 0 -  



general characteristics of the syndrome. In this regard, 

attached is a copy of the state's supplemental brief 

recently submitted to the Florida Supreme Court on these 

points. The answers to these questions will a f f e c t  the 

retrial of appellant, s h o u l d  this court deny rehearing in 

this case. Accordingly, the state alternatively asks this 

c o u r t  to withdraw its opinion and stay this case until the 

Florida Supreme Court has ruled in Hickson.  

IV. 

This court's use of Frye v .  United States-, 293 F.2d' 

1013 (D.C. Cir. 1923), language concerning the syndrome 

evidence is troubling. This c o u r t  concluded that " t h e  

syndrome has now gained general acceptance in the relevant 

scientific community . . . . "  S l i p  op. at 5 .  As this court 

noted in its first footnote, this i s  the F ~ y e  standard f o r  

the admissibility of novel scientific evidence. This 

court's engrafting of Frye language on to  battered woman's 

syndrome evidence is perturbing for two reasons. F i r s t ,  

defense counsel below made no argument an this point, and 

neither party before this court presented argument on t h i s  

point. Second, such an application is unsupported by this 

court's own case law. 

In BKOWn v .  State, 426 So. 2d 7 6  (Fla. 1st DCA 1983), 

Ward v. State, 519 So. 2d 1 0 9 2  ( F l a .  1st DCA 1988), Rruse v. 
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- f  State 4 8 3  So. 2d 1383 (Fla. 4th DCA 1986), and Andrews v. 

State, 5 3 3  So. 26 841 (Fla. 5th DCA 1988), this court and 

other district courts of appeal have espoused t h e  relevance 

t e s t ,  gleaned from Florida's evidence code, and have 

embraced the nationwide trend to refine Frye into a 

relevance test ox: discard Frye altogether. See U.S. Dep't 

of Justice, Off ice  of Justice Programs, Bureau of Justice 

S ta t i s t i c s ,  Criminal Justice Information Policy, Forensic 

DNA Analysis: Issues 18-20 (June 1991, NCJ-128567); 

Comment, The Admissibility of Expert Testimony on Child 

Abuse Accommodation Syndrome as Indicia of Abuse: Aidinq 

the Prosecution in Meeting its Burden of Proof, 16 Ohio 

N.U.L. Rev. 81 (1989); Comment, Child Sexual Abuse 

Accommodation Syndrome: Curing the Effects of a 

Misdiaqnosis in the Law of Evidence, 25 Tulsa L.J. 143 

(1989); McCord, Syndromes, Profiles and Other Mental 

Exotica:  A New Approach to the Admissibility of Non- 

traditional Psycholoqical Evidence in Criminal Cases, 66 

Oregon L. Rev. 19 (1987); Giannelli, The Admissibility of 

Novel Scientific Evidence: Frye u.  United States, A Half 

Century Later, 80 Colum. L. R e v .  1197 (1980). Particularly 

of interest is this court's decision in Hawthorne v. State, 

4 7 0  So. 26 7 7 0 ,  7 7 3  (Fla. 1st DCA 1985), where Judge  E r v i n  

in his concurring/dissenting opinion suggested t h a t  the Fry@ 

standard s h o u l d  be rejected as a precondition to the 

admissibility of evidence relating to novel scientific 

techniques. 
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Stokes v. State, 5 4 8  So. 2d 188 (Fla. 1989), does not 

invalidate the Florida cases which espouse the relevance 

test. The Stokes C o u r t  strictly circumscribed its holding: 

"[WJe believe that the test espoused in Frye properly 

addresses the issue of t h e  admission of posthypnotic 

testimony." Id. at 195. Significantly, the Florida Supreme 

Court did not refer to the statutory relevance test of Fla. 

Stat. § 90.402 (1989), and did not reference its Glendeninq 

v. State, 5 3 6  So. 2d 212 (Fla. 1988), decision the year 

before, in which the Cour t  approved the relevance test. 

Accordingly, it cannot be said that Stokes disproved the 

relevance test, because t h e  Court did not address that test. 

If the issue is ever squarely before that Court, it is 

likely that the relevance test will be victorious. In State 

v. Woodall, 385 S.E.2d 253, 259 (W.V. 1989), the West 

Virginia Supreme Court acknowledged Frye  but found that its 

own statutory provision that "expert testimony is admissible 

when it 'will assist the trier of f a c t  to understand the 

evidence or to determine a fact in issue' I' overruled Frye. 

Florida has a similar provision. F l a .  Stat. 5 9 0 . 7 0 2  

(1989). 

In Lindabury v. Lindabury, 552 So. 2d 1117, 1118 (Fla. 

3d DCA 1989), Judge Jorgenson comprehensively discussed the 

interplay of the relevance and Frye tests' in Florida to 

conclude that the relevance test reigns supreme: 
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The F l o r i d a  Evidence Code sets a 
relevancy standard f o r  evaluating 
"scientific, technical , 011 o the r  
specialized knowledge,["] § §  90.702 and 
9 0 . 7 0 3 ,  Fla. Stat. (1987). 

Although the Florida Supreme Court 
in 1952 adopted the rigid "general 
acceptance'' standard set forth in Frye 
v. United States, 293 F.2d 1 0 1 3  (D.C. 
1923), for admission of scientific 
evidence, Kaminski v. State, 63 So. 2d 
3 3 9  ( F l a .  1952), the supreme court, 
without expressly receding from Frye, 
approved the more lenient relevancy 
approach of the Florida Evidence Code in 
Glendeninq v. State, 5 3 6  So. 2d 212 
(Fla. 1988) (no abuse of discretion in 
t h e  trial court's determination that an 
opinion was within the province of the 
expert witness as t o  whether the minor 
child had been t h e  victim of sexual 
battery), cert, denied, . * . 109 S.Ct. 
3219 . . . ( 1 9 8 9 ) .  The d i s t r i c t  courts 
of appeal have likewise approved t h e  use 
of the relevancy approach. See Andrews 
v .  State, 533 So. 2d 8 4 1 ,  8 4 7  (Fla. 5 t h  
DCA 1988), rev. denied, 542 S o .  2d 1332 
(Fla. 1989), Kruse v. State, 483 So.  2d 
1383 (Fla. 4th DCA 1986), petition 
dismissed, 507 S o .  2d 588 (Fla. 1987). 
In applying the relevancy 'approach, a 
trial c o u r t  charged with determining the 
reliability of e x p e r t  testimony may 
consider the level of acceptance which 
the opin ion  offered enjoys in a 
particular field. Andrews, 533 So. 2d 
at 8 4 7 .  See also C .  Ehrhasdt,  Florida 
Evidence, 3 702.2 (2d ed. 1984). 
However, that level of acceptance is but 
one factor used to determine the 
relevancy of the expert opinion 
evidence. Andrews, 533 So. 2d a t  8 4 7 .  

See a l so  Brown, 426 S o .  2d at 8 7 .  

Accordingly, this court should  recognize the nationwide 

trend embracing the relevance test. Florida's own 
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evidentiary code supports use of this test alone. Should 

this court nevertheless find Frye applicable, it must 

recognize that such a decision conflicts with this court's 

decisions in Brown and Ward, and creates intradistrict 

conflict warranting en & a m  review. Further, such a 

decision creates conflict with Kruse and Andrews from the 

Fourth and Fifth Districts. 

V. 

This c o u r t  finally decided that appellant's mother 

should have been permitted to testify about appellant's 

other abusive relationships, to corroborate appellant's 

testimony on t h i s  point. In so holding, and in relying on 

State v. Smith ,  5 7 3  So. 2d 306,  318 ( F l a .  1 9 9 0 ) ,  this cour t  

appears to have overlooked defense counsel's failure to 

present a sufficient proffer on this point. A1 though 

defense counse l  alleged that appellant's mother had 

witnessed appellant's father disciplining her too harshly, 

defense counsel did not allege that appellant's mother had 

first hand knowledge of the other abusive relationships 

allegedly suffered by appellant. Specifically, defense 

counsel alleged only that appellant's mother "was aware'' of 

these other relationships (T 509). 

' The state has filed concurrently w i t h  this motion a 
motion fo r  rehearing en barzc on this point. 
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Based on this cursory proffer, it appears appellant's 

mother would have testified appellant told her that other 

boyfriends had treated her abusively. Such testimony would 

have constituted inadmissible hearsay, i.e., an out-of-court 

statement offered to prove the truth of the matter asserted. 

This court appears to have overlooked that, in Smith, the 

defense witnesses were precluded from testifying " a s  to 

specific acts of violence allegedly committed by Cascio and 

known to those witnesses." 5 7 3  So. 2d at 318 (emphasis 

supplied). Here, defense counsel did not allege any 

specific acts OK that these acts were known to appellant's 

mother. 

Finally, this court appears to have overlooked that 

defense counsel never presented a corroboration argument to 

the trial court below. Instead, defense  counsel posited 

on ly  that the evidence was offered because it related to 

battered spouse syndrome (T 510). Accordingly, despite 

appellant's one sentence corroboration argument on appeal, 

see Appellant's Initial Brief at 51, appellant f a i l e d  to 

preserve this argument in the trial court. Pursuant to a 

The state acknowledges that it did not argue preservation 
of this poin t  in its answer brief, but submits that such 
failure is of no legal moment. State v. Lee, 531 So.2d 133 
(Fla. 1988), and Ciccarelli v. State, 531 S o .  2d 129 (Fla. 
1988), "do not require reversal every time no such argument 
is made and [do n o t ]  preclude this court from determining 
sua sponte whether the error  is harmless. 'I Shaw v. State, 
557 So. 2d 7 7 ,  7 8  ( F l a .  1st DCA 1990) (Zehmer, J., specially 
concurring). After all, this court has a mandatory duty, a 
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l eg ion  of case law, t h i s  court s h o u l d  have declined to 

address t h i s  p o i n t .  Steinhorst v .  State, 412 So. 2d 3 3 6  

(1982). 

Pursuant to Fla. Stat. 5 924.33 (1991), to examine t h e  
record on appeal for error. 
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STATE OF FLORIDA, 

Petitioner, 

V. 

MICHELLE L. HICKSON, 

Respondent. 

Case No.: 79,222 

/ 

PETITIONER'S SUPPLEMENTAL BRIEF 

Preliminary Statement 

P e t i t i o n e r ,  the State of Florida, respondent in the 

case below and the prosecuting a u t h o r i t y  in the trial court, 

will be referred t o  in t h i s  brief as the s t a t e .  Respondent, 

8 

MICHELLE L.  HICKSON, petitioner in the case below and 

b r i e f  as respondent. 
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STATEMENT OF THE CASE AND FACTS 

The state relies on the s t a t emen t  of t h e  case and f ac t s  

supplied in its brief on t h e  merits, except to note t h a t  

t h i s  supplemental brief is filed pursuan t  to t h i s  Court's 

February 4, 1993, order, which is set out below: 

In order to a s s i s t  the Court in its 
resolution of this appeal, the Court 
requests the parties to f i l e  a 
supplemental brief on what matters, 
facts or opin ions  an expert may t e s t i f y  
about i n  reference to the bat te red  
spouse syndrome. Compare t h e  holdings 
of . S t a t e  v .  'Hennum, 441 N.W.2d' 793 
(Minn. 1989), with S t a t e  v .  Briand, 5 4 7  
(A.]2d 2 3 5  ( N . H .  1988). As p a r t  of the 
foregoing,  please discuss whether 
statements made by a defendant to s u c h  
an expert are- admissible ' or may be 
cons idered  by t h e  expert i n  any o p i n i o n  
he o r  she may render. 

Although the state moved f o r  reconsideration and 

c l a r i f i c a t i o n  of t h i s  order, t h i s  Cour t  advised undersigned 

counsel telephonically on March 5 ,  1993, t h a t  this m o t i o n  

had been denied, 
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SUMMARY OF THE ARGUMENT 

The d e c i s i o n  of the F i r s t  D i s t r i c t  i s . e r r o n e o u s  i n  two 

regards.  F i r s t ,  in finding that certiorari was appropriate, 

that court overlooked long-standing principles that 

certiorari l i es  on ly  where there exists a clear violation of 

established law and an inadequate remedy on appeal. Neither 

of these principles is applicable in t h i s  case, because (1) 

no violation of established law has occurred yet, and the 

t r i a l  court's ordering t h a t  respondent be examined by a 

state p s y c h i a t r i c  expert i s  i n  line with p e r t i n e n t  case law, 

and (2) in the event of a conviction, r e sponden t  may direct 

appeal the issue of battered spouse syndrome to the First 

Distr ic t  . 

Second, as rephrased, the answer to the certified 

question must be affirmative. As noted in the-well reasoned 

order of the trial court, should the defense call Dr. Krop 

to relate respondent's version of events, as told to him by' 

respondent i n  a personal interview, the state is entitled to 

have its own expert examilie respondent and testify based on 

that interview.  
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ARGUMENT 

, I s s u e  

IS THE'STATE ENTITLED TO HAVE A REBUTTAL 
EXPERT EXAMINE A DE!FENDANT WHO ASSERTS 
SELF DEFENSE BASED ON THE BATTERED 
SPOUSE SYNDROME AND WHO INTENDS TO 
INTRODUCE TESTIMONY FROM A DEFENSE 
EXPERT OPINING THAT THE DEFENDANT 
SUFFERS FROM THE SYNDROME, WHEN THE 
EXPERT'S OPINION IS BASED "AS A PRIMARY 
SOURCE" ON INFORMATION OBTAINED IN A 
PRIVATE EXAMINATION OF THE DEFENDANT? 

Initially, the state reiterates its position, with 

which  amicus curiae apparently agrees, that t h e  ' i . s sue  upon 

which supplemental'briefing has been ordered is n o t  r i p e  f o r  

review. Flor ida  law makes unequivocally clear t h a t  a l l  

evidentiary determinations rest upon a determination of 

relevance by the trial cour t s .  Fla. Stat. 5 90.402 (1991). 

Relevance necessarily depends upon .the p a r t i c u l a r  case, and 

the evidence and t heo r i e s  of both parties. Thus, it is not 

possible for the state to address with any particular 

cogency the admissibility of evidence under various 

nonspecific hypotheticals. Nevertheless, because t h i s  C o u r t  

has ordered supplemental' briefing, the state offers the 

following hypothetical observations and discussion of the 

two cases c i t ed  in this Court's order. 

- 4 -  

First, under any circumstances, it is c lear  that Dr. 

K r O p  may not testify as a subterfuge f o r  the introduction of 

testimony by respondent w i t h 0 u . t  her t a k i n g  t h e  S t a n d ,  State 



v. Briand, 5 4 7  A.2d 235, 2 3 9  ( N . H .  1988). While amicus curiae 

agreed with t h i s  proposition at o r a l  argument, t h e  position 

of respondent is'unclear. 

Provided Dr. Krop's testimony is not a subterfuge f o r  

admitting respondent's statements, Florida law appears to 

permit an e x p e r t  to relate facts which  are otherwise 

inadmissible under the evidence code,' if the facts or data  

upon which the expert relies are of a t ype  reasonably r e l i ed  

upon by experts in the area to support t h e  opinion 

expressed. Fla. Stat. 5 9 0 . 7 0 4  (1991). See also Capehart 

v. State,  583 So. 2d 1 0 0 9  ( F l a .  1 9 9 1 ) ,  cert. denied 117 

L.Ed.2d 122 ( 1 9 9 2 ) ;  Barber v .  State, 5 7 6  So. 26 8 2 5  (Fla. 

1st DCA 1991); Burnham v. State, 4 9 7  So. 2d 9 0 4  (Fla. 2d DCA 

1986); Bender v.  State, 4 7 2  So, 2d 1370  ( F l a .  3d DCA 1985). 

Thus, at trial, - if defense counsel can prove the relevance 

of expert opin ion  testimony; if counsel can  show t h a t  

respondent's statements to a psychiatric expert are the type 

of facts reasonably relied upon by experts in the area of 

battered spouse syndrome; and if counsel can provide an 

adequate factual predicate for the expert op in ion ,  then the 

At oral argument amicus curiae opined that respondent ' 5 
1 
statements to Dr. Krop could not be related by DK. Krop 
because they  would be inadmissible hearsay. 

2. Of course, there must be other independent evidence of 
battered spouse- syndrome before an expert may testify about 
the statements made by respondent. I_ See Fla- Stat. § 90.702 
(1991); Johnson v. Sta te ,  478 So. 2d 885 (Fla. 3d DCA 1 9 8 5 ) ;  
argument  supra. 
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trial c o u r t  could permit an expert t o  re la te  what respondent 

told him. 

However, it is the state's unqualified position that 

Dr. Krop shou ld  not be permi t ted  t o  testify as  an expert on 

battered spouse syndrome because h i s  opinion would be based 

upon a personal  interview with respondent. The experts in 

the above cited cases, while permitted to testify as to 

evidence which was otherwise inadmissible, d i d  not glean  t h e  

evidence from personal  interviews with the accused. - See 

Capehart, 583 So. 2d a t  1 0 0 9  ( expe r t  rel ied on au topsy  

r e p o r t  which w a s  not admitted into evidence); Barber,  576 

So. 2d at 825 ( e x p e r t  should have been permitted to relate 

what t h e  defendant told him about the amount of alcohol  he 

consumed on t h e  n i g h t  of t h e  murder, '  because the expert 

based his opinion regarding blood alcohol level on such 

information); Burnham, 497 So. 2d at 904 (experts relied on 

tests not in record); Bender, 472 So. 2d at 1370 ( e x p e r t  

relied on C.A.T. scan which was not in record) .  

Nevertheless, if Dr. Krop is permitted to testify as a n  

e x p e r t ,  it i s  c lear  that t h e  s t a t e  must  be afforded the 

o p p o r t u n i t y  t o  have its own expert examine respondent  f o r  

t h e  purposes  of rebuttal. 

In Briand, the s t a t e  s o u g h t  interlocutory relief from a 

pretrial order denying the state's motion requesting an 

expert of its own choosing to evaluate Briand f o r  battered 
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spouse syndrome. Briand first argued that the trial court 

could not folrce her to submit to psychiatric examination by 

the state's expert because there was no statute in place 

granting it the  authority to so order. The New Hampshire 

Supreme Court disposed of this claim, noting that trial 

courts have the inherent authority to authorize compelled 

examinations not only when a defendant pleads insanity, b u t  

when a defendant raises defenses which are distinct from 

insanity but typically require p s y c h i a t r i c  evidence. 

The New Hampshire Supreme Court then ' recognized that I 

d e s p i t e  this authority, a trial court may order  such an 

examination only when it is consistent with the defendant's 

state and federal constitutional rights against self 

incrimination. The Court noted that many courts order s u c h  

examinations on the principle that, when a defendant 

voluntarily submits to psychiatric examination by defense 

experts and introduces resulting psychiatric testimony at 

trial, he or she waives the constitutional right both to 

refuse a s imi la r  examination by the state's expert and to 

prevent  the introduction of the resul ts  of such an 

examination in rebuttal. The Court a lso  observed that 

others  courts permitted such examinations on a general 

fairness pr inc ip l e :  "There is simply no way f o r  t h e  State 

to challenge the conclus ions  of defense experts and no way 

f o r  the finder of fact to arrive at the truth if the accused 
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may first introduce a defense dependent on psychiatric 

testimony based on an interview with the defendant, and then 

prevent the State from obtaining and introducing evidence of 

the same quality." 5 4 7  A . 2 d  at 238 ,  

The N e w  Hampshire Supreme Court decided to follow t h e  

waiver theory, finding that authority relevant because it 

viewed "the defendant's a n t i c i p a t e d  re l iance  on expert 

evidence as a mechanism f o r  introducing her own account of 

t h e  facts, which should c a r r y  the accepted consequence of 

waiving her [constitutional] privilege." - Id. The Court 

continued: 

A defendant perfoms a functionally 
similar voluntary act when he calls a 

testimony on h i s  behalf, based on a 
personal interview with him. This is so 
because the expert witness depends upon 
the defendant's own statements .of 
relevant facts as the foundation f o r  the 
expert's opinion. Presumably, t h e  
witness would lack an adequate 
foundation to form and express such an 
opin ion ,  and would therefore  be barred 
from giving one, without the defendant's 
account of the relevant events of h i s  
own history and'state of mind. Because 
the expert's testimony is t h u s  
predicated on t h e  defendant's 
statements, the latter a re  explicitly or 
implicitly placed in evidence through 
the testimony of the expert d u r i n g  h i s  
direct and cross-examination. Since  a 
defendant would waive his privilege 
against compelled self-incrimination if 
he took t h e  stand and made those same 
statements himself, his decision to 
introduce his a c c o u n t  of relevant facts 
indirectly through an expert witness 

psychologist or psychiatrist to 



- 9 -  

should likewise be treated as a waiver 
obligating him to provide the same 
access to the State's expe r t  that he  has 
g i v e n  to h i s  own, and opening t h e  door 
to the'introduction of resulting State's 
evidence, as t he  State requests here, to 
the extent that he introduces comparable 
evidence on his own behalf. Just as the 
State may not use a compelled 
psychological examination to circumvent 
the privilege against self-incrimination 

. neither may a defendant  
voluntarily employ a psychological 
witness wholly to negate t h e  waiver that 
his direct i n t r o d u c t i o n  of personal 
testimony would otherwise effect. 

- Id. at 2 3 9 .  

were appropriate in other cases, it was n o t  in her case 

because self defense based on battered spouse syndrome 

differed from most other defenses which relied on expert 

p s y c h i a t r i c  testimony. Briand claimed that, unlike insanity 

where a defendant admits guilt, bat tered spouse syndrome 

showed 'the absence of. premeditation or proved self defense. 

Thus, Briand argued that the state's psychiatric evidence 

based on personal interviews in rebuttal would used her 

compelled statements to prove a s u b s t a n t i v e  element of the 

case. 

The New Hampshire Supreme Cour t  found this argument 

w i t h o u t  merit, holding that, regardless of the type of 

defense, psychiatric testimony ultimately goes to the guilt 

Or innocence of the defendant. While the privilege against 



self incrimination precluded t h e  state from proving guilt 
w i t h  evidence I' 'wrested front a defendant, ' 'I it did not 

prevent t h e  state  from examining t h e  defendant t o  rebut 

e v i d e n c e  she p r e s e n t s  on a n  i s s u e  - she has in t roduced .  Id. 

a t  2 4 0  ( c i t a t i o n  omitted). 

Thus, the B r i a n d  Court concluded t h a t :  (1) t h e  s t a t e  

could only use this evidence in r e b u t t a l  "on matters  covered 

by t h e  expert for the defense" ;  ( 2 )  i f  t h e  defense o f f e r e d  

its expert's testimony for a limited purpose r  the trial 

court must i n s t r u c t  t h e  jury to limit its cons idera t ion  of 

the testimony accordingly; and ( 3 )  upon request f r o m  defense  

counsel, t h e  trial court must i n s t r u c t  t h e  jury t h a t  

testimony on the same subject from t h e  state's e x p e r t '  must 

be considered only for t h a t  same limited purpose. Finally, 

e 
due to the absence of a s t a t u t e  and court r u l e  addressing 

t h e  i s s u e ,  t h e  Court opined: 

We believe a s t a t u t e  and rules of t h i s  
kind would  a id  the trial court i n  f u t u r e  
C a S e S  of this nature. As t h e r e  is now 
no r e q u i r e m e n t  t h a t  d e f e n d a n t s  g ive  
notice of t h e  . i n t e n t i o n  t o  introduce 
psychiatr ic  t e s t  imony generally, 
legislation i n  t h i s  regard would be 
h e l p f u l .  For t h e  purpose of t h i s  t r i a l ,  
however, t h e  t r i a l  cou r t  may take s u c h  
ac t ions  as are necessary to allow the 
parties to obtain necessary expert 
w i t n e s s e s .  
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3 Id. a t  2 4 1 .  

Thus, although Briand supports t h e ,  state's primary 

position in t h i s  case -- if respondent is permitted to c a l l  

Dr. Krop to testify that, in h i s  opinion, respondent suffers 

from battered spouse syndrome, then, in fairness, the state 

This passage addresses C h i e f  Justice B a r k e t t  ' s concerns 
at o r a l  argument about the absence of a Flo r ida  criminal 
rule of procedure addressing compelled examinations in this 
context. Although this Court could certainly refer a 
question to the rules committee, see State v. Hennum, 441 
N.W.2d 793, 800 n.4 (Minn. 1 9 8 9 ) ,  it should not answer the 
certified question as suggested by amicus curiae at oral 
argument, e . g . ,  that, because there is no s t a t u t e  or rule 
which addresses the instant scenario, it shou ld  not be 
permitted. Amicus c u r i a e ' s  r e l i a n c e  on Burns v .  State, 16 
F l a .  L. Weekly S 3 8 9 ,  5 3 9 2  n . 7  (Fla. May 1 6 ,  1 9 9 1 ) ,  f o r  i t s  
position is flawed. There, this Court addressed the claim 
that the trial court erred in allowing the state's expert to 
remain in the courtroom during the defense psychologist's 
testimony in the penalty phase of Burns's trial. T h i s  Court 
noted that the t r i a l  court permitted the state's expert to 
remain because it had denied t h e  state's r e q u e s t  to have 
Burns examined by its own e x p e r t .  This Court then "pass[ed] 
on [ t h e  question of] whether the trial court erred in 
denying the state's request" and brought the matter  to the 
attention of the rules committee. Thus, Burns does n o t  
support amicus curiae ' s argument that this Court should pass 
on addressing the merits because there iS: no statute or 
rule. In fact, it appears more likely that the issue of 
whether  the trial court erred in denying the state's request 
was not squarely before this Court in Burns, t h a t  issue 
being more appropriately addressed in a proper cross-appeal 
by the s t a t e .  

AS t h e  cour t  did i n  Hennum, this Court must address the 
issue on t h e  merits so  t h a t  a f a i r  trial may be conducted in 
t h i s  case. Because compelled examinations may be permitted 
based on the t r i a l  court's inherent authorityr, this Court 
may so hold, while suggesting the need f o r  a statute and 
rules as the Briand court did. Alternatively, this Court 
may limit battered spouse syndrome evidence strictly to 
general characteristics of the syndrome, thereby obviating 
the need f o r  a statute and rules to address t h e  issue, as 
the Hennum court did. 
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must be permitted t o  do the same -- it does not squarely 
address t h e  issue of whether respondent's statements to Dr. 

Krop will be adinissible through him. In f a c t ,  the Briand 

Court specifically noted: "[Tlhe exact nature of the 

psychologist's anticipated t e s t i m o n y  [ w a s ]  n o t  a matter of 

record before [the court]. Suffice it to say that (the 

c o u r t ]  hard] no occasion to rule on its admissibility, as 

t h e  S t a t e  does not challenge it at this time." 547 A.2d at 

236 (emphasis s u p p l i e d ) .  See also id. (at the time of t h e  

appea l ,  the Cour't had "no account of what the defendant  

mean[t] by 'battered woman's syndrome . . . . " * ) .  This 

holding is equally applicable in this case, as argued by the 

s t a t e  in its motion f o r  reconsideration and clarification. 

T h e  issue of admissibility is n o t  squarely before t h i s  

C o u r t ,  as t h e  State has n o t  challenged i t .  at this t i m e .  

Accordingly, the s t a t e  asks t h i s  Court t o  be as circumspect 

as  the Blriand c o u r t  in not ruling on issues not presented to 

it at this juncture, but nevertheless addresses the point as 

ordered. 

In State v. Hennum, 441 N.W.2d 7 9 3  (Minn. 1989), the 

Minnesota Supreme Cour t  fashioned a different solution to 

the issue at hand. There, in a pretrial ord.er, t h e  trial 

court authorized a compelled psychiatric examination of the 

defendant by a s ta te  expert for the purpbse of rebutting 

Hennum's battered spouse syndrome/self defense claim. At 
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t r i a l ,  the defense e x p e r t  d e s c r i b e d  t h e  profile of a 

battered woman and then s ta ted  t h a t ,  i n  h e r  o p i n i o n ,  Hennum 

was a battered woman suffering from t h e  syndrome. 

Specifically, t h e  e x p e r t  r e f e r r e d  t o  Hennum'a f e e l i n g s  on 

t h e  n i g h t  of t h e  s h o o t i n g ,  which t h e  e x p e r t  had d i s c u s s e d  

w i t h  Hennum. Hennum a l s o  took t h e  s tand  and t e s t i f i e d  a b o u t  

t h e  i n c i d e n t .  The jury convicted Hennum of second degree 

f e l o n y  murder. 

The Minnesota Supreme Cour t  h e l d  t h a t  ba t te red  spouse 

syndrome evidence w a s  a d m i s s i b l e  w i t h  some l i m i t s :  

We hold t h a t  i n  f u t u r e  cases e x p e r t  
t e s t i m o n y  r e g a r d i n g  bat tered  woman 
syndrome w i l l  be limited t o  a 
d e s c r i p t i o n  of t h e  g e n e r a l  syndrome and 
t h e  c h a r a c t e r i s t i c s  which are  p r e s e n t  i n  
an  i n d i v i d u a l  s u f f e r i n g  f r o m  t h e  
syndrome. The e x p e r t  s h o u l d  n o t  be 
a l lowed t o  t e s t i f y  as t o  t h e  ultimate 
f a c t  t h a t  the p a r t i c u l a r  d e f e n d a n t  
a c t u a l l y  s u f f e r s  from b a t t e r e d  woman 
syndrome. This d e t e r m i n a t i o n  m u s t  be 
i e f t  t o  t h e  trier of f a c t .  Each s i d e  
may p r e s e n t  witnesses who may t e s t i f y  t o  
c h a r a c t e r i s t i c s  p o s s e s s e d  by t h e  
d e f e n d a n t  which are c o n s i s t e n t  with 
those found i n  someone s u f f e r i n g  from 
battered womari syndrome. T h i s  
restriction w i l l  remove t h e  need f o r  a 
compelled a d v e r s e  medical examina t ion  of 
t h e  d e f e n d a n t .  S i n c e  t h e  expert w i l l  
only be a l lowed  t o  testify a5 t o  t h e  
g e n e r a l  n a t u r e  of b a t t e r e d  woman 
syndrome, n e i t h e r  side need conduc t  an 
examina t ion  of t h e  d e f e n d a n t -  

In Hennum, t h e  Court a lso  addres sed  t h e  a b s e n c e  of a 

s t a t u t e  and  r u l e s  a d d r e s s i n g  compelled e x a m i n a t i o n s ,  h o l d i n g  

- 13 - 
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0 that the trial court had no authority to compel an adverse 

medical examination of the  defendant: 

We affirm the rationale behind our 
dec i s ion  in Olson that questions as to 
the nature and scope of adverse medical 
examinations are best answered by 
legislative enactment, rather than by 
the c o u r t s  on an ad hoc basis. O l s o n ,  
2 7 4  Minn. at 231 ,  143 N.W.2d at 73-74. 
However, we a l s o  note that allowing the 
defense to produce expert testimony 
based on a medical examination of a 
defendant without providing the state an 
opportunity to conduct a similar 
examination denies the state a fair 
chance .to rebut the expert testimony of 
the d e f e n s e .  Our decision today will 
prevent  such a situation from arising 
w i t h  regard to expert testimony on 
battered woman syndrome. I n  f u t u r e  
battered woman syndrome cases, expert 
medical examination of a defendant will 
not be necessary since we hold today 

' that expert testimony as to the ultimate 
fact of whether a particular defendant 
suffers from the syndrome will be 
inadmissible. It will be up to the 
trier of f a c t  to make that finding or 
conclusion. Therefore,  no compelled 
adverse medical examination, which  could  
possibly jeopardize a defendant's 
constitutional rights, will be required 
to insure fairness f o r  the state. 

Thus,  the issue of admissibility squarely befare it, 

the Hennum Court, faced with the prospect of permitting an 

e x p e r t  to render an ultimate conclusion and possibly 

infringing on a defendant's constitutional rights, opted to 

limit battered spouse syndrome evidence strictly to that 

- 14 - 



Sec t ion  90.702, Flo r ida  Statutes (1991), permits the 

introduction of expert  testimony if it will a i d  the jury i n  

understanding the evidence, if and only if such testimony 

"can be appl ied  to evidence at t r i a l . "  In other words, a 

predicate must be provided before Dr. Krop or any expert's 

testimony concerning t h e  general cha rac t e r i s t i c s  of battered 

spouse syndrome would be admissible. Ladd v. State, 564 So. 

2 6  587  (Fla. 2d DCA 1 9 9 0 ) ,  cer t .  d e n i e d ,  1 1 4  L.Ed.2d 7 2 2  

( 1 9 9 1 ) ;  Faulk v. State, 2 9 6  So. 2d 614 (Fla. 1st DCA 1974). 

Further, in F l o r i d a ,  "[n]ot even an  expert witness may 

offer an opinion as to the u l t i m a t e '  issue in a criminal 

case . "  Brockinqton v. State, 600 So. 2d 29, 30 (Fla. 2 6  DCA 

1992). See also Glendening v.  State, 536 S o .  2d 212 ( F l a .  

1988), cert. denied, 4 9 2  U.S. 907 ( 1 9 8 9 ) ;  Holliday v.  State, 

389 So. 2d 679 (Fla. 3d DCA 1980); Gibbs v. State, 193 So. 

2d 460 (Fla. 2d DCA 1967);'Branch v. State, 9 6  F l a .  307, 118 

SO. 13 ( 1 9 2 8 ) .  Were Dr. Krop 01: any expert t o  testify that, 

in h i s  opinion, respondent suffered from battered spouse 

syndrome at the t i m e  of the stabbing, he would be offering 

an opinion as  to an u l t i m a t e  issue, e . g . ,  whether respondent 

had a "reasonable belief" that her conduct was necessary to 

which generally describes t h e  syndrome. T h i s  approach is 

f eas ib le  under Florida's evidence code, if the circumstances 
of the case show'that expert  opinion testimony is relevant. 

- 15 - 

defend herself against her husband's imminent ,use of 

unlawful force.  _c See Fla. Stat- 5 7 7 6 . 0 1 2  (1991). 



Along with t h e s e  p o s i t i o n s  on nonspecific hypotheses, 

this Court s h o u l d  e v a l u a t e  this defense as one mare 

appropriately e n t i t l e d  "battered person's syndrome." From a 

jury's perspective, it is unquestioned that women, both 

single and married, may be battered i n  relationships. But 

juries comprised of ordinary people a l so  capably understand 

that b a t t e r i n g  occurs in, and has ef fec ts  on, many other 

contexts -- a strong willed woman and a weak man; a big 

heavy man and a smaller man; a b ig  brother or sister and a 

little brother or sister; etc. Thus, two things become 

clear. First, women are n o t  the o n l y  battered persons.  And 

second, having only  a bat te red  "spouse"  syndrome which 

applies. to women is unrepresentative of the population in 

which s u c h  a syndrome may occur.  

Prior to Hawthorne v .  State, 408 So. 26 8 0 1  (Fla. 1st 

DCA 1982), and the j u d i c i a l  acceptance of t h e  battered 

spouse syndrome, defendants claiming self defense generally 

had no need f o r  experts. Instead, they typically called as 

w i t n e s s e s  family members and friends who had witnessed the 

defendant's relationship with the victim and who could 

attest t o  previous threats and altercations, and whether the 

defendant feared the victim. Defendants seemingly t r u s t e d  

t h a t  juries were f u l l y  capable of understanding t h a t ,  if the 

victim had always picked on t h e  defendant, chances w e r e  good 

that the defendant feared the victim on a given'occasion and 

acted in a reasonable belief that harm was imminent. 



Battered spouse syndrome d i d  n o t  change the basic 

premise of self defense. A person claiming that she  

sufferred from the syndrome is claiming, in ef fec t ,  that, 

because her husband had abused her repeatedly, she committed 

a violent act against him on this occasion, reasonably 

believing that, if she did not, the husband would have 

killed her. Thus, the phrase "ba t te red  spouse syndrome" is 

nothing more than a scientific moniker placed upon a 

straLghtforward defense which needs no such specialized 

title. Experts seem unnecessary when the theory of self 

defense has not been changed by g i v i n g  it another name. 4 

Accordingly, the s t a t e  suggests that reevaluation of 

Hawthorne is r e q ~ i r e d . ~  As the state po in ted  out at' oral 

.argument, this Court should keep t h e  demarcation between the 

defenses of insanity and se l f  defense clear. The crea t ion  

of a specialized v e r s i o n  of self defense, e . g . ,  battered 

spouse syndrome, by the Hawthorne c o u r t  has caused self 

Amicus curiae appear6 to agree with this general 4 
proposition, as it opined at oral argument that experts are 
not necessary in this case. 

Reevaluation of Hawthorne at this p o i n t  in the 5 

proceedings appears inappropriate f o r  t h e  same reason that 
the admissibility of respondent's statements to Dr. Krop 
seems inappropriate -- the issue is not ripe and not 
squarely before the Court for review. However, if this 
Court is nevertheless going t o  address t h e  admissibility of 
such evidence, it should consider the theoretical 
underpinnings of this type of evidence  as well: 
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T h i s  is both unwarranted and unprecedented under Florida 

law. I_ See Chestnut v .  State, 538 So. 2d 820, 825  ( F l a .  

1989). 

- i a  - 



CONCLUSION 

Based on the above c i t e d  l ega l  a u t h o r i t i e s  and 

arguments, the state respectfully requests t h i s  Honorable 

Court to: (1) find that certiorari was inappropriately 

granted in this case; and ( 2 )  answer the certified question 

as rephrased by t h e  state i n  t h e  a f f i r m a t i v e .  

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

h 

torney G e d r a l  

DEPARTMENT OF LEGAL AFFAIRS 
THE CAPITOL 
TALLAHASSEE, FL 32399-1050 
( 9 0 4 ) 4 8 8 - 0 6 0 0  

COUNSEL FOR PETITIONER 
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IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

MARY JOYCE ROGERS, 

A p p e l l a n t ,  

V. Case No.: 91-854 

STATE OF FLORIDA, DOC ke ted 

Attorney 

Appellee. 
/ 

MOTION FOR REHEARING EN BANC 

Appellee, t h e  State of Florida, by and Lhrough i t s  

u n d e r s i g n e d  c o u n s e l ,  and p u r s u a n t  t o  F l a .  R .  App. P. 

9.331(c), moves t h i s  c o u r t  for rehearing en batzc of its April 

8, 1993, o p i n i o n ,  on  the g r o u n d s  t h a t  C o n s i d e r a t i o n  by t h i s  

c o u r t  en b Q l l C  i s  necessary t o  m a i n t a i n  uniformity i n  i t s  

decisions, a n d , t h a t  t h i s  case i s  of e x c e p t i o n a l  importance. 

I n  this regard, u n d e r s i g n e d  counsel expresses a belief, 

based on  a r e a s o n e d  a n d  studied p r o f e s s i o n a l  judgment ,  that 

t h e  p a n e l  decision i s  c o n t r a r y  t o  t h e  f o l l o w i n g  d e c i s i o n s  of 

this c o u r t  and t h a t  a consideration by t h e  f u l l  c o u r t  is 

n e c e s s a r y  t o  m a i n t a i n  uniformity of d e c i s i o n s  in this court: 

Brown v .  State, 4 2 6  S o .  2d 7 6  (Fla. 1st DCA 1983), and Ward -- 

v. State, 5 1 9  So. 2d 1 0 9 2  ( F l a .  1st DCA 1988). 

Specifically, b o t h  B r o w n  and Ward embrace t h e  relevance t e s t  

e n u n c i a t e d  i n  Florida's e v i d e n c e  f o r  t h e  admissibility of 

novel scientific evidence, whereas  the i n s t a n t  decision 
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Further, undersigned counsel expresses a belief, based 

on a reasoned and studied professional judgment, that the 

panel decision is of exceptional importance * Specifically, 

it rules upon t h e  admissibility of battered woman's 

syndrome, an issue which  has neve r  been ruled upon by the 

Flo r ida  Suprenle Court and w h i c h  is c u r r e n t l y  pend ing  before  

that C o u r t  in State v. H i c k s o n ,  case number 7 9 , 2 2 2 .  

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

DEPARTMENT OF LEGAL AFFAIRS 
The C a p i t o l  
Tallahassee, FL 32399-1050 
(904) 4 8 8 - 0 6 0 0  

COUNSEL FOR APPELLEE 



CERTIFICATE OF SERVICE 
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DISTRICT COURT OF APPEAL, FIRST DISTRICT 

Tallahassee, Florida 3 2 3 9 9  
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CASE NO: 91-00854 L u h-5 

ElAY 0 5 1993 L . T .  CASE NO. 90-24-CF 

Mary Joyce Rogers v. S t a t e  of F l o r i d a  
P "  6 . 3  

7 .  . i  L 

Appellant(s), 

BY ORDER OF THE COURT: 

Motion for r e h e a r i n g ,  filed April 14, 1993, is D E N I E D .  
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I N  THE D . I S T R I C T  COURT OF APPEAL 
F I R S T  DISTRICT OF FLORIDA 

MARY JOYCE ROGERS, 

Appellant, 

V. 

STATE OF FLORIDA, 

Appellee. 

Docketed 1 I I 

Case N o . :  91-854 -- 

MOTION TO STAY ISSUANCE OF MANDATE 

Appellee, t h e  State of Florida, by and through i t s  

undersigned counsel, pursuant to Fla. R. App- P. 9.120 and 

City of Miami v. Arostequi, 18 F l a .  L. Weekly D978 (Fla. 1st 

DCA Apr. 12, 1993), moves this Court to stay issuance of the 

mandate in this case, and as grounds for this motion, 

alleges as follows. 

This court issued its opinion on April 8, 1993, 

reversing and remanding this case f o r  a new trial for the 

trial court's alleged failure to admit evidence of battered 

spouse syndrome in support of appellant's defense of self 

defense. The state moved for rehearing on April 14, 1993, 

on a number of grounds: (1) this court's misapprehension of 

the record on' several points; (2) the pending nature of 

State v .  Hickson, Case Number 79,222, in the Florida Supreme 

Court; and (3) conflict between this court's own cases and 

'. ./ 
,/' I 

/ 

I--- 



the instant decision, and between cases from the Florida 

Supreme Court and other district courts of appeal and the 

instant decision, on the applicability of Frye v. United 

States, 293 F.2d 1013 (D.C. Cir. 1923), to the admission of 

expert testimony. This court denied the motion f o r  

rehearing on May 4, 1993. 

The state has filed its no t i ce  to invoke the 

discretionary jurisdiction of the Florida Supreme Court on 

express and direct conflict grounds concerning the Frye 

i s s u e ,  and submits that a stay of the mandate is essential. 

This case should no t  be remanded f o r  a new trial until the 

Florida Supreme Court is permitted to address the standard 

for  the admissibility of this type of evidence. Before such 

a determination, a remand to the trial court would result in 

confusion, as the lower tribunal, in determining the 

admissibility of the battered spouse syndrome evidence, 

would be faced with whether to apply the Frye test as 

directed by this court, or the relevance test as espoused by 

the Florida Supreme Court in Glendenins v. State, 536 So. 2d 

212 (Fla. 1988). 

As the state pointed out in its motion f o r  rehearing, 

this court's determination of the applicability of Frye 

conflicts w i t h  Kruse v. State, 483 So. 2d 1383 (Fla. 4th DCA 

1986) (expert testimony regarding posttraumatic stress 

syndrome), and Andsews v. State, 533 So. 2d 841 (Fla. 5th 

- 2 -  



DCA 1988) (expert testimony regarding DNA evidence). There, 

the Fourth and Fifth Districts adopted the relevance test 

gleaned from Florida's evidence code, and embraced the 

nationwide trend to refine Frye into a relevance test or 

discard Frye altogether. This court's decision also 

conflicts with Glendeninq, where the Florida Supreme Court 

adopted the same test concerning expert testimony on sexual 

abuse. 

This court's citation to Stokes'v. State, 548 So. 2d 

188 (Fla. 1989), in its first footnote overlooked the f ac t  

that Stokes did not invalidate Glendening, Kruse, or 

Andrews, as the Stokes Court strictly circumscribed i t s  

holding: " [ W ] e  believe that the test espoused i n  Frye 

properly addresses the issue of t h e  admission of 

posthypnotic testimony." at 195 (emphasis supplied). 

Although judges must consistently make 
this determination in trial, the 
weighing process becomes significantly 
more complicated when considering the 
translucent nature of hypnosis- and 
hypnotically refreshed testimony, 
Doubtless such a determination would 

- 3 -  

require the parties to call numerous 
expert witnesses to advocate or oppose 
the use of the testimony. This 
foreshadows an extremely expensive and 
time-consuming procedure preceding each 
trial in which posthypnotic testimony is 
sought to be introduced. Moreover, the 
balancing approach provides no 
guidelines for judges attempting to 
balance the probative value against the 
danger of unfair prejudice. Thus, while 
sufficiently flexible to allow admission 



-. 
r) 

of relevant, reliable posthypnotic 
t e s t i m o n y  and to exclude testimony which  
is not reliable, the balancing approach 
is impractical and difficult to apply. 

- Id. (emphasis supplied). Thus, based on its finding that 

posthypnotic testimony was inherently unreliable and its 

s t a t e d  aim to avoid ''the problems associated with the o t h e r  

recognized judicial approaches , I' .I id the Stokes Court 

applied the strict Frye test. 

Significantly, the Stokes Court did not  refer to the 

statutory relevance test of F l a .  Stat. 3 90 .402  (1989), and 

did not reference its Glendeninq decision the year before, 

i n  which the Court approved the relevance t e s t .  

Accordingly, it cannot be said that Stokes disproved the 

relevance test, because the Court did not address that test 

i n  the context of posthypnotic testimony. If t h e  issue is 

ever squarely before that C o u r t  in another context, such as 

DNA, posttraumatic stress syndrome, sexual abuse, or 

battered woman syndrome, it is highly likely that the 

relevance test would be victorious. In State v. Woodall, 

385 S.E.2d 253, 2 5 9  (W.V. 1989), the West Virginia Supreme 

Court acknowledged Frye but found that its own statutory 

provision that "expert testimony is admissible when it 'will 

assist the trier of fact to understand the evidence or to 

determine a f ac t  in issue"' overruled Frye. As this court 

is well aware, Florida has a similar provision. Fla. S t a t .  

5 90.702 (1989). 
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