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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA,
Petitioner,
V. Case No.:
lst DCA Case No.: 91-854
MARY JOYCE ROGERS,

Respondent.

PETITIONER'S BRIEF ON JURISDICTION

Preliminary Statement

Petitioner, the State of Florida, the prosecuting
authority in the trial court and appellee below, will be
referred to in this brief as the state. Respondent, MARY
JOYCE ROGERS, the defendant in the trial court and appellant
below, will be referred to in this brief as respondent.
References to the appendix will be noted by the symbol "A,"

followed by the appropriate page number(s) in parentheses.




STATEMENT OF THE CASE AND FACTS

The state seeks review of the First District's decision

in Rogers v. State, 18 Fla. L. Weekly D930 (Fla. 1st DCA

Apr. 8, 1993).

Respondent was convicted of the first degree murder of
her boyfriend (Al at 1). At trial, respondent claimed self
defense, and in this regard, sought to introduce the
testimony of Dr. Harry Krop on the subject of battered
woman's syndrome (Al at 2). The trial court excluded the
testimony of Dr. Krop "'because the evidence proffered is
insufficient for this court to find that the state of the
art or scientific knowledge pertaining to Battered Woman
Syndrome permits a reasonable opinion to be given by an
expert.'" (Al at 2). The First District concluded that
this exclusion constituted error, held as a matter of law
that battered woman's syndrome is now generally acceptable
in the relevant scientific community, and reversed and

remanded this case for a new trial (Al at 2).

In reaching this conclusion, the First District noted

its Hawthorne v. State, 408 So. 2d 801 (Fla. 1lst DCA 1982),

decision, wherein that court

first confronted the question of the
admissibility of expert testimony
regarding the battered woman's syndrome.
We gave qualified approval to the use of
such evidence, and explained that, in




addition to the wusual showing required
for admission of expert testimony, a
party offering expert testimony relating
to the syndrome would be required to
satisfy the trial judge that the state
of the art or scientific knowledge is
sufficiently developed to permit a
reasonable opinion to be 1given. by the
expert. 1d. at 805 & 806.

Compare this requirement for admission with the usual
requirement for admission of novel scientific evidence that
the scientific principle or principles upon which the
testimony is based must be "'sufficiently established to
have gained general scientific acceptance in the particular
field in which it belongs,'" and must have "'attained
sufficient scientific and psychological accuracy . . . [to
be] capable of definite and certain interpretation.'"
Stokes v. State, 548 So. 2d 188, 193 (Fla. 1989) (quoting
Frye v. United States, 293 F.2d 1013, 1014 & 1026 (D.C. Cir.
1923)).

(Al at 2).

The state moved for rehearing on several grounds, which
the First District denied. See (A2 & A3). The state then

timely filed its notice to invoke this Court's discretionary

jurisdiction, and pursuant to City of Miami v. Aroustegui, 18

Fla. L. Weekly D978 (Fla. 1st DCA Apr. 12, 1993), moved the
First District to stay issuance of the mandate. See (A4).

This jurisdictional brief follows.




STATEMENT QF JURISDICTION

The Supreme Court of Florida has jurisdiction to review
a decision of a district court of appeal that expressly and
directly conflicts with a decision of the Supreme Court or
another district court of appeal on the same point of law.
Fla. Const; art. v, 83(b)(3); Fla. R. App. P.

9.030(aj(2)(A)(iv).

SUMMARY OF THE ARGUMENT

The instant decision directly and expressly conflicts

with Glendening v. State, 536 So. 2d 212 (Fla. 1988), Kruse

v. State, 483 So. 2d 1383 (Fla. 4th DCA 1986), and Andrews
v. State, 533 So. 2d 841 (Fla. 5th DCA 1988), by holding

that the Frye v. United States, 293 F.2d 1013 (D.C. Cir.

1923), test for the admissibility of expert testimony
applies to battered woman's syndrome. Glendening, Kruse and
Andrews espouse the relevancy test derived from Florida's
evidence code regarding the admissibility of expert
testimony concerning sexual abuse, post traumatic stress
syndrome, and DNA evidence, respectively. For this reason,

this Court should exercise its discretionary jurisdiction,

- 4 -




ARGUMENT
Issue

WHETHER THE DECISION OF THE FIRST

DISTRICT COURT OF APPEAT, EXPRESSLY AND

DIRECTLY CONFLICTS WITH DEC1SIONS OF

THIS COURT AND OTHER DISTRICT COURTS OF

APPEAL.

The decision of the First District in the present case
directly and expressly conflicts with decisions from this

court and other district courts of appeal, namely:

Glendening v. State, 536 So. 2d 212 (Fla. 1988); Kruse v,

State, 483 So. 2d 1383 (Fla. 4th DCA 1986); and Andrews v.
State, 533 So. 2d 841 (Fla. 5th DCA 1988). This conflict
arises from the holding of the First District that evidence
of battered woman's syndrome must be subjected to the

admissibility test enunciated in Frye v. United States, 293

F.2d 1013 (D.C. Cir. 1923). Glendening, Kruse, and Andrews

have held that the relevancy test gleaned.from Florida's
evidence code applies regarding the admissibility of expert
testimony concerning sexual abuse, post traumatic stress

syndrome, and DNA evidence, respectively.

In Glendening, a coordinator for the child protection
team, recognized as an expert in the area of interviewing
children concerning sexual abuse, testified that she had
reached an opinion within a reasonable degree of

professional certainty that the child had been sexually

abused. In holding that this testimony was correctly




admitted into evidence, this Court cited to Fla. Stat. 88
90.403 & 90.702 (1985), and noted that Florida's evidence
code sets forth four requirements for the admission of
expert testimony: "(1) the opinion evidence must help the
trier of fact; (2) the witness must be qualified as an
expert; (3) the opinion must be capable of being applied to
the evidence at trial; and (4) the probative value of the
opinion must not.be substantially outweighed by the danger

of unfair prejudice." 536 So. 2d at 220.

In Kruse, an expert in child and adolescent psychiatry
testified that the victim was suffering from post traumatic
stress syndrome, In holding that this testimony was
correctly admitted into evidence, the Fourth District cited
to Fla. Stat. 8§ 90.401, 90.402, 90.403, & 90.702 (1983) in
concluding:

With some qualification, we believe

the relevancy approach set out in the
evidence code is the appropriate

standard for determining the
admissibility of expert testimony on
child sexual abuse. The statutory

relevancy standard also comports with
the holdings of the Florida Supreme
Court in the area of expert testinmony.
The court has stated that while trial
courts have broad discretion in
determining the range of subjects on
which an expert may testify, such
testimony should wusually be received
only where the disputed issue for which
the evidence is offered, is beyond the
ordinary understanding of the jury.
This view is consistent with the first
requirement of section 90.702, that the




opinion evidence be helpful to the trier
of fact, as well as the provisions of
section 90.403, that the danger of
prejudice may outweigh the value of the
evidence.

483 So., 2d at 1385 (citation omitted).

In Andrews, the Fifth District exhaustively reviewed
Florida case law and statutes to conclude that the relevancy
test "should be followed in Florida." 533 So. 2d at 847.

Specifically, the court reviewed Brown v. State, 426 So. 2d

76 (Fla. 1st DCA 1983), in which Judge Ervin concluded that
it was unclear whether Frye had been accepted by the Florida

courts. Ervin's "review of Kaminsgki v. State, 63 So. 2d 339

(Fla. 1952), Coppolino v. State, 233 So. 2d 68 (Fla. 2d DCA

1968), appeal dismissed, 234 So. 2d 120 (Fla. 1969), cert.

denied, 399 uU.S. 927 . . . (1970), and Jent v. State, 408

So. 2d 1024 (Fla. 1981) led him to conclude that the Frye
test had not been adopted.” 533 So. 2d at 844. The Andrews

court also referenced Bundy v. State, 455 So. 2d 330 (Fla.

1984) [Bundy I], and Bundy v. State, 471 So. 2d 9 (Fla.

1985) [Bundy II], observing that, in Bundy I, this Court had
never referenced Frye, and in Bundy II, this Court never
specifically stated that it was adopting Frye. 533 So. 2d

at 844-45. Finally, the Andrews court concluded:

This "relevancy approach" suggested
by the First District in Brown and
adopted by the Fourth District in Kruse,
has been referred to as the preferred




approach and was substantially adopted
by the federal Third Circuit in United
States v. Downing, 753 F.2d 1224 (3d
Cir. 1985). This approach recognizes
relevancy as the Linchpin of
admissibility, while at the same time
ensuring that only reliable scientific
evidence will be admitted, and seems
preferable to the "general acceptance”

a "nose counting," Downing, 753 F.2d at
1238, and may result in the exclusion of
reliable evidence. We believe this
approach to be the one which should be
followed in Florida.

533 So. 2d at 846-47 (footnotes omitted).

In the instant case, however, the First District
concluded that an expert's testimony concerning the battered
woman's syndrome must pass the Frye test, not the relevancy
test. In so holding, the First District has created express
and direct conflict with the cases referenced above. This
Court should exercise its jurisdiction in this case not only
to alleviate the conflict, but to rule dispositively on the
question of whether Frye or the relevancy test controls the
admission of expert testimony in Florida.l See, e.g.,

Stokes v, State, 548 So. 2d 188 (Fla. 1989).

1 The central importance of applying the relevancy, rather
than the Frye, test is illustrated by the {facts of this
case. The victim was a "boyfriend" known by respondent for
about two weeks and with whom respondent had stayed for two
days before his death; the only evidence of abuse was
respondent's testimony that the victim slapped her once four
days before his death and slapped her once one day before
his death. The First District's ready acceptance of so-
called battered woman's syndrome evidence in a case such as
this, where it defined battered woman's syndrome as "a




CONCLUSION

Based on the above cited legal authorities and
arguments, the state respectfully requests this Court to

exercise its discretionary jurisdiction in this matter.

series of common characteristics that appear in women who
are abused physically and psychologically over an extended
period of time by the dominant male figure in their lives”
(Al at 2; emphasis supplied), turns the concept of relevance
on its head. Thus, the First District's additional holding
that testimony by respondent's mother that respondent had
been abused by her father and other boyfriends should have
been admitted is particularly telling.

In determining whether to exercise its discretionary
jurisdiction, this Court also should consider the pending

nature of State v. Hickson, case number 79,222, which
involves numerous questions about the battered spouse
syndrome. This Court will recall the state's position in

Hickson that evidence of battered woman's syndrome is
nothing more than a subterfuge for self defense, which is
admissible with or without expert testimony, when relevant.
Because the instant opinion from the First District affects
the admissibility of this syndrome evidence as a matter of
law, it appears eminently prudent for this Court to exercise
jurisdiction in this case so as to 1resolve both cases
consistently on this important point of law.
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e was entitled to reject the stipulation as to maximum
ovement upon the receipt of contrary evidence, See
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evidence speci
eral Accounting
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sought to introduce the expert testimony of Dr, Harry Krop on
the battered woman’s syndrome and its applicability to her case.
oncluding that the trial court erred in excluding this testimony,
e reverse the appellant’s conviction and remand for a new trial,
Because the battered woman'’s syndrome is now generally ac-
cepted in the relevant scientific community, we hold that expert
testimony relating to the syndrome is henceforth admissible,
subject to the requirements of section 90.702, Florida Statutes,
without any necessity for a case-by-case determination that the
scientific knowledge regarding the syndrome is sufficiently de-
veloped to permit a reasonable opinion to be given by an expert.

The “‘battered woman’s syndrome’’ has been defined as ‘‘a
series of common characteristics that appear in women who are
abused physically and psychologically over an extended period
of time by the dominant male figure in their lives."’ State v. Kel-
ly, 478 A.2d 364, 371 (N.]. 1984). In Hawthorne v, State, 408
So. 2d 801, 805 (Fla. 1st DCA), rev. denied, 415 So. 2d 1361
(Fla. 1982), we first confronted the question of the admissibility
of expert testimony regarding the battered woman’s syndrome.
We gave qualified approval to the use of such evidence, and
explained that, in addition to the usual showing required for
admission of expert testimony, a party offering expert testimony
relating to the syndrome would be required to satisfy the trial
judge that the state of the art or scientific knowledge is suffi-
ciently developed to permit a reasonable opinion to be given by
the expert. /d. at 805 & 806."

Subsequent cases have followed Hawrhorne, leaving it to the
individual trial judge in each case to determine whether the sub-
ject area of battered woman’s syndrome has gained general
acceptance in the relevant scientific community rendering it
appropriate to support an expert opinion. See, e.g., Terry v.
State, 467 So, 2d 761 (Fla. 4th DCA), rev. denied, 476 So. 2d
75 (Fla. 1985); Borders v. State, 433 So. 2d 1325 (Fla. 3d DCA
983). ‘ :

In the present case, the trial judge excluded the testimony
““because the evidence proffered is insufficient for this court to
find that the state of the art or scientific knowledge pertaining to
Battered Woman Syndrome permits a reasonable opinion to be
given by an expert.’’ We are unable to understand how the judge

could have reached this conclusion. The evidence below was that .

the battered woman’s syndrome has now gained general accep-
tance in the relevant scientific community, i.e., the psychological
community. See Bechtel v. State, 840 P.2d 1, 7 (Okla. Crim.
App. 1992). The prosecution did not offer any of its own evi-
dence to counter the testimony of Dr. Krop. On both direct exam-
ination and cross-examination Dr. Krop testified that the battered
woman's syndrome is recognized by the American Psychological
Association and that he was unaware of any disagreement regard-
ing its acceptance . Although Dr. Krop stated that the data on the
syndrome continues to be developed, he explained that in all
medical and psychological fields, the search for new data is
continual. And he reiterated that the battered woman’s syndrotme
is accepted within a reasonable degree of psychological certainty
within the psychological community.

Furthermore, Dr. Krop testified that battered woman’s syn-
drome is essentially diagnosable as post-traumatic stress disor-
der, which is commonly recognized by the mental health com-
munity. Florida cases have consistently recognized the admissi-
bility of expert testimony on post-traumatic stress disorder as it
relates to war veterans. See, e.g., Masterson v. State, 516 So. 2d
256 (Fla. 1987); Jones v. State, 482 So. 2d 571 (Fla. 1st DCA
1986); State v. Twelves, 463 So. 2d 493 (Fla. 2d DCA 1985). See
also Kruse v. State, 483 So. 2d 1383 (Fla. 4th DCA 1986).

We are also persuaded by the declarations of several of our
sister courts that the theory underlying the battered woman syn-
drome has now gained general acceptance in the scientific com-
munity.? Equally compelling is the clear trend across the United
States towards admissibility of expert testimony on battered
women’s syndrome.’ Numerous books and articles also indicate

L=~ TN o - N B = T T -

general acceptance .*

Because the scientific principles underlying expert testimony
relative to the battered woman'’s syndrome are now firmly estab-
lished and widely accepted in the psychological community, we
conclude that the syndrome has now gained general acceptance in
the relevant scientific community as a matter of law. Accord-
ingly, the trial judge's refusal to admit this evidence was errone-
ous. Because the record reveals no basis for disallowing this
critical testimony, we conclude that the judge’s ruling constitutes
reversible error. We hold that expert testimony regarding bat-
tered woman’s syndrome is henceforth admissible, subject to its
relevancy and the qualification of the expert in any individual
case. See § 90.702, Fla. Stat.® There will be no further need for a
case-by-case determination as to whether the state of the art or
scientific knowledge relative to the battered woman'’s syndrome
is sufficiently developed to permit a reasonable opinion by an
expert.

We briefly address one other issue raised by the appellant.
The appellant argues that the trial court erred in excluding the
testimony of her mother that appellant had been physically
abused by her father and by three former boyfriends. Although

_ the appellant testified to the abuses she had endured in the past,

the excluded testimony should be admissible to corroborate the
appellant’s testimony. Cf. State v. Smith, 573 So. 2d 306, 318
(Fla. 1990).

We do not address the other issues raised by the appellant
because they are either meritless or rendered moot by our reso-
lution of the issues discussed above. The judgment and sentence
are reversed and this cause is remanded for a mew trial.
(WIGGINTON and MICKLE, JJ., CONCUR.)

'Compare this requirement for admission with the usual requirement for
admission of novel scientific evidence that the scientific principle or principles
upon which the testimony is based must be ** “sufficiently established to have
gained general acceptance in the particular field in which it belongs,””* and
must have ** ‘attained sufficient scientific and psychological accuracy . . . [to
be] capable of definite and cerain interpretation.” ** Stokes v, State, 548 So. 2d
188, 193 (Fla. 1989) (quoting Frye v. United States, 293 F. 1013, 1014 & 1026
(D.C. Cir. 1923)).

See, e.g., Bechtel v. Stare, 840 P.2d 1, 7 (Okla. Crim. App. 1992); State v.

. Koss, 551 N.E.2d 970, 975 (Ohio 1990); People v. Torres, 488 N.Y.5.2d 358,

363 (N.Y. Sup. Ct. 1985).

3See, e.g., Commonwealth v. Miller, 1993 WL 13066, __ A.2d __ (Pa. Sup.
Ct. 1993); McMaugh v. State, 612 A.2d 725 (R.1. 1992); State v. Burtzlaff, 493
N.W.2d 1 (8.D. 1992); People v. Romero, 13 Cal. Rptr. 2d 332 (Cal. Ct. App.
1992), rev. granted (Feb, 11, 1993); People v, Wilson, 487 N.W.2d 822 (Mich.
Ct. App. 1992); People v. Yaklich, 833 P.2d 758 (Colo. Ct. App. 1991); Stare
v. Williams, 787 5.W.2d 308 (Mo. Ct. App. 1990); State v. Hennum, 441
N.W.2d 793 (Minn. 1989); Fielder v. State, 756 §.W.2d 309 (Tex. Crim. App.
1988); State v. Hodges, 716 P.2d 563 (Kan. 1986), clarified, 763 P.2d 572
(1988); Srate v. Hill, 339 S.E.2d 121 (5.C. 1986); State v. Gallegos, 719 P.2d
1268 (N.M. 1986); State v. Kelly, 478 A.2d 364 (N.J. 1984); State v. Allery,
682 P.2d 312 (Wash. 1984); Peaple v. Minnis, 455 N.E.2d 209 (Ill. Ct. App.
1983); Smith v. State, 277 S.E.2d 678 (Ga. 1981); Stare v. Anaya, 438 A.2d
892 (Mc. 1981); State v. Baker, 424 A.2d 171 (N.H. 1980); State v. Dozer,
255 S.E.2d 552 (W.Va. 1979); see alsa Annotation, Admissibility of Expert or
Opinion Testimony on Battered Wife or Battered Woman Syndrome, 18 ALR 4th
1143 (1982 & Supp. 1992) (and cases cited therein).

1See, ¢.g., Lenore Walker, Terrifying Love: Why Battered Women Kill and
How Socicty Responds (1989); Charles Patrick Ewing, Battered Women Who
Kill: Psychological Self-Defense as Legal Justification (1987); Angela Brown,
When Battered Women Kill (1987); Erich D. Andersen & Anne Read-Ander-
sen, Constitutional Dimensions of the Battered Woman Syndrome, 53 Ohio St.
L.3. 363 (1992); Susan Murphy, Assisting the Jury in Understanding Victimiza-
tion: Expert Psychological Testimony on Battered Woman Syndrome and Rape
Trauma Syndrome, 25 Colum. J.L. & Soc. Probs. 277 (1992); Lenore E.A.
Walker, Bartered Women Syndrome and Self-Defense, 6 Notre Dame J.L. Eth-
ics & Pub. Pol'y 321 (1992); Laura H. Hauber, Note, Ohio Joins the Majority
and Allows Testimony on the Battered Woman Syndrome. State v, Koss, 351
N.E.2d 970 (Ohio 1990), 60 U. Cin. L. R. 877 (1992); Martha R. Mahoney,
Legal Images of Baitered Women: Redefining the Issue of Separation, 90 Mich.
L. Rev. 1 (1991); Holly Maguigan, Battered Women and Self-Defense: Myths
and Misconceptions in Current Reform Proposals, 140 U. Pa. L. Rev. 379
(1991); B. Sharon Byrd, Till Death Do Us Part: A Comparative Law Approach
10 Justifying Lethal Self-Defense By Baitered Women, 1991 Duke J. Comp. &
Int'l L. 169 (1991); Charles Bleil, Evidence of Syndromes: No Need for a *‘Bet-
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ter Mousetrap,’* 32 §5.Tex. L.R. 37 (1990); Victoria Mikesell Mather, The
Skeleton in the Closet: The Battered Woman Syndrome, Self-Defense, and Ex-
estimony, 39 Mercer L. Rev, 545 (1988); Cynthia L. Coffee, Note, A
q‘Emerges: A State Survey on the Admissibility of Expert Testimony Con-
ng the Battered Woman Syndrome, 25 1. Fam. L. 373 (1986-87).

*Section 90.702, Florida Statutes, provides:
Testimony by experts.—If scientific, technical, or other specialized knowl-
edge will assist the trier of fact in understanding the evidence or in deter-
mining a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education may testify about it in the form of an
opinion; however, the opinion is admissible only if it can be applied to

evidence at trial,
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MARY JOYCE ROGERS,

Appellant,

v. Case No.: 91-854p
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Florida Attorney
/ General

MOTION FOR REHEARING

STATE OF FLORIDA,

Appellee.

Appéllee, the State of Florida, by and through its
undersigned counsel, and pursuant to Fla. R. App. P. 9.330,
moves this court for rehearing of its April 8, 1993,

. opinion, and alleges the following.

In Hawthorne v. State, 408 So. 2d 801, 805 (Fla. 1lst

DCA 1982), this court held that battered woman's syndrome
could be admissible, provided it met three criteria: (1)
the expert was qualified to give an opinion on the subject
matter; (2) the state of the art permitted a reasonable
opinion to be given by the expert; and (3) the subject
matter of the expert opinion was so related to some science

as to be beyond the understanding of the ordinary layperson.

In Hawthorne, this court found that the third requirement




. had been met, but there had been no determination as to the
other two. Accordingly, this court reversed and remanded

for a new trial.l

In the present case, the trial court engaged in a

Hawthorne examination:

Primarily I based . . . my reasoning on
Hawthorne II found at 408 So. 2d 801,
and Hawthorne III, found at 470 So. 2d
770. Both contain directions for trial
court of this district in making the
determination of +the fields wherein
expert testimony is permitted.
Hawthorne II and III both hold that
expert testimony regarding the battered
woman syndrome is the proper subject
matter of an expert opinion. It goes,
therefore, that such testimony is
relevant evidence. However, both cases
also hold that two other criteria must
. first be met before an expert [will] be
permitted to give an opinion in a,
particular field of endeavor. That is,
number one, must be found that the
expert is qualified to give an opinion
on the particular subject matter, and,
two, the state of the art or scientific
" knowledge pertaining to that particular
subject matter permits a reasonable
opinion to be given by an expert with
regard thereto. Except for the
concurring and dissenting opinion
expressed in Hawthorne III, neither
holding in Hawthorne II or III addresses
Section 90.702 of the Florida Evidence
Code, even though that section was
addressed in Terxy versus State, 457 So.
2d 761, Florida Appellate, Fourth

Upon retrial, the trial court found that the state of the
art was not such that an expert could render a reasonable
opinion. Hawthorne v. State, 470 So. 2d 770, 773-74 (Fla.

1st DCA 1985).




District, an opinion published prior to
the publication of Hawthorne III. Under
these circumstances it would appear that
the Hawthorne III majority would have
referred that +trial  court to that
section of the evidence code if the
majority opinion deemed it appropriate.
It therefore follows that this court
rules that Dr. Krop, by his training,
knowledge, skill, and experience is duly
qgualified as an expert in the fields of
clinical and forensic psychology in
general, but this court cannot and does
not find him to be an expert in the
field of battered woman syndrome because
the evidence proffered is insufficient
for this court to find that the state of
the art or scientific knowledge
pertaining to battered woman syndrome
permits a reasonable opinion to be given
by an expert.

(T 483-85) (emphasis supplied).

Three observations about this zruling are evident.
First, the trial court found that evidence' of battered
woman's syndrome was relevant. Second, the trial court at
no point ruled that, although relevant, the syndrome
evidence was inadmissible. And third, the trial court ruled
that Dr. Krop would not be permitted to testify because he

was not qualified as an expert.

Nevertheless, in the instant opinion, this court
reversed and remanded this case for a new trial because the
trial court erroneously "refus[ed] to admit this [battered

woman's] evidence . . . ." Slip op. at 6. This conclusion

is not supported by the record. After all, the trial court




permitted appellant to testify that she was a battered
woman, i.e., the wvictim mistreated her as did other
boyfriends (T 252-54). Although the trial court precluded
appellant from calling Dr. Krop as' an expert, the trial
court clearly allowed appellant to present her defense of
self defense. Thus, this court's conclusion that the trial
court precluded admission of the syndrome evidence is

enigmatic.

It is easy to comprehend the trial court's holding in
light of Hawthorne's holding. The trial court in this case
examined the three requirements enunciated in Hawthorne, and
found that the defense had failed to meet the first
requirement, i.e., showing that Dr. Krop was an expert’
qualified in the field of battered woman's syndrome.
Admittedly, the trial court stated that its reason for so
concluding was the insufficient development of the "science"
of battered spouse syndrome. Although this reason may not
be accurate based on the current. nationwide trend towérds
admissibility of this type of evidence, slip op. at 4, it is
certainly understandable. Prior to this court's instant
decision, no Florida case had established squarely that, as

a matter of law, the state of battered woman's syndrome is

sufficiently developed to permit a reasonable opinion to be

given by an expert.




Thus, it can be said that the trial court ruled only
that Dr. Krop was not qualified, but gave an erroneous
reason for this decision. Such a ruling is quite capable of
being affirmed by this court based on the firmly established
principle that trial courts can be right for the wrong
reason, and their orders sustained for any reason supported

by the record. Caso v. State, 524 So. 2d 422, 424 (Fla.

1988); Robinson v. State, 393 So. 2d 33, 35 (Fla. lst DCA

1981); Poole v. State, 247 So. 2d 443, 444 (Fla. 1lst DCA

1971). Here, the record unequivocally indicates that the
trial court was correct based on Dr.- Krop's limited
experience with the syndrome. Dr. Krop stated on proffer
that he had testified in court regarding the battered spouse
and battered child syﬁdromes "aboﬁt twelve times" (T 457,
461), and admitted to having conducted no research, studies
or workshops, and having taken no courses, on the battered

spouse syndrome (T 458, 462).

Nevertheless, this court did not address this record-
supported reason, and inexplicably construed the trial
court's order as ruling only that the syndrome evidence was
inadmissible. Given the axiomatic principles that the trial
court is presumed correct on appeal, and that, regarding
evidentiary matters, the standard of review is whether the

trial court abused its discretion, this court's opinion is

particularly troubling.




Despite the state's citatioﬁ to this court at page 17
of its answer brief of Robinson, this court'has reversed
appellant’s conviction on the basis that the trial court
erroneously refused to admit evidence of battered spouse
syndrome . Clearly, the trial court did not preclude
admission of syndrome evidence, as it found such evidence
relevant. In any event, the trial court's ruling is
sustainable under the theory that Dr. Krop was not
qualified. In reversing, this court not only appears to

have overlooked the rationale of Robinson, but to have

" misapprehended the actual holding of the trial court. For

this reason, the state seeks rehearing.
II.

Even though this court acknowledged that battered
woman's syndrome evidence is admissible, "subject to its
relevancy and the qualification of the expert in any
individual case," slip op. at 6, it nevertheless concluded
that the trial court's alleéed failure to admit the syndrome
evidence was erroneous, and that such failure constituted
reversible error "[b]ecause the record reveals no basis for
disallowing this critical testimony . . . ." Id. This
ruling appears internally inconsistent. To acknowledge that
such evidence must first be shown to be relevant, but then
state that the record shows no basis for the purported
disallowing of this evidence, intimates a misapprehension of

the instant record on appeal.




This court noted that battered woman's syndrome is "'a
series of common characteristics that appear in women who

are abused physically and psychologically over an extended

period of time by the dominant male figure in their lives.'"

Slip op. at 2 (citation omitted; emphasis supplied).
Despite this requirement of abuse over an extended period of
time, this court implicitly held that the syndrome evidence
in this case was relevant. This conclusion is ﬁot supported

by the record.

Appellant failed to show the relevancy of the syndrome
evidence below, because she presented no evidence of abuse
over an extended period of time. Appellant testified only
that she had known the victim for about two weeks and had
stayed with him for two days prior to his death (T 105-06).
See Answer Brief at 10. Further, appellant testified that
the only abuse she suffered at the hand of the victim was a
slap about four days before his death, and another slap one
day before his death (T 257). See Answer Brief at 14.
Thus, appellant presented no evidence that she had known the
victim for an extended period of time, much less evidence

that she had been abused for an extended period of time.

Accordingly, the state seeks rehearing on this point.
Although syndrome evidence 1is admissible subject to a
showing of relevance and the qualification of an expert,

relevance must be shown by a defendant. Based on the




definition of battered woman's syndrome, relevance is
contingent on a showing that a person suffering from the
syndrome has been physically and psychologically abused over
an extended period of time. Where appellant made absolutely
no showing of abuse over an extended time period, this
court's conclusion that the trial court erred in allegedly

refusing to admit the syndrome evidence is inexplicable.
I1I.

This court's ruling on the syndrome evidence also
appears to be premature in light of the pending nature of

State v. Hickson, case number 79,222 before the Florida

Supreme Court. As this court is no doubt well aware, the
Florida Supreme Court has never spoken on the admissibility
of the battered woman's syndrome.2 Pehding before that
Court in Hickson are questions concerning whether the state
is entitled to have an expert examine a defendant pretrial
if that defendant has engaged an expert who, on the basis of
a private interview, will testify at +trial that the
defendant has the syndrome; whether an expert should be
permitted to render the ultimate opinion that the defendant
suffered from the syndrome at the time of the murder; and

whether an expert should be permitted to testify only as to

2 . . - . .
For this reason, this court's decision is of exceptional

importance. The state addresses this ground in its motion
for rehearing en bane filed concurrently with this motion.




general characteristics of the syndrome. In this regard,
attached is a copy of the state's supplemental brief
recently submitted to the Florida Supreme Court on these
points. The answers to these questions will affect the
retrial of appellant, should this court deny rehearing in
this case. Accordingly, the state alternatively asks this
court to withdraw its opinion and stay this case until the

Florida Supreme Court has ruled in Hickson.
Iv.

This court's use of Frye v. United Stateg, 293 F.2d’

1013 (D.C. Cir. 1923), language concerning the syndrome
evidence 1is troubling. This court concluded that "the
syndrome has now gained general acceptance in the relevant
scientific community ; . . ." Slip op; at 5. As this court
noted in its first footnote, this is the Frye standard for
the admissibility of novel scientific evidence. This
court's engrafting of Frye language onto battered woman's
syndrome evidence is perturbing for two reas&ns. First,
defense counsel below made no argument on this point, and
neither party before this court presented argument on this
point. Second, such an application is unsupported by this

court's own case law.

In Brown v. State, 426 So. 2d 76 (Fla. 1lst DCA 1983),

Ward v. State, 519 So. 2d 1092 (Fla. 1lst DCA 1988), Kruse V.




State, 483 So. 2d 1383 (Fla. 4th DCA 1986), and Andrews v.

State, 533 So. 2d 841 (Fla. 5th DCA 1988), this court and
other district courts of appeal have espoused the relevance
test, gleaned from Florida's evidence code, and have
embraced the nationwide trend to refine Frye into a
relevance test or discard Frye altogether. See U.S. Dep't
of Justice, Office of Justice Programs, Bureau of Justice
Statistics, Criminal Justice Information Policy, Forensic
DNA Analysis: Issues 18-20 (June 1991, ©NCJ-128567);

Comment, The Admissibility of Expert Testimony on Child

Abuse Accommodation Syndrome as Indicia of Abuse: Aiding’

the Prosecution in Meeting its Burden of Proof, 16 Ohio

N.U.L. Rev. 81 (1989%); Comment, Child Sexual Abuse

Accommodation Syndrome: Curing the Effects of a

Misdiagnosis in the Law of Evidence, 25 Tulsa L.J. 143

(1989); McCord, Syndromes, Profiles and Other Mental

Exotica: A New Approach to the Admissibility of Non-

traditional Psychological Evidence in Criminal Cases, 66

Oregon L. Rev. 19 (1987); Giannelli, The Admissibility of

Novel Scientific Evidence: Frve wv. United States, A Half

Century Later, 80 Colum. L. Rev. 1197 (1980). Particularly

of interest is this court's decision in Hawthorne v. State,

470 So. 2d 770, 773 (Fla. lst DCA 1985), where Judge Ervin
in his concurring/dissenting opinion suggested that the Frye
standard should be rejected as a precondition to the
admissibility of evidence relating to novel scientific

techniques.

- 10 -




Stokes v. State, 548 So. 2d 188 (Fla. 1989), does not

invalidate the Florida cases which espouse the relevance
test. The Stokes Court strictly circumscribed its holding:
"[W]e believe that the test espoused in Frye properly
addresses the issue of +the admission of posthypnotic
testimony." Id. at 195. Significantly, the Florida Supreme
Court did not refer to the statutory relevance test of Fla.

Stat. § 90.402 (1989), and did not reference its Glendening

v. State, 536 So. 2d 212 (Fla. 1988), decision the year
before, in which the Court approved the relevance test.
Accordingly, it cannot be said that Stokes disproved the
relevance test, because the Court did not address that test.
If the issue is ever squarely before that Court, it is
likely that the relevance teét will be victorious. 1In State

v. Woodall, 385 S.E.2d 253, 259 (W.V. 1989), the West

Virginia Supreme Court acknowledged Frye but found that its
own statutory provision that "expert testimony is admissible

when it 'will assist the trier of fact to understand the

evidence or to determine a fact in issue'“ overruled Frye.
Florida has a similar provision. Fla. Stat. § 90.702
(1989).

In Lindabury v. Lindabury, 552 So. 2d 1117, 1118 (Fla.

3d DCA 1989), Judge Jorgenson comprehensively discussed the

interplay of the relevance and Frye tests' in Florida to

conclude that the relevance test reigns supreme:




The Florida Evidence (Code sets a
. relevancy standard for evaluating
"scientific, technical, or other
specialized knowledge.["] &8 90.702 and
90.703, Fla. Stat. (1987).

Although the Florida Supreme Court
in 1952 adopted the rigid ‘"general
acceptance" standard set forth in Frye
v. United States, 293 F.2d 1013 (D.C.
1923), for admission of scientific
evidence, Kaminski v. State, 63 So. 2d
339 (Fla. 1952), the supreme court,
without expressly receding from Frye,
approved the more lenient relevancy
approach of the Florida Evidence Code in
Glendening v. State, 536 So. 2d4d 212
(Fla. 1988) (no abuse of discretion in
the trial court's determination that an
opinion was within the province of the
expert witness as to whether the minor
child had been the victim of sexual
battery), cert. denied, . . . 109 S.Ct.
3219 . . . (1989). The district courts
of appeal have likewise approved the use

. - of the relevancy approach. See Andrews
. v. State, 533 So. 2d 841, 847 (Fla. 5th
DCA 1988), rev. denied, 542 So. 2d 1332
(Fla. 1989), Kruse v. State, 483 So. 2d
1383 (Fla. 4th DCA 1986), petition
dismissed, 507 So. 2d 588 (Fla. 1987).
In applying the relevancy approach, a
trial court charged with determining the
- reliability of expert testimony may
consider the level of acceptance which
the opinion offered enjoys in a
particular field. Andrews, 533 So. 2d
at B47. See also C. Ehrhardt, Florida
Evidence, § 702.2 (2d ed. 1984).
However, that level of acceptance is but
one factor used to determine the
relevancy of the expert opinion
evidence. Andrews, 533 So. 2d at 847.

See also Brown, 426 So. 2d at 87.

Accordingly, this court should recognize the nationwide

trend embracing the relevance test. Florida's own




evidentiary code supports use of this test alone. Should
this court nevertheless find Frye applicable, it must
recognize that such a decision conflicts with this court's
decisions in Brown and Ward, and creates intradisfrict
conflict warranting en banc review.3 Further, such a
decision creates conflict with Kruse and Andrews from the

. Fourth and Fifth Districts.

V.

This court finally decided that appellant's mother
should héve been permitted to testify about appellant's
other abusive relationships, to corroborate appellant's
testimony on this point. In so holding, and in relying on

State v. Smith, 573 So. 2d 306, 318 (Fla. 1990), this court

appears to have overlooked defense counsel's failure' to
present a sufficient proffer on this point. Although
defense counsel alleged that appellant's mother had
witnessed appellant's father disciplining her too harshly,
defense counsel did not allege that appellant's mother had
first hand knowledge of the other abusive relationships
allegedly suffered by appellant. Specifically, defense
counsel alleged only that appellant's mother "was aware" of

these other relationships (T 509).

3 The state has filed concurrently with thls motion a
motion for rehearing en banc on this point.




Based on this cursory proffér, it appears appellant's
mother would have testified appellant told her that other
boyfriends had treated her abusively. Such testimony would
have constituted inadmissible hearsay, i.e., an out-of-court
statement offered to prove the truth of the matter asserted.
This court appears to have overlooked that, in Smith, the
defense witnesses were precluded from testifying "as to

specific acts of violence allegedly committed by Cascio and

known to those witnesses." 573 So. 2d at 318 (emphasis

supplied). Here, defense counsel did not allege any
specific acts or that these acts were known to appellant's

mother.

Finally, this court appears to have overlooked that
defense counsel never presented a corroboration argument to
the trial court below. Inétead, defense counsel posited
only that the evidence was offered because it related to
battered spouse syndrome (T 510). Accordingly, despite
appellant's one sentence corroboration argument on appeal,
see Appellant's Initial Brief at 51, appellant failed to

preserve this argument in the trial court.4 Pursuant to a

4 The state acknowledges that it did not argue preservation
of this point in its answer brief, but submits that such
failure is of no legal moment. State v. Lee, 531 So.2d 133
(Fla. 1988), and Ciccarelli v. State, 531 So. 2d 129 (Fla.
1988), "do not require reversal every time no such argument
is made and [do not] preclude this court from determining

sua sponte whether the error is harmless." Shaw v. State,
557 So. 2d 77, 78 (Fla. 1st DCA 1990) (Zehmer, J., specially
concurring). After all, this court has a mandatory duty,




. legion of case law, this court should have declined to

address this point. Steinhorst v. State, 412 So. 2d 336

(1982).

pursuant to Fla. Stat. § 924.33 (1991), to examine the
record on appeal for error.

- 15 -




. Conclusion

For these reasons, the state respectfully requests this

Honorable Court to grant rehearing in this matter.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Florida Bar

DEPARTMENT OF LEGAL AFFAIRS:
The Capitol

Tallahassee, FL 32399-1050
(904) 488-0600

. COUNSEL_ FOR APPELLEE
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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA,

Petitioner,

V. Case No.: 79,222
MICHELLE L.. HICKSON,

Respondent.

PETITIONER'S SUPPLEMENTAL BRIEF

Preliminary Statement

Petitioner, the State of Florida, respondent 1in the
case below and the prosecuting authority in the trial court,
- will be referred to in this brief as the state. Respondent,
MICHELLE L. HICKSON, petitioner in the case below and

defendant in the trial court, will be referred to in this

brief as respondent.




. STATEMENT OF THE CASE AND FACTS

The state relies on the statement of the case and facts
supplied in its brief on the merits, except to note that
this supplemental brief is filed pursuant to this Court's

February 4, 1993, order, which is set out below:

In order to assist the Court in its
resolution of this appeal, the Court
requests the parties to file a
supplemental brief on what matters,
facts or opinions an expert may testify
about in reference to the battered
spouse syndrome. Compare the holdings
of State v. Hennum, 441 N.w.2d 793
(Minn. 1989), with State v. Briand, 547
[A.]2d 235 (N.H. 1988). As part of the

foregoing, please discuss whether
statements made by a defendant to such
. an expert are admissible or may be

considered by the expert in any opinion

he or she may render.
Although the state moved for reconsideration and
clarification of this order, this Court advised undersigned

counsel telephonically on March 5, 1993, that this motion

had been denied.




SUMMARY OF THE ARGUMENT

‘The decisiop of the First District is.erroneous in two
regards. First, in finding that certiorari was appropriate,
that court overlooked long-standing  principles that
certiorari lies only where there exists a clear violation of
established law and an inadequate remedy on appeal. Neither
of these principles is applicable in this case, because (1)
no violation of established law has occurred yet, and the
trial court's ordering that respondent be examined by a
state psychiatric expert is in line with pertinent case law,
and (2) in the event of a conviction, respondent may direct
appeal the issue of battered spouse syndrome to the First

District.

Second, as rephrased, the answer to the certified
question must be affirmative. As noted in the well reasoned
_order of the trial court, should the defense call Dr. Krop
to relate respondent's version of events, as told to him by’
respondent in a personal interview, the state is entitled to

have its own expert examine respondent and testify based on

that interview.




ARGUMENT

. Issue
IS THE STATE ENTITLED TO HAVE A REBUTTAL
EXPERT EXAMINE A DEFENDANT WHO ASSERTS
SELF DEFENSE BASED ON THE BATTERED
SPOUSE SYNDROME AND WHO INTENDS TO
INTRODUCE TESTIMONY FROM A DEFENSE
EXPERT OPINING THAT THE DEFENDANT
SUFFERS . FROM THE SYNDROME, WHEN THE
EXPERT'S OPINION IS BASED "AS A PRIMARY
SOURCE" ON INFORMATION OBTAINED IN A
PRIVATE EXAMINATION OF THE DEFENDANT?

Initially, the state reiterates its position, with
which amicus curice apparently agrees, that the issue upon
which supplemental'briefing has been ordered is not ripe for
review, Florida law makes unequivocally clear that all
evidentiary determinations rest upon a determination. of
relevance by the trial courts. Fla. Stat. § 90.402 (1991).
Relevance necessarily depends upon the particular case, and
the evidence and theories of both parties. Thus, it is not
possible for the state to address with any particular
cogency the aamissibility of evidence wunder various
nonspecific hypotheticals. Nevertheless, because this Court
has ordered supplemental briefing, the state offers the

following hypothetical observations and discussion of the

two cases cited in this Court's order.

First, under any circumstances, it is clear that Dr.

Krop may not testify as a subterfuge for the introduction of

testimony by respondent without her taking the $tand. State




v. Briand, 547 A.2d 235, 239 (N.H. 1988). While amicus curice
agreed with this proposition at oral argument, the position

of respondent is unclear.

Provided Dr. Krop's testimony is not a subterfuge for
admitting respondent's statements, Florida law appears to
permit an expert to relate facts which are otherwise
inadmissible under the evidence code,l if the facts or data
upon which the expert relies are of a type reasonably relied
upon by experts in the area to support the opinion

expressed.2 Fla. Stat. § 90.704 (1991). See also Capehart

v. State, 583 So. 2d 1009 (Fla. 1991), cert. denied 117

L.Ed.2d 122 (1992); Barber v. State, 576 So. 2d 825 (Fla.

1st DCA 1991); Burnham v. State, 497 So. 2d 904 (Fla. 2d DCA

1986); Bender v. State, 472 So. 2d 1370 (Fla. 3d DCA 19853).

Thus, at trial, if defense counsel can prove the relevance
of expert opinion testimony; if céunsel can show that
respdndent‘s statements to a psychiatric expert are the type
of facts reasonably relied upon by experts in the area of
battered spouse syndrome; and if counsel can provide an

adequate factual predicate for the expert opinion, then the

1 At oral argument, amicus curice opined that respondent's
statements to Dr. Krop could not be related by Dr. Krop
because they would be inadmissible hearsay.

? Of course, there must be other independent evidence of
battered spouse syndrome before an expert may testify about
the statements made by respondent. See Fla. Stat. § 90.702
(1991); Johnson v. State, 478 So. 2d 885 (Fla. 3d DCA 1985);

argument supra.




trial court could permit an expert to relate what respondent

told him.

However, it is the state's unqualified position that
Dr. Krop should not be permitted to testify as an expert on
battered spouse syndrome because his opinion would be based
upon a personal interview with respondent. The experts in
the above cited cases, while permitted to testify as to
evidence which was otherwise inadmissible, did not glean the
evidence from personal interviews with the accused. See
Capehart, 583 So. 2d at 1009 (expert relied on autopsy
report which was not admitted into evidence); Barber, 576
So. 2d at 825 (expeft should have been permitted to relate
what the defendant told him about the amount of alcohol he
consumed on the night of the murder, because the expert
based his opinion regarding blood alcohol level on such
information); Burnham, 497 So. 2d at 904 (experts relied on
tests not in record); Bender, 472 So. 2d at 1370 (expert
relied on C.A.T. scan which was. not in record).
Nevertheless, if Dr. Krop is permitted to testify as an
expert, it is clear that the state must be afforded the
opportunity to have its own expert examine respondent for

the purposes of rebuttal.

in Briand, the state sought interlocutory relief from a

pretrial order denying the state's motion requesting an

expert of its own choosing to evaluate Briand for battered




spouse syndrome. Briand first argued that the trial court
could not force her to submit to psychlatrlc examination by
the state's expert because there was no statute in place
granting it the authority to so order. The New Hampshire
Supreme Court disposed of this claim, noting that trial
courts have the inherent authority to authorize compelled
examinations not only when a defendant pleads insanity, but
when a defendant raises defenses which are distinct from

insanity but typically require psychiatric evidence.

The New Hampshire Supreme Court then recognized that,
despite this authority, a trial court may order such an
examination only when it is consistent with the defendant's
state and federal constitutional rights against-‘self
incrimination. .The Court noted that many courts order such
examinations on the principle that, when a defendant
voluntarily submits to psychiatric examination by defense
experts and introduces resulting psychiatric testimony at
trial, he or she waives the constitutional right both to
refuse a similar examination by the state's expert and to
prevent the introduction of the results of such an
examination in rebuttal. The Court also observed that
others courts permitted such examinations on a general
fairness principle: "There is simply no way for the State

to challenge the conclusions of defense experts and no way

for the finder of fact to arrive at the truth if the accused




may first introduce a defense dependent on psychiatric
testimony based on an interview with the defendant, and then
prevent the Staté from obtaining and introducing evidence of

the same quality." 547 A.2d at 238.

The New Hampshire Supreme Court decided to follow the
waiver theory, finding that authority relevant because it
viewed "the defendant's anticipated reliance on expert
evidence as a mechanism for introducing her own account of
the facts, which should carry the accepted consequence of
waiving her [constitutional] privilege." Id. The Court

continued:

A defendant performs a functionally
similar voluntary act when he calls a
"psychologist or psychiatrist to
testimony on his behalf, based on a
personal interview with him. This is so
because the expert witness depends upon
the defendant's own statements of
relevant facts as the foundation for the
expert's opinion. Presumably, the
witness would lack an adequate
foundation to form and express such an
opinion, and would therefore be barred
from giving one, without the defendant's
account of the relevant events of his

.own history and state of mind. Because
the expert's testimony is thus
predicated on the defendant's

statements, the latter are explicitly or.
implicitly placed in evidence through
the testimony of the expert during his
direct and cross-examination. Since a
defendant would waive his privilege
against compelled self-incrimination if
he took the stand and made those same
statements himself, his decision to
introduce his account of relevant facts
indirectly through an expert witness




should likewise be treated as a waiver
obligating him to provide the same
access to the State's expert that he has
given to his own, and opening the door
to the introduction of resulting State's
evidence, as the State requests here, to
the extent that he introduces comparable
evidence on his own behalf. Just as the
State may not use a compelled
psychological examination to circumvent
the privilege against self-incrimination
. . neither may a defendant
voluntarily employ a psychological
witness wholly to negate the waiver that
his direct introduction of personal
testimony would otherwise effect.

"Id. at 239.

Briand also contended that, even if a finding of waiver
were appropriate in other cases, it was not in her case
because self defense based on battered épouse syndrome
differed from most other defenses which relied on expert
psychiatric testimony. Briand claimed that, unlike insanity
where a defendant admits guilt, battered spouse syndrome
showed 'the absence of premeditation or'provéd self defense.
Thus, Briand argued that the state's péychiatric evidence
based on personal interv;ews in rebuttal would used her
compelled statements to prove a substantive element of the

case.

The New Hampshire Supreme Court found this argument
without merit, holding that, regardless of the type of

defense, psychiatric testimony ultimately goes to the guilt

or innocence of the defendant. While the privilege against




self incrimination precluded the state from proving guilt
with evidence "'wrested from a defendant,'"™ it did not
-prevent the state from examining the gefendant to rebut
evidence she presents on an issue she has introduced. Id.

at 240 (citation omitted).

Thus, the Briand Court concluded that: (1) the state
could only use this evidence in rebuttal "on matters covered
by the expert for the defense"; (2) if the defense offered
its expert's testimony for a limited purpose, the trial
court must instruct the jury to limit its consideration of
the testimony accordingly; and (3) upon request from defense
counsel, the trial court must instruct the jury that
testimony on the same subject from the state's expert must
be considered only for that same limited purpose. Finally,
due to the absence of a statute and court rule addressing
the issue, the Court opined:

We beljeve a statute and rules of this
kind would aid the trial court in future
cases of this nature. As there is now
no requirement that defendants give
notice of the '‘intention to introduce
psychiatric testimony generally,
legislation in this regard would be
helpful. For the purpose of this trial,
however, the trial court may take such
actions as are necessary to allow the

parties to obtain necessary expert
witnesses.




Id. at 241.°

‘Thus, although Briand supports the state's primary
position in this case -- if respondent is permitted to call
Dr. Krop to testify that, in his opinion, respondent suffers

from battered spouse syndrome, then, in fairness, the state

3 This passage addresses Chief Justice Barkett's concerns
at oral argument about the absence of a Florida criminal
rule of procedure addressing compelled examinations in this
context. Although this Court could certainly refer a
question to the rules committee, see State v. Hennum, 441
N.W.2d 793, 800 n.4 (Minn. 1989), it should not answer the
certified question as suggested by amicus curice at oral
arqgqument, e.g., that, because there is no statute or rule
which addresses the instant scenario, it should not be
permitted. Amicus curige's reliance on Burns v. State, 16
Fla. L. Weekly $389, S392 n.7 (Fla. May 16, 1991), for its
position is flawed. There, this Court addressed the claim
that the trial court erred in allowing the state's expert to
remain in the courtroom during the defense psychologist's
testimony in the penalty phase of Burns's trial. This Court
noted that the trial court permitted the state's expert to
remain because it had denied the state's request to have
Burns examined by its own expert. This Court then "pass[ed]
on [the question of] whether the trial court erred in
denying the state's request" and brought the matter to the
attention of the rules committee. Thus, Burns does not
Support amicus curice's argument that this Court should pass
on - addressing the merits because there is no statute or
rule. In fact, it appears more likely that the issue of
whether the trial court erred in denying the state's request
was not squarely before this Court in Burns, that issue
being more appropriately addressed in a proper cross-appeal
by the state. :

As the court did in Hennum, this Court must address the
issue on the merits so that a fair trial may be conducted in
this case. Because compelled examinations may be permitted
based on the trial court's inherent authority, this Court
may so hold, while suggesting the need for a statute and
rules as the Briand court did. Alternatively, this Court
may limit battered spouse syndrome evidence strictly to
general characteristics of the syndrome, thereby obviating
the need for a statute and rules to address the issue, as
the Hennum court did.




must be permitted to do the same -~ it does not squarely
addrgss the issue of whether respondent's statements to Dr.
Krop will be admissible through him. In fact, the Briand
Court specifically noted: "[Tlhe exact nature of the
psychologist's anticipated testimony [was] not a matter of
record before [the court]. Suffice it to say that [the
court] ha[d] no occasion to rule on its admissibility, as

the State does not challenge it at this time." 547 A.2d at

236 (emphasis supplied). See also id. (at the time of the

appeal, the Court had "no account of what the defendarnt
mean[t] by 'battered woﬁan's syndrome . . . .'"), This
holding is equally applicable in this case, as argued by the
state in its motioﬁ for reconsideration and clarification.
The 1issue of admissibility is not squarely before this

Court, as the State has not challenged it at this time.

Accordingly, the state asks this Court to be as circumspect
as the Briand court in not ruling on issues not presented to
it at this juncture, but nevertheless addresses the point as

ordered.

In State v. Hennum, 441 N.W.2d 793 (Minn. 1989), the

Minnesota Supreme Court fashioned a different solution to
the issue at hand. There, in a pretrial order, the trial
court authorized a compelled psychiatric examination of the

defendant by a state expert for the purpose of rebutting

Hennum's battered spouse syndrome/self defense claim. At




trial, the defense expert described the profile of a
battered woman and then stated that, in her opinion, Hennum
was a battered woman suffering from " the syndrome.
Specifically, the expert referred to Hennum's feelings on
the night of the shooting, which the expert had discussed
with Hennum. Hennum also took the stand and testifiéd about
the incident. The jury convicted Hennum of second degree

felony murder.

The Minnesota Supreme Court held that battered spouse

syndrome evidence was admissible with some limits:

We hold that in future cases expert
testimony regarding battered woman
syndrome  will  Dbe limited  to a
description of the general syndrome and
the characteristics which are present in
an individual suffering from the
syndrome. The expert should not be
allowed to testify as to the ultimate
fact that the ©particular defendant
actually suffers from battered woman
syndrome. This determination must be
left to the trier of fact. Each side
may present witnesses who may testify to
characteristics possessed by the
defendant which are consistent with
those found in someone suffering from
battered woman syndrome. This
restriction will remove the need for a
compelled adverse medical examination of
the defendant. Since the expert will
only be allowed to testify as to the
general nature of battered woman
syndrome, neither side need conduct an
examination of the defendant.

In Hennum, the Court also addressed the absence of a

statute and rules addressing compelled examinations, holding




that the trial court had no authority to compel an adverse

medical examination of the defendant:

We affirm the rationale behind our
decision in Olson that questions as to
the nature and scope of adverse medical
examinations are best answered by
legislative enactment, rather than by
the courts on an ad hoc basis. Qlson,
274 Minn. at 231, 143 N.W.2d at 73-74.
However, we also note that allowing the
defense to produce expert testimony
based on a medical examination of a
defendant without providing the state an
opportunity to conduct a similar
examination denies the state a fair
chance to rebut the expert testimony of
the defense. Our decision today will
prevent such a situation from arising
with regard to expert testimony on
battered woman syndrome. In future
battered woman syndrome cases, expert
medical examination of a defendant will
not be necessary since we hold today
that expert testimony as to the ultimate
fact of whether a particular defendant
suffers from the syndrome will Dbe
inadmissible. It will be up to the
trier of fact to make that finding or
conclusion. Therefore, no compelled
adverse medical examination, which could
possibly jeopardize a defendant's
constitutional rights, will be required
to insure fairness for the state.

Id. at B0O0. See footnote 3 infra.

Thus, the issue of admissibility squarely before it,
the Hennum Court, faced with the prospect of permitting an
expert to render an ultimate conclusion and possibly

infringing on a defendant's constitutional rights, opted to

limit battered spouse syndrome evidence strictly to that




which generally describes the syndrome. This approach is
feasible under Florida's evidence code, if the circumstances

of the case show’ that expert opinion testimony is relevant.

Section 90.702, Florida Statutes (1991), permits the
introduction of expert testimony if it will aid the jury in

undexrstanding the evidence, if and only if such testimony

"can be applied to evidence at trial.™" In other words, a
predicate must be provided before Dr. Krop or any expert's
testimony concerning the general characteristics of battered

spouse syndrome would be admissible. Ladd v. State, 564 So.

2d 587 (Fla. 2d DCA 1990), cert. denied, 114 L.Ed.2d 722

(1991); Faulk v. State, 296 So. 2d 614 (Fla. lst DCA 1974).

Further, in Florida, "[n]ot even an expert witness may
offer an opinion as to the ultimate issue in a criminal

case." Brockington v. State, 600 So. 2d 29, 30 (Fla. 2d DCA

1992). See also Glendening v. State, 536 So. 2d 212 (Fla.

1988), cert. denied, 492 U.S. 907 (1989); Holliday v. State,

389 So. 2d 679 (Fla. 3d DCA 1980); Gibbs v. State, 193 Sso.

2d 460 (Fla. 2d DCA 1967); Branch v. State, 96 Fla. 307, 118
So. 13 (1928). Were Dr. Krop or any expert to testify that,
in his opinion, respondent suffered from battered spouse
syndrome at the time of the stabbing, he would be offering
an opinion as to an ultimate issue,-e.g., whether respondent
had a "reasonable belief" that her conduct was necessary to
defend herself against her husband's imminent wuse of

unlawful force. See Fla. Stat. § 776.012 (1991).

- 15 _
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Along with these positions on nonspecific hypotheses,
_this Court should evaluate this defense as one more
appropriately entitled “battered personus syndrome." From a
jurY's pefspective, it is unquestioned that women, both
single and married, may be battered in relationships. But
juries comprised of ordinary people also capably understand
that battering occurs in, and has effects on, many other
contexts -- a strong willed woman and a weak man; a big
heavy man and a smaller man; a big brother or sister and a
little brother or sister; etc. Thus, two things become
clear; First, women are no£ the only battered persohs. And
second, having only a battered "spouse" syndrome which
applies to women is unrepresentative df the population in

which such a syndrome may occur.

Prior to Hawthorne v. State, 408 So. 2d 801 (Fla. 1lst

DCA 1982), and the judicial acceptance of the battered
spouse syndrome, defendants claiming self defense generally
had no need for experts. Instead,'they typically called as
witnesses family members and friends who had witnessed the
defendant's relationship with the victim and who could
attest to previous threats and altercations, and whether the
defendant feared the victim. Defendants seemingly trusted
that juries were fully capable of understanding that, if the
victim had always picked on the defendant, chances were good
that the defendant feared the victim on a given occasion and

acted in a reasconable belief that harm was imminent.




Battered spouse syndrome did not -change the basic
premise of self defense. A person claiming that she
suffered from the syndrome is claiming, in effect, that,
because her husband had abused her repeatedly, she committed
a vieclent act against him on this occasion, reasonably
believing that, if she did not, the husband would have
killed her. Thus, the phrase "battered spouse syndrome" is
nothing more than a scientific moniker placed upon a
straightforward defense which needs no such specialized
title. Experts seem unnecessary when the theory of self

defense has not been changed by giving it another name.4

Accordingly, the state suggests that reevaluatién of
Hawthorne is required.5 As the state pointed out at oral
argument, this Court should keep the demarcation between the
defenses of insanity and self defense clear. The creation
of a specialized version of self defense, e.g., batteréd
spouse syndrome, by the Hawthorne court has caused self

defense to take on characteristics of a mental defense.

4 Amicus curige appears to agree with this general
proposition, as it opined at oral argument that experts are
not necessary in this case.

> Reevaluation of Hawthorne at this @point in the
proceedings appears inappropriate for the same reason that
the admissibility of respondent's statements to Dr. Krop

seems inappropriate -- the issue is not ripe and not
squarely before the Court for review. However, 1f this
Court is nevertheless going to address the admissibility of
such evidence, it should consider the theoretical

underpinnings of this type of evidence as well.-




. This is both unwarranted and unprecedented under Florida

law. See Chestnut v. State, 538 So. 2d 820, 825 (Fla.

1989).




. CONCLUSION

.Based on the above «cited legal authorities and
arguments, the state respectfully requesgs this Honorable
Court to: (1) find that certiorari was inappropriately
granted in this case; and (2) answer the certified question

as rephrased by the state in the affirmative.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

S W. ROGERS
enior ASSlStant/
General /Bureauy
Criminal Appeals

’A orney

Florida Bar #0325791

DEPARTMENT OF LEGAL AFFAIRS
THE CAPITOL

TALLAHASSEE, FL 32399-1050
(904)488-0600
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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT OF FLORIDA

MARY JOYCE ROGERS,

Appellant,
v. Case No.: 91-854
STATE OF FLORIDA, Docketed
Appellee. Y47ﬁ;;?:3 :
/ W_
orida AﬂOfnex
/A“Q General _
MOTION FOR REHEARING EN BANC TTTT——

Appellee, the State of Florida, by and through its

undersigned counsel, and pursuant to Fla. R. App. P.

. 9.331(c), moves this court for rehearing en banc of‘ its April
8, 1993, opinion, on the grounds that consideration by this

court en banc is necessary to maintain uniformity in its

decisions, and that this case is of exceptional importance.

In this regard, undersigned counsel expresses a belief,
based on a reasoned and studied professional judgment, that
the panel decision is contrary to the following decisions of
this court and that a consideration by the full court is
necessary to maintain uniformity of decisions in this court:

Brown v. State, 426 So. 2d 76 (Fla. lst DCA 1983), and Ward

V. State, 519 So. 2d 1092 (Fla. lst DCA 1988).
Specifically, both Brown and Ward embrace the relevance test

. enunciated in Florida's evidence for the admissibility of

novel scientific evidence, whereas the instant decision




embraces the Frye v. United States, 293 F.2d 1013 (D.C. Cir.

1923), standard.

Fufther, undersigned counsel expresses a belief, based
on a reasoned and studied professional judgment, that the
panel decision is of exceptional importance. Specifically,
it rules wupon the admissibility of battered woman's
syndrome, an issue which has never been ruled upon by the
Florida Supreme Court and which is currently pending before

that Court in State v. Hickson, case number 79,222.

For these reasons, the state respectfully requests this

Honorable Court to rehear this cause en banc.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Florida Bar #0797200

DEPARTMENT OF LEGAL AFFAIRS
The Capitol

Tallahassee, FIL. 32399-1050
(904) 488-0600

COUNSEL FOR APPELLEE
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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT OF FLORIDA

MARY JOYCE ROGERS,

Appellant,
v. Case No.: 91-854 Docketed ’
STATE OF FLORIDA, /
=D
Appellee. z
Florida Attorney
' / L General

MOTION TO STAY ISSUANCE OF MANDATE

Appellee, the State of Florida, by and through its

undersigned counsel, pursuant to Fla. R. App- P. 9.120 and

. City of Miami v. Arostegui, 18 Fla. L. Weekly D978 (Fla. 1lst
DCA Apr. 12, 1993), moves this Court to stay issuance of the
mandate in this case, and as grounds for this motion,

alleges as follows.

This court issued its opinion on April 8, 1993,
reversing and remanding this case for a new trial for the
trial court's alleged failure to admit evidence of battered
spouse syndrome in support of appellant's defense of self
defense. The state moved for rehearing on April 14, 1993,
on a number of grounds: (1) this court's misapprehension of

the record on several points; (2) the pending nature of

State v. Hickson, Case Number 79,222, in the Florida Supreme

. Court; and (3) conflict between this court's own cases and




the instant decision, and between cases from the Florida
Supreme Court and other district courts of appeal and the

" instant decision, on the applicability of Frye v. United

States, 293 F.2d 1013 (b.C. Cir. 1923), to the admission of
expert testimony. This court denied the motion for

rehearing on May 4, 1993.

The state has filed its notice to invoke the
discretionary jurisdiction of the Florida Supreme Court on
express and direcﬁ conflict grounds concerning the Frye
issue, and submits that a stay of the mandate is essential.
This case should not be remanded for'a'new trial-ﬁntil the
Florida Supreme Court is permitted to address the standard
for the admissibility of this type of evidence. Before such
a determination, a remand to the trial court woﬁld result in
confusion, as the lower +tribunal, in determining the
admissibility of the battered spouse syndrome evidence,
would be faced with whether to apply the Frye test as
directed by this court, or the relevance test as espoused by

the Florida Supreme Court in Glendening v. State, 536 So. 2d

212 (Fla. 1988).

As the state pointed out in its motion for rehearing,
this court's determination of the applicability of Frye

conflicts with Kruse v. State, 483 So. 2d 1383 (Fla. 4th DCA

1986) (expert testimony regarding posttraumatic stress

syndrome), and Andrews v. State, 533 So. 2d 841 (Fla. 5th




DCA 1988) (expert testimony regarding DNA evidence). There,
the Fourth and Fifth Districts adopted the relevance test
gleaned from Florida's evidence code, and embraced the
nationwide trend to refine Frye into a relevance test or
discard ngg altogether.l This court's decision also
conflicts with Glendening, where the Florida Supreme Court
adopted the same test concerning expert testimony on sexual

abuse,

This court's citation to Stokes wv. State, 548 So. 2d

188 (Fla. 1989), in its first footnote overlooked the fact

that Stokes did not invalidate Glendéning, Kruse, or
Andrews, as the §Stokes Court strictly circumscribed its
holding: "[Wle believe that the test espoused in Frye
properly addresses the issue of the Aadmission of

posthypnotic testimony." Id. at 195 (emphasis supplied).

Although judges must consistently make
this determination in trial, the
weighing process becomes significantly
more complicated when considering the
translucent nature of hypnosis and
hypnotically refreshed testimony.
Doubtless such a determination would
require the parties to call numerous
expert witnesses to advocate or oppose
the use of the testimony. This
foreshadows an extremely expensive and
time-consuming procedure preceding each
trial in which posthypnotic testimony is
sought to be introduced. Moreover, the
balancing approach provides no
guidelines for Jjudges attempting to
balance the probative value against the
danger of unfair prejudice. Thus, while
sufficiently flexible to allow admission




of relevant, reliable posthypnotic

testimony and to exclude testimony which

is not reliable, the balancing approach

is impractical and difficult to apply.
Id. (emphasis supplied). Thus, based on its finding that
posthypnotic testimony was inherently wunrxeliable and its
stated aim to avoid "the problems associated with the other

recognized judicial approaches," id., the Stokes Court

applied the strict Frye test.

Significantly, the Stokes Court did not refer to the
statutory relevance test of Fla. Stat. § 90.402 (1989), and
did not reference its Glendening decision the year beforé,
in which the Court approved the relevance test.
Accordin@ly, it cannot be said that Stokes disproved the
relevance test, because the Court did not address that test
in the context of posthypnotic testimony. If the issue is
ever squarely before that Court in another context, such as
DNA, pdsttraumatic stress syndrome, sexual abuse, or
battered woman syndrome, it is highly 1likely that the

relevance test would be victorious. In State v. Woodall,

385 S.E.2d 253, 259 (W.V. 1989), the West Virginia Supreme
Court acknowledged Frye but found that its own statutory
provision that "expert testimony is admissible when it 'will
assist the trier of fact to understand the evidence or to
determine a fact in issue'" overruled Frye. As this court
is well aware, Florida has a similar provision. Fla. Stat.

§ 90.702 (1989).
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SHAW, J., concurs specially with an
opinion.

GRIMES, J., Did not participate in
this case.

OVERTON, Justice, concurring
specially.

I concur. I am, however, concerned
about a judge making a determination that
the child's statements are reliable based
solely on third party statements. [ feel the
procedure would better meet constitutional
objections if the judge perscnally saw and
examined the child in camera.

SHAW and KOGAN, JJ., concur.

SHAW, Justice, concurring specially.

1 agree that section 90.803(23), Florida
Statutes {1985), is constitutional. I write
separately because the majority opinion
omits the critical facts which show that
there were sufficient indiciz of reliability to
enable the judge to admit the hearsay
statements without personally examining
the child. The hearsay statements were
made to a number of people, not merely the
mother. It is unlikely that the hearers
{witnesses} were engaged in a conspiracy
to convict the petitioner. Even more sig-
nificantly, the hearsay statements were
consistent with the confession of petitioner
that he sexually abused the child. Under
these circumstances, the hearsay corrobo-
rated the confession and served only to
prove corpus delicti by showing that a
crime had been committed. Prima facie
proof is sufficient to prove corpus delicti
and to admit the confession. Jefferson v
State, 128 So0.2d 132, 135 (Fla.1961). In
many cases, the reliability of the statement
would not be so easily shown as the majori-
ty opinion suggests. In those cases where
the hearsay is the primary evidence, show-
ing both that the crime was committed and
that it was committed by the defendant, it
is imperative that the indicia of reliability
be clearly established. This, in my opinion,
would normally require that the judge per-
sonally examine the child.

w
L

David Edward
GLENDENING, Petitioner,

¥v.
STATE of Florida, Respondent.
No. T0346.

Supreme Court of Florida.

Dec. 1, 1988.
Rehearing Denied Feb. 3, 1989.

Defendant was convicted of sexual bat-
tery of child 11 years of age or younger, by
the Circuit Court, Sarasota County, An-
drew Owns, Jr., J., and he appealed. The
District Court of Appeal, 502 So.2d 335,
Grimes, J., affirmed, and defendant applied
for review. The Supreme Court, Ehrlich,
C.J., held that: (1} statute allowing admis-
sion of hearsay statements of children re-
garding sexual sbuse was constitutional;
{2} application of statute to defendant did
not violate prohibition against ex post facto
laws; (3) allowing child’s testimeny to be
video taped did not violate defendant’s
right of confrontation; (4} judge was not
required to determine whether child was
testimonially competent prior to allowing
admission. of hearsay statements; (5} ad-
mission of expert testimony that defendant
was persorn who sexually abused wictim
was not fundamental error; and {6} defend-
ant waived issue of whether expert improp-
erly vouched for credibility of hearsay de-
clarant.

Affirmed.
Overton, J., concurred in result only.

1. Criminal Law $=662.8

Statute which allowed admission of
hearsay statements by children concerning
sexual abuse did not violate confrontation
clause; in order for statements to be admit-
ted court was first required to find, in 2
hearing, that iime, content, and circum-
stances of statement provided sufficiency

GLENDENING v. STATE Fla. 213
Clie as 536 So2d 212 (Fla. 1988)

of guards of reliability and child must ei-
ther testify or be unavailable as a witness.
West’s F.S.A, § 90.803(23); U.S.C.A. Const.
Amend. §; West’s F.5.A. Const. Art. 1,
§ 16.

2. Constitutional Law &=202
Infanis ¢=12

Application at trial of statute which
aliowed admission of hearsay statements
made by children regarding sexual abuse,
which statute was not in effect at time of
offense, did not. violate prohibition against
ex post facto laws; statute did not effect
crime with which defendant was charged,
punishment prescribed therefore, or guanti-
ty or degree of proof necessary to establish
guilt. West's F.S.A. § 90.803(23); US.C.A.
Const. Art. 1, §§ 9, <l 3, 10, <k 1.

3. Infants 20

Videotaped testimeny of child sexual
abuse victim was “testimony” under stat-
ute allowing admission of hearsay state-
ments by children regarding sexual abuse
when child testifies. West's FS.A,, §§ 90.-
803(23), 92.53(1}.
See publication Words and Phrases
for other judicial constructions and
definitions.
4. Criminal Law &=662.1

Allowing child sexual abuse victim's
testimony to be videotaped and shown to
jury rather than given live in open court
did not violate defendant’s right fo con-
front witness; evidence showed that child
would have suffered emotional and mental
harm had the child been forced to testify in
court, and defendant was permitted to
watch testimony behind two-way mirror
and eonduct full eross-examination of child.
US.CA. Const.Amend. 6 West's F.S.A.
Const. Art. 1, § 16; West’'s FS.A. §§ 90
803(23), 92.53{4).

5. Criminal Law &=1168(2}

Child sexual abuse victim’s testimony
did not implicate defendant in any wrong-
doing, and child specifically stated that de-
fendant had not hurt her, rendering testi-
mony totally exculpatory, and thus any er-
ror in denying defendant opportunity to
confront child witness face-to-face wes
harmless beyond a reasonable doubt. T.S.

C.A. Const. Amend, 6; West's F.S.A. Const.
Art. 1, § 16,

6. Infants &=20

Even if child sexual abuse victim's
videotaped testimony was not “testimony”
under statute allowing admission of hear-
say statements of children regarding sexu-
al abuse when child testifies and, requiring
other corroborative evidence of abuse whe
child does not testify, child’s hearsay stal
ments were sufficiently corroborated b
medical testimony and by two witnesse
that testified that defendant admitted
them that he committed the sexual ab
West's F.5.A. § 90.803(23).

7. Infants €20 )

Trial judge was not required to de
mine that child sexual abuse victim w:
competent to testify in order to allow, u
der evidence statute, admission of hearsa]
statements made by child concerning s
al abuse, but rather was only required
determine that statements were trustwo
thy and reliable. West's F.S.
§ 90.803(23).

8. Criminal Law ¢=469

Qualified expert in interviewing chi
sexnal abuse victims was entitled to e
press opinion on issue of whether child
beer sexuslly abused. West's F.S.
8§ 90.702, 90.703.

9, Criminal Law €469

Qualified expert in interviewing chi
sexual abuse victims was not entitled to
give opinion as to whether defendant was
child’s abuser, and admission of such testi-
mony was error. West's F.5.A. §§ 90.403,
90.702, 90.703.

18. Criminal Law ¢=1036.6

Any error in admission of testimony of
child sexual abuse expert that defendant
was person who sexually abused victim
wag not fundamental error, and because
defendant did not object to testimony or
move to strike, court would not consider
propriety of remark on appeal. West's F.S.

A. § 90,403,
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11. Criminal Law &=1043(3)

Defendant’s objection to expert testi-
mony as irrelevant did not preserve for
appesl issue of whether testimony had ef-
fect of improperly vouching for credibility
of hearsay declarant.

Stuart C. Markman of Winkles, Tromb-
ley, Kynes & Markman, P.A., Tampa, and
Ronald K. Cacciatore, P.A., Tampa, for pe-
titioner.

Robert A, Butterworth, Atty. Gen., and
Katherine V. Blanco and Kim W. -Munch,
Asst. Attys. Gen., Tampa, for respondent.

EHRLICH, Chief Justice.

We have for review Glendening v. State,
503 So.2d 335 (Fla.2d PCA 1987), in which
the district eourt expressly declared valid
section 90.803(23), Flerida Statutes (1985).
We have jurisdiction. Art. V, § 3(bX3),
Fla. Const.

On July 26, 1985, Glendening was
charged by information with sexual battery
upon a child eleven years of age or young-
er, in violation of section 794.011(2), Florida
Statutes (1985). The acts upon which the
charge was based were alleged to have
occurred between September 1, 1984 and
June 24, 1985. The alleged victim was
Glendening's  three-and-one-half-year-cld
daughter,

Glendening was found guilty of the
charged offense and received a life sen-
tence with a mandatory minimum twenty-
five years of incarceration. On appeal, the
Second Distriet Court of Appeal affirmed
Glendening’s conviction and sentence, re-
jecting the arguments that the trial court
erred in admitting out-of-court statements
made by the young victim under section
90.803{28), Florida Statutes (1985).

Glendening now seeks review of the deci-
sion of the Second District Court of Appeal.
As the district court below noted, the major
thrust of Glendening's argument involves
the constitutionslity of section 90.803(23),
its applicability to his case, and compliance
with the section's reguirements. Section
90.803(23) is a hearsay exception which per-
mits, under certain circumstances, the in-
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troduction of out-of-court statements made
by a child victim of sexual abuse describing
any act of child abuse, sexual abuse, or any
other offerise involving an unlawful sexual
act, contact, infrusion, or penetration per-
formed in the presence of, with, by, or on
the declarant child, if the child has a physi-
cal, mental, emotional, or developmental
age of eleven or less.

[1] We first reject Glendening’s conten-
tien that section 90.803(23) is unconstita-
tiona! on its face. Glendening relies upon
the arguments set forth in the brief of
Petitioner Perez filed in the case of Perez
. State, Case No. 70,027 in repard to this
issue, We rejected these arguments in our
decision in Perez v. State, 536 So.2d 206
{Fla.1988), released simultaneously with
the present decision.

We next address Glendening’s argument
that because he was charged with an of-
fense occurring befere the effective date of
section 90.803(23}, application of the new
hearsay exception to his case violated the
prohibition against ex post facto laws. The
United States Suvpreme Court has stated
that there has been no attempt to precisely
delimit the scope of the phrase *“exr post
facto law.” One statement of the charac-
teristics of an ex post facto law set forth
by the Supreme Court, however, provided

that *‘any statute which punishes as a -

crime an act previously committed, which
was innocent when done; which makes
more burdensome the punishment for a
crime, after its commission, or which de-
prives one charged with crime of any de-
fense available according to law at the time
when the act was committed, is prohibited
as ex post facto.”” Dobbert v. Florida,
432 11.8. 282, 292, 97 S.Ct. 2290, 2297, 53
LEd2d 344 (197T) {(quoting Beazell v
Ohio, 269 T.5. 167, 16970, 46 S.Ct. 68, 69,
70 L.Ed. 216 (1925)). Another formnlation,
reiterated recently in Miller v. Florida,
alse provides that * Telvery law that alters
the legal rules of evidence, and receives
less, or different testimony, than the law
required at the time of the commission of
the offense, in order to convict the cffend-
er’ " violates the prohibition against ex post
Saclo laws. 482 U.S. 423, 107 S.Ct. 2446,

GLENDENING v. STATE
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2450, 96 L.Ed.2d 351 (1987) (quoting Caid-
er v. Bull, 3 US. (Dall) 386, 1 L.Ed. 648
(1798)). No ez post facto viclation occurs
if 2 change is merely procedural and does
not alter “substantial personal rights.”
Miller, 107 S.Ct. at 2451; Dobbert, 432
U.S. at 293, 97 S.Ct. at 2298.

Relying primarily upon that portion of
the formulation of the scope of exr post
Jacto laws from Miller which is set forth
above, Glendening contends that section
90.803(23) alters the legal rules of evidence
and receives less or different testimony
than the law required at the time of the
commission of the offense. He further
contends that because he was disadvan-
taged by the retrospective application of
the exception, admission of the out-of-court
statements of the child vietim pursuant to
section 90.803(23) in his case violated the
prohibition against ex post facto laws. We
disagree.

The proscription against laws which af-
fect the legal rules of evidence and receive
less, or different, testimony in order to
convict the offender has been construed as
prohibiting those laws which “ ‘change the
ingredients of the offence or the ultimate
facts necessary to establish guilt’” Mil-
ler, 107 8.Ct. at 2453 (quoting Hopt v
Utah, 110 U.S. 574, 590, 4 5.Ct. 202, 210, 28
L.Ed. 262 (1884)). Changes in the admis-
sion of evidence have been held to be proce-
dural. Two examples of this, noted in Dob-
bert, are found in Hopt and Thompson v.
Missouri, 171 U.S. 380, 18 S.CL 922, 43
L.Ed. 204 (1898). In Hopi, the law in ef-
fect on the date of the alleged homicide
provided that a convicted felon could not be
called as a witness. Prior to trial of the
case, the law was changed and a convicted
felon, called to the stand fo testify, impli-
cated Hopt in the crime. The Supreme
Court rejected the argument that the jaw
was ex post facto, stating that “[alny stat-
utory alteration of the legal rules of evi-
dence which ... only removes existing re-
strictions upon the competency of certain
classes of persons as witnesses, reiate to
modes of procedure only” and “are not ex
post faclo in their application to prosecu-
tion for crimes committed prior to their
passage.” 110 U.S. at 589, 590, 4 S.Ct. at

209-10. In Thompsown, the Missouri Su-
preme Court reversed Thompsen’s convie-
tion of murder because of the inadmissibili-
ty of certain evidence. Letters written by
the defendant to his wife were submitted
for handwriting comparison, which was
prohibited by the rules of evidence. Prior
o the second trial, the law was changed to
make this objectionable evidence admissible
and Thompson was again convicted. The
United States Supreme Court rejected the
argument that this change was violative of
the ex post facto clause and held that the
change was procedural. See Dobbert, 432
U.S. at 293, 97 S.Ct. at 2298.

[2] The same reasoning which resuited
in the Supreme Court’s determination that
the statutes in Hopt and Thompson were
procedural leads to the conclusicn that sec-
tion 90.803(23), Florida Statutes, is also
procedural and that the statute does not
affect “substantial personal rights.” Asin
Hopt, “[t]he crime for which the present
defendant was indieted, the punishment
prescribed therefor, and the quantity or the
degree of proof necessary to establish his
guilt, al! remained unaffected by"” the en-
actment of section 90.803(23). 110 US. at
586-90, 4 5.Ct. at 209-10. As in Thomp-
son, section 90.803(23) "left unimpaired the
right of the jury to determine the sufficien-
cy or effect of the evidence declared to be
admissible, and did not disturb the funda-
mental rule that the state ... must over-
come the presumption of his innocence, and
establish his guilt beyond a reasonable
doubt.” 171 US. at 387, 18 S.Ct. at 924.
Accordingly, we conclude that the district
court below correctly held that application
of section 90.803(23) in the present case
does not violate the prohibition against ex
post facto laws.

The third issue addressed concerns com-
pliance with the requirements of section
90.803(28) in the trial court below. Prior to
trial, the state served a motion to videotape
the child's testimeny for introduction at
trial pursuant to section 92.53, Florida Stat-
utes (1985). Section 92.53 provides that
upon
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a finding that there is a substantia} likeli-
hood that a victim or witness [in a sexual
abuse or child abuse case] who is under

the age of 16 would suffer at least mod-

erate emotional or mentai harm if he
were required to testify in open court or
that such victim or witness is otherwise
unavailable as defined in s. $%0.804(1), the
trial court may order the videotaping of
the testimony of the victim or witness in

a sexnal abuse case or child abuse case,

whether civil or criminal in nature, which

videotaped testimony is to be utilized at

tria} in lieu of trial testimony in open

court.
The trial court heard evidence on the mo-
tion and found that there was a substantial
likelihood that the child would suffer at
Jeast moderate emotional or mental harm if
she were required to testify in open court.
The trial court accordingly entered an or-
der permitting the videotaping and re-
quired Glendening to view the testimony
outside the child’s presence.

At the videotaping session, the trial court
first conducted & voir dire examination of
the child to determine her competency to
testify. The trial court concluded that the
child was competent to testify because she
showed an above average intelligence for &
three-and-one-half-year-old child and was
aware of her surroundings, attributing her
inability to explain the difference between
the truth and a lie to the inartful question-
ing by the court and the state attornmey.
Thereafter, when the child was interroga-
ted concerning the matters involved in the
case, she did not implicate her father in any
miseonduct.

Glendening made a preirial motion to
exchude all hearsay statements made by the
child. In response, the state filed a notice
of the various hearsay statements it intend-
ed to introduce. The trial court ruled that
the state’s response did not constitute ade-
quate compliance with the notice require-
ments of section 90.803(23Xb) and permit-
ted the state to file a more detailed re-
sponse. Thereafter, but more than ten
days before trial, the state filed a detailed

1. See ch. 85-53, Laws of Fla.. “WHEREAS, it is

necessary that safeguards be instituted for the
children of the State of Florida who are victim-
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recitation of the hearsay statements to be
offered at trial. At a subsequent hearing
on the motion, the trial court observed that
it could not rule upon the admissibility of
the hearsay statements without hearing
the witnesses' testimeny concerning the cir-
cumstances under which the child’s state-
ments were made.

At trial, the witnesses lsted on the
state's notice testified concerning the out-
of-court statements made by the child and
the circumstances under which the state-
ments were made. The videotape of the
child’s testimony was shown to the jury
once during the state’s casedin-chief and
then again by the defense.

Glendening raises several arguments in
regard to the compliance with section 90.-
803(23) by the trial court. Glendening con-
tends that the requirements of section 30.-
803(23)(aX2) were not met. This subsection
provides that in order to admit the hearsay
statements of a child under this exception,
the child must either {a) testify, or (b} be
unavaitable. If the child is unavailable, the
statute also requires other eorroborative
evidence of the abuse or offense. Glenden-
ing argues the district court below erred in
holding that introduction of the videotaped
testimony of the child, taken pursuant te
section 92.53, was sufficient to satisfy the
requirement that the child testify in order
to admit the child's hearsay statements.
We reject this argument.

{3] Section 92.53(1} provides that when
the requisites of the statute are met, the
trial court may order “the videotaping of
the testimony of the victim or witness ...
which videotaped testimony is to be uti-
lized at trial in Hew of trial lestimony in
open court” (Emphasis added) The siat-
ute clearly provides that videotaped testi-
mony is the equivalent of testimony in open
court. Moreover, the legislative intent in
enacting section 92.53 was to spare chil-
dren, to the extent constitutionally permis-
sible, the trauma of testifying in open
court.! The legislative intent would be de-

ized to assure that their right to be Free from
emotional harm and trauma occasioned by judi-
cial proceedings is protected by the court....”

g R G bl

GLENDENING v. STATE Fia. 217
Cite as 536 So.2d 212 (Fla. 1988}

feated if section 92.53 did not have the
effect of allowing the videctaped testimony
of children meeting the requirements of the
statute where the laws of the state refer o
“tegtimony” or “testifying.”

{41 Application of seetion 92.53 to per-
mit videotaping the child’s testimony in-
stead of requiring the child to testify in
open court for purposes of admitting the
child's out-of-court statements pursuant to
section 90.803(23) does not violate the fed-
eral or Florida constitutional guarantee of
the right of confrontation.? The defendant
is permitted full eross-examination of the
child, which is the functional purpose of the
confrontation clause. Kentucky v Stinc-
er, 482 U.S. 730, 107 S.Ct. 2658, 2664, 96
1.Ed.2d 631 {1987). The jury is still able to
see the witness as the testimeny is given
and “judge by his demeanor upon the stand
and the manner in which he gives his testi-
mony whether he is worthy of belief.”
Mattox v. United States, 156 US. 237,
24243, 15 S.Ct. 337, 339, 39 L.Ed. 409
(1895). The fact that Glendening was re-
quired to view the child's testimony from
behind a two-way mirror as it was video-
taped does not change the conclusion? In
the present case, Glendening was accompa-
nied by counsel behind the two-way mirvor
and was able to communicate with counsel
questioning the child if the need arose.
His opportunity to engage in full and effec-
tive cross-examination was not interfered
with by his exclusion. See, e.g., Stincer,
107 S.Ct. at 266364 n. 9.

Furthermore, although the confrentation
clause does reflect a preference for face-to-
face confrontation st trial, Okio v. Roberts,
448 U.8. 56, 63, 100 S.Ct. 2531, 2537, 65
1.Ed.2d 597 (1980}, the Supreme Court has
recognized that

competing interests, i “closely exam-

ined,” Chambers v Mississippi, 410

US, [284,] at 295, 93 S.Ct.,, [1038] at

1045, {35 L.Ed.24 297] may warrant dis-

2. U.S. Const. amend. VI; art. §, § 16, Fla. Const.

3. Section 92.53(4) provides that
{tthe court may require the defendant to view
the testimony from outside the presence of
the child by means of a two-way mirror or
another similar method that will ensure that

pensing with confrontation at trial. See
Mattox v. United States, 156 U.S., {237,]
at 243, 15 S.Ct. [337,] at 340 [, 39 L.Ed.
409} (“general ruies of law of this kind,
however beneficent in their operation
and valuable to the accused, must ocea-
sionally give way to considerations of
public policy and the necessities of the
case”). Significantly, every jurisdiction
has a sirong interest in effective law
enforcement, and in the development and
precise formulation of the rules of evi-
dence applicable in criminal proceedings.
Id. at 64, 100 S.Ct. at 2538. We agree with
the First District Court of Appeal that
“[wleighing the competing interests in the
balance ... the defendant’s right to con-
front his accusers must give way to the
State’s interest in sparing child victims of
sexual crimes the further trauma of in-
court testimony.” Chambers v. Stale, 504
So.2d 476, 477-78 (Fla. 1st DCA 1987).
Qur conclusion is not aliered by the recent
United States Supreme Court decision in
Coy v. Iowa, — U.S. —, 108 8.Ct. 2798,
101 L.Ed.2d 857 (1988}, which was issued
subsequent to oral argument in the present
case. Coy was charged with sexually as-
saulting two thirteen-year-old girls while
they were camping out in the backyard of
the house next door to him. Neither of the
girls was able to describe their assailant’s
face. At trial, the girls were permitted to
testify behind a large screen which enabled
Coy to dimly perceive the witnesses but
because of which the witnesses were com-
pletely unable to see Coy. See lowa Code
§ 910A.14 {1987). - The United States Su-
preme Court found that Coy’s constitution-
al right to facetoface confrontation was
violated and reversed the judgment of the
Yowa Supreme Court which had affirmed
his convictions and sentences.
There are two reasons why the decision
in Coy does not alter our conclusion. First,
the present case is distinguishable from the

the defendant can observe and hear the testi-
mony of the child in person, but thai the child
cannot hear or sece the defendant. The de-
fendant and the attorney for the defendant
may communicate by any appropriate private
method.
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scenario in Coy. In Coy, the Supreme
Court recognized that “[ilt is true that we
have in the past indicated that rights con-
ferred by the Confrontation Clause are not
absolute, and may give way to other impor-
tant interests.” 108 S.Ct. at 2802. The
majority opinion notes that any such excep-
tion to the right of face-to-face confronta-
tion will only be allowed when necessary te
further an important public policy. The
majority then concludes that whatever ex-
ceptions may exist, the exception set forth
in the lowa statute eculd not be sustained
by any conceivable exception. lowa's argu-
ment that & necessity for an exception was
established by the statute, which creates a
legislatively imposed presumption of tray-
ma, was rejected because the exception
was not a firmly rooted exception and
“there have been no individualized findings
that these particular witnesses needed spe-
cial protection.” Id. at 2803.

In contrast to the statute at issue in Coy,
section 92.53 requires an individual deter-
mination for each child witness that the use
of videotaped testimony is necessary to
prevent the child from suffering emotional
or mental harm. In the present case, the
trial court conducted a hearing on the issue
of whether the child victim would suffer at
least moderate emotional or mental harm if
required to testify in open court. The
child’s mother and the child’s guardian ad
litem testified that the child had expressed
a fear of seeing her father and described
behavior of the child on various occasions
to support their conclusions. In addition,
Dr. Meyer, a pediatrician who had attempt-
ed to examine the child, and Ms. Shapiro, a
social worker who works with sexually
abused children, testified that based upon
their experience with this particuiar child
testifying in open court would be a terrify-
ing experience, particularly if she were to
he cross-examined with her father in the
room. Both Dr. Meyer and Ms. Shapiro
felt that examining the child by way of
videotaping where she was not able to see
4. Justice Scalia went on to note that “[a]n as-

of harm! cannot include con-
sideration of whether the witness's testimony
wonld have been unchanged, or the jury's as-
sessment unaltered, had there been confronta-

her father would minimize her emotional
trauma. Based upon this testimony, the
trial judge concluded that there was a sub-
stantial likelihood that the victim would
suffer at least moderate emotional or men-
tal harm if required to testify in open court
in the presence of the defendant. Thus,
contrary to the facts in Coy, the present
case involved “a casespecific finding of
necessity.” Coy, 108 S.Ct. at 2805 (0'Con-
nor, J., concurring). Moreover, as noted
previously, the protection of child witness-
es from the trauma of testifying in open
court in the presence of the defendant,
when it is demonstrated that there is a
substantial likelihood that such trauma

would result, is 2 public policy of such -

importance as to justify a trial procedure
that calls for something other than face-to-
face confrontation. See id.

(5] Second, Justice Scalia recognized in
the majority opinion in Coy that the United
States Supreme Court has “recognized that
other types of violations of the Confronta-
tion Clause are subject to that harmless
error analysis ... and [has] see{n] no rea-

son why denial of faceto-face confronta-

tion should not be treated the same.” ¢ 108
S.Ct. at 2803. We conclude that if the
denial of face-to-face confrontation in the
present case had been error, any error
would have been harmiess. When ques-
tioned, the child not only did not implicate
the defendant in any wrongdoing, but spe-
cifically stated that he had not hurt her.
Following this testimony by the child dur-
ing examination by the state, defense coun-
sel declined to conduet cross-examination of
the child. Moreover, this exculpatory tape
was presented to the jury by the defense
during its case. Beczuse the videotaped
testimony was totally exculpatory, the ad-
mission of the testimony unquestionably
did not contribute to the econviction and was
harmless beyond 2 reasonable doubt.
State v. DiGuilio, 491 So.2d 1129, 1138
(Fla.1986}.
tion; such an inquiry would obviously involve
pure speculation, and harmlessness must there-
fore be determined on the basis of the remain-
ing evidence.” Coy v. Jows, — US. —, 108
S.C1. 2798, 2803, 101 L.Ed.2d 857 (1988).

GLENDENING v. STATE Fla. 219
Ctie a3 536 So2d 212 (Fia 1588)

Accordingly, we conclude the district
court below correctly held that introduction
of the child's videotaped testimony, taken
pursuant to section 92.53, satisfied the re-
quirement of section 90.803({23}a}2) that
the child either testify or be unavailable.
Accord State v. Sheppard, 197 N.J.Super.
411, 484 A.2d 1330 (Law Div.1984) (Child
viectim would be permitted to testify
through use of video equipment in prosecu-
tion of child's stepfather for sexual assault,
despite resulting lack of eye contact be-
tween child witness and defendant where
defendant, judge, jury, and spectators
would see and hear the child clearly, ade-
quate opportunity for cross-examination
would be provided, and in view of trial
court's finding of harm to the child if she
was required to testify in open court.).

(6] Even if we had agreed with Glen-
dening’s argument that if the child testifies
via videotape rather than in open court, the
child’s out-of-court statements could not be
admitted without first imposing the addi-
tional safeguards under the Ohio v. Rob-
erts, 448 11.S. 56, 100 8.Ct. 2531, 65 L.Ed.2d
597 (1980), unavailable declarant scenario,
it would be of no consequence in our re-
view of the present case. The Roberts
unavailable declarant scenaric requires
that if the declarant is unavailable, the
hearsay must be marked with particular-
ized guarantees of trustworthiness in order
to be admissible. Jd at 65, 100 S.Ct. at
2538, Section 90.803(23) incorporates this
requirement by requiring that there be oth-
8. Glendening’s argument that permitting video-

taped testimony to be the equivalent of in-court

testimony will make it easier for the state to
introduce hearsay and decrease the likelihood
that children will be produced for in-coust testi-
mony is without merit. The argument igrares
the fact that by meeting the lower standard of

d ing that testimony in open court will

cause moderate emotional harm so that the

child's testi may be videotaped, the state is
subjecting the child to cross-examination by the
defense. In contrast, if the state meets the

heaier. burden of h

blishing that

'y
will cause the child to suffer severe

harm, the defense may have no opportunity to
cross-examine the child. In addition, the argu-
ment assumes that the trial court will always
find thai the child will suffer emotional harm if
required to testify in open court. We decline 10

in such Tati
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er corroborative evidence of the abuse or
offense if the child declarant is unavailable.
We held in Perez that this reguirement
satisfied the Roberts standard for admis-
sion of hearsay statements by unavailable
declarants. Perez v State, 536 S0.2d 206
{F1a.1988). In the present case, the abuse
was corroborated by medical testimeny and
by two witnesses who testified that Glen-
dening admitted to them that he committed
the offenses.’

[7] We also reject Glendening’s argu-
ment that the trial court erred in determin-
ing that the child was competent to testify.
We have been referred by Glendening to
portions of the transcript of the competen-
¢y hearing which focus on the child’s weak-
ness as a witness. Other portions, how-
ever, tend to support the child’s competen-
cy to testify. As this Court has previously
held, it is “within the sound discretion of
the trial judge to decide whether an infant
of tender years has sufficient mental ea-
pacity and sense of moral obligation to be
competent as a witness, and his ruling will
not be disturbed unless a manifest abuse of
discretion is shown." Rutledge v. State,
374 So.2d 975, 979 (Fla.1979), cert. denied,
446 U 5. 913, 100 S.Ct. 1844, 64 L.Ed.2d 267
(19803, Our examination of the record re-
veals no abuse of discretion on the part of
the trial judge in permitting the child's
testimony ®

-The final issue involves the alleged im-
proper admission of expert witness testimo-
ny. Rebecca Winkel, a coordinator for the

6. Furthermore, Glendening’s argument that the
child must be testimonially competent in order
for the child's out-of-court statements tc be ad-
mitted has been rejected by this Court in Perez
v. State, 536 S0.2d 206 (Fla.1988). In Perez we
held that the requirement of section 90.803(23)
“that the trial court find that the time, content,
and circumstances of the statement provide suf-
ficient safeguards of reliability furnishes a suffi-
cient guarantee of trustworthiness of the hear-
say statement” to satisfy the requirements of
Ohic v. Roberts, 448 US. 56, §00 S.CL. 2531, 65
LEd2d 597 {1980). At 211. In the present
case, when an objection to the admission of a
hearsay statement was made, the trial court
properly made findings, outside the presence of
the jury, that the out-of-court statements were
reliable.
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child protection team, was recognized by
the trial court as an expert in the area of
interviewing children regarding the subject
of child abuse. During direct examination,
the prosecutor asked: “Mrs. Winkel, based
upon your interview with Jennifer did you
reach any opinion within a reasonable de-
gree of professional certainty as to wheth-
er or not she had been sexually abused?”
Defense counsel objected to the guestion
on the basis that the question called for an
opinion on the ultimate issue in the case
and on the basis that the wilness was not
competent to make the conclusion. The
objection to the guestion was overruled,
with the understanding that the question
was limited to the specific act alleged, anal
penetration, and limited to the doll inter-
view. The question was rephrased as fol-
lows: 'Based upon your interview with
Jennifer, her marking the charts, have you
reached any opinion within & reasonable
degree of professional certainty as to
whether or not Jennifer Glendening’s anus
was penetrated by a penis?” In response
to the question, Mrs. Winke! stated that
she had. When questioned what that opin-
jon was, Mrs. Winkel stated that it was her
opinion “that Jennifer has been sexually
abused by her father.” Glendening con-
tends he was prejudiced by the improper
admission of this expert opinion.
The trial court correctly overruled the
. defense objection to the question. Rebecea
Winkel was recognized, without objection
by the defense, as an expert in conducting
interviews with children regarding suspect-
ed sexual abuse. A trial court has broad
discretion in determining the range of sub-
jects on which an expert witness may be
allowed to testify and unless there is a
clear showing of error, its decision will not
be disturbed on appeal. Johnson v. Stels,
393 So.2d 1069, 1072 (F1a.1980), cert de-
nied, 454 U.S. 882, 102 S.Ct. 364, 70
LEd.24 191 (1981). The trial court did not
abuse its diseretion in determining that an
opinion as to whether the child was sexual-
Iy abused was within the province of the
expert witness.

[8] A qualified expert may express an
opinion as to whether a child has been the
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victim of sexual abuse. Sections $0.702
and 90.703, Florida Statutes (1985), deal
with admissibility of expert testimony and
opinions.
90.702 Testimony by experts.—If scien-
tific, technical, or other specialized
knowledge will assist the trier of fact in
understanding the evidence or in deter-
mining a fact in issue, a witness qualified
as an expert by knowledge, skill, experi-
ence, training, or education may testify
about it in the form of an opinion; how-
ever, the opinion is admissible only if it
can be applied to evidence at trial. -
90.703 Opinion on ultimate issue.—Tes-
timony in the form of an opinion or infer-
ence otherwise admissible is not objec-
tionable because it includes an ultimate
issue to be decided by the trier of fact.
These two sections are subject, however, to
the limitations of section 90.403, Florida
Statutes (1985), which provides in relevant
part:
Relevant evidence is inadmissible if its
probative value is substantially out-
weighed by the danger of unfair preju-
dice, confusion of issues, misleading the
jury, or needless presentation of cumula-
tive evidence. ’
Accordingly, the evidence code sets forth
four requirements to be met in order to
admit an expert opinion: (1) the opinion
evidence must help the trier of fact; {Z) the
witness must be qualified as an expert; (3)
the opinion must be capable of being ap-
plied to evidence at trial; and (4) the proba-
tive value of the opinion must not be sub-
stantially outweighed by the danger of ur-
fair prejudice. See Kruse v. Stale, 483
So.2d 1383 (Fla. 4th DCA 1986).
Testimony in the form of an opinion by
Mrs. Winkel would be helpful te the jury in
view of the age of the victim. The child's
age made it Jikely that her inexperience in
sexual matters woald make it difficult for
her to describe what happened. The opin-
ion of a witness such as Mrs. Winke], rec-
ognized as an expert in interviewing sus-
pected young victims of sexual abuse, pro-
vided the jury more information from
which to decide whether the child had actu-
ally been a victim of sexual abuse. Mrs.
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Winkel's opinion testimony could be applied
by the jury to the medical evidence to con-

" nect the findings of the medical examina-

tion to the cause. The probative value of
the opinion that the child was sexually
abused was not substantially outweighed
by any unfair prejudice. The jury was able
to hear a tape recording of the interview
which formed the basis of Mrs. Winkel's
opinion and heard defense arguments chal-
lenging the interview technique. The jury
was properly left free to determine wheth-
er to accept the opinion and if so, what
weight it should be given. See Kruse. See
also Bloodworth v. State, 504 So.2d 495,
497 (Fia. 1st DCA 1987) {trial court did not
err in allowing expert to express opinion
that the victim had engaged in recent non-
consensual intercourse).

[9,10] We agree with Glendening that
it was improper for the expert witness to
testify that it was her opinion that the
child’s father was the person who commit-
ted the sexual offense. An opinion as to
the guilt or innocence of an accused is not
admissible. See Lambriz v. State, 494 Se.
2d 1143 {F1a.1986); Sprodiey v. State, 442
So.2d 1039 (Fla. 2d DCA 1983). " Althongh
section 90.703 would appear to permit such
an opinion, such testimony is precluded on
the basis of section 90.403. Any probative
value such an opinion may possess is clear-
ly outweighed by the danger of unfair prej-
udice. This error does not, however, re-
quire reversal. Except in cases of funda-
mental error, an issue will not be con
sidered for the first time on appeal. Siein-
korst v. State, 412 So.2d 332 (Fla.1082).
Defense counsel neither objected to the
answer nor moved to strike it and the error
is not of a fundamental nature. According-
1y, the iszue is not properly preserved for
appeal because the question Wwas proper
and the improper reply was not contem-
plated by the question and was not the
subject of a motion to strike.

[11] Glendening also argues that Dr.
Kent, a psychologist, was improperly al-
Jowed to vouch for the credibility of a wit-
ness by stating that in his expert opinion
the child’s ailegation, as conveyed by Mrs.
Winkel, was based upon independent recall

rather than improper prompting. Defense
counsel's objection, however, was on the
basis that the question was irrelevant, not
that the question called for improper
vouching for the credibility of the hearsay
declarant. In order for an argument to be
cognizable on appeal, it must be the specif-
ic contention asserted as the legal ground
for the objection below. Steinhorst Ac-
cordingly, this issue is aiso not properly
preserved for appeal.

In summary, we conclude the district
court below correctly held that section 90.-
§03(23) is constitutional and was properly
applied in the present case. Accordingly,
we approve the decision of the district
court below.

It is so ordered.

McDONALD, SHAW, BARKETT and
KOGAN, 11, concur.

OVERTON, JI., concurs in result
only.

GRIMES, J., did not participate in
this case.
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Juan BANDA, Appellant,
. S
STATE of Florida, Appellee.
No. 69102,

Supreme Court of Florida.
Diec. B, 1988,

Certiorari Denied March 20, 1989.
See 109 S.Ct. 1548,

Defendant was convicted in the Circuit
Court, Pinellas County, James R. Case, J.,
of first-degree murder, and was sentenced
to death. Defendant appealed. The Su-
preme Court held that evidence concerning
defendant’s reasons for killing vietim was
insufficient to establish that murder was
committed without pretense of moral or
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served on March 19. Additionally, we note
that by pretrial order the discovery cutoff
date was set at March 24, 1980, the day on
which appellant's amended offer of judg-
ment was hand-served on appellee. Unfor-
tunately, as we pointed out in our original
opinion, service on March 24, nine days
before trial, was ineffective under rule
1.442, Florida Rules of Civil Procedure,
which requires that offers of judgment be
made more than ten days before trisl. We
do believe, however, that the issues affect-
ing the wvalidity of appellant’s March 24
offer of judgment are of great public im-
portance in view of current legislative and
judicial emphasis on use of the offer-of-
judgment procedure as an effective means
for settling disputes and reducing litiga-
tion, and therefore certify to the Supreme
Court the following questions of great pub-
lic impoertance:
1. WHETHER AN AMENDED OFFER
OF JUDGMENT RELATES BACK TO
THE DATE OF SERVICE OF THE
ORIGINAL OFFER OF JUDGMENT
FOR PURPOSES OF THE TIME RE-
QUIREMENTS IN RULE 1442, FLOR-
IDA RULES OF CIVIL PROCEDURE?
2. WHETHER, WHEN THE ELEV-
ENTH DAY BEFORE TRIAL FALLS
ON A SATURDAY, HAND DELIVERY
OF AN OFFER OF JUDGMENT ON
THE FOLLOWING MONDAY IS EF-
FECTIVE UNDER RULE 1.442, FLOR-
IDA RULES OF CIVIL PROCEDURE?
3. WHETHER AN OFFER OF JUDG-
MENT HAND-SERVED ON THE
NINTH DAY BEFORE TRIAL IS VAL-
ID WHERE THE PARTIES HAVE
AGREED BY PRETRIAL ORDER
THAT THE DISCOVERY CUTOFF
DATE SHALL BE THE NINTH DAY
BEFORE TRIAL?
4. WHETHER AN OFFER OF JUDG-
MENT REMAINS VALID AND OUT-
STANDING AFTER A NEW TRIAL
HAS BEEN GRANTED?

Appellant alsc points out that we errone-
ously stated in our opinion that the trial

1. First trial was in March of 1980, based on
dispute going back to 1978. See Cheek .
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court’s verdict form and instructions to the
jury were submitted to the jury “with the
acquiescence of the parties.” The record
reflects that the jury verdict form sub-
mitted to the jury was prepared by the
court.  Appellant's counsel repeatedly
sought clarification of the effect of the
verdict form and acquiesced in use of the
form and the instructions to the jury after
he received what he considered a satisfac-
tory explanation of their intended meaning
and effect. We do not construe these re-
quests for clarification as an objection to
the allocation of fault covered by the in-
structions and the verdict. We reaffirm
our holding that the verdict rendered by
the jury was applied by the court in “an
eminently sensible” manner that was fair
to both sides.

Appellee’s motion for rehearing of our
order denying attorney’s fees to appellee is
denied because the petition for attorney’s
fees filed in this court fails to state “the
ground .upon which recovery is sought”
pursuant to rule 9.400(b}, Florida Rules of
Appellate Procedure. Such statement of
grounds was of particular importance since
appellant contests appellee’s construction
of the contractual right to fees.

ERVIN and ZEHMER, J3J., concur.

BOOTH, CJ., concurring in part and dis-
senting in part.

BOGTH, C.J., concurring in part and dis-
senting in part:

I respectfully dissent from certification,
since the termination of this litigation’
should not be further prolonged.

McGowan Electric Supply Company, 404 So.2d
834 (Fla. st DCA 1981}

KRUSE v. STATE Fla. 1383
Cite an 483 S0.2d 1383 (Fla.App. 4 Dist. 1986}

Frank KRUSE, Appellant,
v.
STATE of Florida, Appellee.
No. 83-2364. -

Distriet Court of Appeal of Florida,
Fourth Distriet.
Feb. 5, 1986.

Rehearing and Rehearing En Banc
Denied March 26, 1986.

Defendant was convicted in the Circuit
Court, St. Lucie County, Royee R. Lewis,
1., of lewd, lascivious, or indecent assauit
upon a child and he appealed. The District
Court of Appeal, Anstead, J., held that: (1)
expert testimony that victim suffered from
posttraumatic stress syndrome was proper-
1y admitted; (2) testimony did mot invade
the province of the jury; but {8} it was
reversible error to permit State to cross-ex-
amine character witness as to his knowl
edge of other specific arrests and accusa-
tions against the defendant for the same
type of crime; and {4} it was reversible
error not to poll the jury to determine their
exposure to prejudicial and inaccurate me-
dia reports.

Reversed and remanded.

Dell, J., filed an opinion concurring in
part and dissenting in part.

L. Criminal Law €=469

Provision of the Evidence Code, West's
F.S.A. § 90.702, dealing with testimony by
experts requires that such opinion evidence
be helpful to trier of fact, that witness be
qualified as an expert, and that opinion
evidence can be applied to evidence offered
at trial; evidence must also have a proba-
tive value outweighing its danger of unfair
prejudice. West's F.S.A. § 80.403.

2. Criminal Law ¢=469

Expert’s testimony on posttraumatic
stress syndrome was admissible in trial for
jewd, lascivious, or indecent assauit zpon 2
child in which there was no demonstrable

physical evidence of an assault and defend-
ant denied the allegations. West's F.5.A.
§ 90.702.

3. Criminal Law 8=47%

Testimony of physician which outlined
her formal training and experience and her
licensing as a physidian in two states with a
specialty in child and adolescent psychiatry
established her qualifications to render an
opinion on whether victim of alleged sexual
assault was suffering from posttraumatic
stress syndrome. West’s F.8.A. § 90.702.

4. Criminal Law &=486(10)

Expert's testimony that victim suf-
fered from posttraumatic stress syndrome
was predicated upon and tended to explain
evidence offered at trial concerning the vie-
tim’s change in behavior after the alleged
sexual assault. West’'s F.S.A. § 90.702.

5. Criminal Law =474

Testimony of expert that victim of al-
leged sexual assanit suffered from post-
traumatic stress syndrome had probative
value outweighing its potential for preju-
dice. West’s F.5.A. § 90.403.

6. Criminal Law &=470

Expert's testimony that victim of al-
leged sexual assault suffered from pest-
traumatic stress syndrome did net improp-
erly invade the provinee of the jury, which
was called upon to determine whether the
alleged assault actually occurred.

7. Criminal Law &=469

Expert testimony may not be offered
to directly vouch for the credibility of a
witness.

8, Criminal Law &1170'%(1)
Witnesses €274(2)

It was error, and error was reversible,
to permit State to cross-examine defend-
ant’s character witness as to his knowledge
of other specific arrests and accusations
against the defendant for the same type of
crime.

9, Criminal Law =874, 1175
It was reversible error for trial court
to refuse to poll the jury to determine their
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exposure to two admiitedly prejudicial and
inaccurate media reports which were pub-
Yished midtrial and referred to other
charges pending against the defendant.

Gwendolyn Spivey, Tallahassee, for ap-
pellant.

Jim Smith, Atty. Gen., Tallahassee, and
Richard G. Bartmon, Asst. Atty. Gen.,
West Palm Beach, for appellee.

ANSTEAD, Judge.

This is an appeal by Frank Kruse from
his convictions and sentences on two counts
of lewd, lascivious, or indecent assault
upon a child. We reverse and remand for a
new trial because we believe errors were
committed at trial that cannot be deemed
harmless.

It is initially contended that the trial
court erred by admitting the opinion testi-
mony of Dr. Donna Holland, an expert in
child and adolescent psychiatry, that the
child-victim was suffering from a condition
known as Post Traumatic Stress Syndrome.
it is agreed by the parties that there was
no demonstrable physical evidence of an
assault on the alleged victim and that
Kruse, who denied the allegations, and the
victim were the only direct witnesses on
the issue of whether an assault occurred.
The child was seven years of age at the
time of the alleged assault. Dr. Holland
was allowed to deseribe the condition
known as Post Traumatic Stress Syndrome
and to correlate her observations of the
victim’s behavior with commenly observed
behavior patterns of other Syndrome pa-
tients. She testified to the details of the
vietim's and the victim's parents’ state-
ments to her, including the victim’s identifi-
cation of Kruse as the assailant. This
same information was revealed in testimo-
ny presented by the parents and victim at
trial. Dr. Holland concluded that, in her
opinion and based upon her psychiatric ex-
amination and the history of the child’s
behavior before and after the alleged as-
sanlt, the child had suffered a sexual trau-
ma.

483 SOUTHERN REPORTER, 2d SERIES

{1} The Florida Evidence Code became
effective in criminal cases in 1979. See-
tions 90.401 and 90.402, Florida Statutes
(1988), set out a general relevancy standard
for the admission of evidence. Sections
90702 and 90.703 deal specifically with ex-
pert testimony:

90702 Testimony by experts.—If sci
entific, technical, or other specialized
knowledge will assist the trier of fact in
understanding the evidence or in deter-
mining a fact in issue, a witness qualified
as an expert by knowledge, skill, experi-
ence, training, or education may testify
about it in the form of an opinion; how-
ever, the opinion is admissible only if it
can be applied te evidence at trial.

90,703 Opinion on ultimate issue.—
Testimony in the form of an cpinion or
inference otherwise admissible is not ob-
jectionable because it includes an wlt-
mate issue to be decided by the trier of
fact. i

In addition, section 90.403 provides:

90,403 Exclusion on grounds of preju-
dice or confusion.—Relevant evidence is
inadmissible if its probative value is sub-
stantially ocutweighed by the danger of
unfair prejudice, confusion of issues, mis-
leading the jury, or needless presentation
of cumulative evidence. This section
shall not be construed to mean that evi-
dence of the existence of available third-
party benefits is inadmissible.

Section $0.702 contains three requirements:
(1) that the opinion evidence be helpfui to
the trier of fact; {2} that the witness be
qualified as an expert; and (3) that the
opinion evidence can be applied to evidence
offered at trial. These provisions embody
a liberal policy on the admission of expert
evidence, generally rendering such evi-
dence admissible to the extent that it is
helpful to the trier of fact. Section 90.403
adds a fourth test barring evidence that,
although technically relevant, presents a
substantial danger of unfair prejudice that
outweighs its probative value.

In Brown v. State, 426 S0.2d 76 {Fla. 1st
DCA 1983), Judge Ervin discussed the eve-
Jution in Florida decisions, from a rigid test

KRUSE v. STATE Fla. 1385
Clie as 483 So.2d 1363 {FlaApp. 4 Dist. 1986}

of admissibility of evidence relating to new
scientific procedures, to the more generous
relevancy standard contained in the evi-
dence code. Id. at 85-90; see alse Fay w.
Mincey, 454 So.2d 587, 593-94 (Fla.2d DCA
1984), and Howthorne . State, 470 So2d
770 (Fla. 1st DCA 1985) {Ervin, J., concur-
ring in part and dissenting in part). The
more rigid standard evolved from the deci-
sion in Frye v. United Stales, 293 Fed.
1013 (D.C.Cir.1923), which barred the ad-
mission of the results of a lie detector test
because the test had not been generally
accepted by the scientific community.
Hence, the requirement of general accept-
ance was imposed. As Judge Ervin noted
in his partial dissent in Hawthorne, the
evidence code contains no reference o gen-
eral acceptance in regard to the receipt of
expert opinion evidence.

With some gualification, we believe the
relevancy approach set out in the evidence
code is the appropriate standard for deter-
mining the admissibility of expert testimo-
ny on child sexual abuse. The statutery
relevancy standard also comports with the
holdings of the Florida Supreme Court in
the area of expert testimony. The court
Tas stated that while trial courts have
broad discretion in determining the range
of subjects on which an expert may testify,
such testimony should usually be received
only where the disputed issue for which the
evidence is offered, is beyond the ordinary
understanding of the jury. Johnson .
State, 393 So.2d 1069, 1072 (Fia.1980).
This view is consistent with the first re-
quirement of section $0.702, that the opin-
jon evidence be helpful to the trier of fact,
as well as the provisions of section 90.403,
that the danger of prejudice may cutweigh
the value of the evidence.

[2] The highest courts of other states
have cited evidence code provisions similar
to section 90.702 in support of the admissi-
bility of expert testimony on child sexual
ahuse; see State v. Myers, 359 N.W.2d 604,
609 (Minn.1984)% and State v Middleton,
964 Or. 427, 657 P.2d 1215, 1219 (1983). In
Terry v. Stale, 467 S0.2d 761 (Fla. 4th DCA
1085), we cited the evidence code in support

of our holding that evidence relating to
battered women's syndrome was relevant
to a defendant’s claim of self defense in a
prosecution for manslaughter. 467 So.2d
at 764. In so holding, we noted that such
evidence would be helpful to the jury in
interpreting the circumstances surrounding
the incident as they affected the reason-
ableness of the defendant’s belief that she
was in danger. Id A similar rationale
-was employed by the Nevada Supreme
Court when it held, in a factual context
similar to this, that expert testimony on
child sex abuse was admissible to explain
the behavier of the viclim after the inci-
dent. Swmith v. State, 688 P.2d 326, 327
(Nev.1984). We do not believe the issue
presented here is much different than that
decided in Terry, and we conclude that the
trial court did not err in ruling that the
opinion evidence on the Post Traumatic
Stress Syndrome met the requirements of
the evidence code. .

Initially, in view of the absence of physi-
cal evidence of assault and the age of the
victim-witness, it appears that testimony
about the syndrome would be helpful to the
jury in providing more information from
which to decide whether the child had been
s victim of sexual abuse. The expert’s
testimony connected the alleged victim's
change in behavior, which was described by
the victim's parents, to the trauma of the
sexual assault, which was deseribed by the
vietim. Dr. Holland initially indicated, and
then affirmed on cross-examination, that
her opinicn was predicated on the validity
of the history given to her by the child and
the parents. Accepting the validity of the
testimony of the victim and the parents,
she stated that the happening of the trau-
ma would explain the change in behavior.
Henee, the change of behavior could be
utilized by the trier of fact as relevant
evidence that the trauma did accur. While
we also believe that jurors would have
some ability to decide for th lves
whether the child’s behavioral changes may
be related to the trauma, we do not believe
that the implications are s0 easily under-
stood as to bar the receipt of a psychiatric
expert's analysis thereof. Cf Johnson 2.
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State. Accordingly, in our view the first
requirement of section $0.702, that of help-
fulness to the trier of fact, was met here.

i3,4] We also believe Dr. Holland's tes-
timony, which outlined her formal training
and experience, and her licensing as a phy-
sician in two states, with a specialty in
child and adolescent psychiatry, established
her gualifications to render an opinion, the
second requirement of section 90.702. The
third requirement, that of relating the opin-
jon evidence to other evidence offered at
trial, was met because Dr. Holland’s opin-
ion was predicated upon and intended to
explain the evidence offered at trial of the
victim's change in behavior and the victim’s
claim of trauma at the hands of the appel-
lant.

[5] The fourth test for admissibility
contained in the provisions of section 90.-
403 presents a more difficult issue: Is the
probative value of Dr. Holland's testimony
substantially cutweighed by its potential
prejudicial effect? We have already dis-
cussed to some extent the probative value
of Dr. Holland's testimony in assessing its
helpfulness as required by section 90.702.
We must also examine its costs. We are
aware, for example, of the danger that the
trier of fact may place undue emphasis on
evidence offered by an expert, simply be-
cause of the special gloss placed on that
evidence by reason of the witness’ status
as an expert. A similar concern is that the
jury may infer that the expert, simply by
virtue of his appearance for one party, is
vouching for the credibility of that party.
These are dangers present in every case
invelving an expert and should perhaps be
the subject of instructions to the jury.
However, they are not themselves suffi-
cient reasons to exelude opinion testimony.
We have already noted that Dr. Holland
predicated her opinion on the reliability of
the history cbtained. In cther words, the
diagnosis was dependent on the accuracy
of the reports of the assault and the child's
changes in behavior. The jury was left
free, as it should have been, to determine
the validity of those reports in accepting,
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rejecting and weighing the testimony of
the parents, the child, and the expert.

Another danger is that the opinion evi-
dence may be unreliable. In this regard,
we reaffirm what we view to be a funda-
mental requirement that the party seeking
to introduce expert testimony first estab
lish that the subject can support an expert
opinion with a reascnable degree of reliabil-
ity. Expert testimony in areas that are not
sufficiently developed to support an expert
opinion can present the kind of danger that
section 90.403 was designed to prevent.
While there is no requirement to demon-
strate general acceptance, we believe that,
without some indicia of reliability, opinion
evidence on a particular subject could hard-
Iy be helpful t¢ a jury as required by
section 90.702. We note the concern raised
by other state courts regarding the scien-
tific validity of using the results of re-
search on varius stress disorders as the
basis for expert cause-effect testimony in 2
criminal justice context. For example,
courts considering the admissibility of testi-
mony on repe trauma syndrome involving
an adult victim in a prosecution for rape
have questioned whether the syndrome is
actually relied upon by the medical commu-
nity to establish that a rape had in fact
oceurred; see People v. Bledsce, 36 Cal.2d
236, 203 CalRptr. 450, 459-60, 631 P.2d
291, 300-01 (1984} State v. Saldana, 324
N.W.2d 227, 229-30 {Minn.1982). Here, Dr.
Holland testified to the widespread use
among psychiatrists of the Post Traumatic
Stress Syndrome as a descriptive term to
identify the psychological problems and
pattern of behavier of a child who has
suffered a traumatic experience, such as 2
sexual assault. Her testimony established
that the syndrome was actually used to
diagnose and treat patients, We believe
her unrebutted testimony sufficiently es-
tablished the reliability of the method of
diagnosing the syndrome and its use in the
medical community to permit the expres-
sion of an opinion under the statutory rele-
vance standard.

It is also contended that Dr. Holland's
testimony that the victim had suffered a
sexual assault or been abused invaded the

KRUSE v. STATE Fla. 1387
Clte as 483 So.2d 1383 (FlaApp. 4 Dist. 1986)

province of the jury. In Farley v Stale,
324 So.2d 662 (Fla. 4th DCA 1975}, cerl
denied, 336 So.2d 1184 (Fla.1976), an ap-
peal from a cenviction for rape, we held
that the trial court erred in admitting the
opinion testimony of a physician expert
that the alleged victim had been raped.
Our opinion was predicated upon the view
that an expert may not state an opinion
that a criminal violation had occurred or
that the defendant was guilty of such viola-
tion. 324 So.2d at 663; see also Spradley
v. State, 442 So.2d 1039, 1043 (Fla. 2d DCA
1983). While an expert may testify to mat-
ters within his or her expertise, "it is not
the function of an expert witness to draw
legal conclusions.” Palm Beach County v.
Town of Paim Beach, 426 So.2d 1063, 1070
{Fla. 4th DCA 1983). However, in Farley,
we were careful to note that in North v
State, 65 50.2d 77, 87 (Fla.1952), the follow-
ing opinion had been allowed:
“Because of the multiplicity, nature and
distribution of various wounds on this
body, 1 concluded that they were most
consistent with the person having been
assaulted, principally by blunt force, and
that the method of assault is most con-
sistent with strangulation.” Id. at 87.

Farley v. State, 324 So.2d at 663.

[6) Initially, we observe that no objec-
tion was made to the particular question
and answer that is now challenged as in-
vading the province of the jury. In any
case, however, when considered in the con-
text of her entire testimony, we believe Dr.
Holland's opinions were consistent with
those permitted in North and distinguish-
able from those found objectionable in Far-
ley. The Nortk view is also consistent
with the provisions of section 90.703 of the
evidence code, which provides that expert
testimony is not rendered inadmissible
merely because it includes an ultimate is-

1. Even prior to the enactmenl of the evidence
code, experts in civil cases were allowed to offer
opinions as to ultimate Facts in issue; see Buch-
man v, Seaboard Coast Line Railroad Company,
381 So.2d 229 (Fla.1980) (“human factors” ex-
pert in negligence case); see also Schoof Board
of Broward County v. Suretie, 334 So.2d 147
(Fla. 4th DCA 1981) (“safety engineer” testified

sue to be decided by the trier of fact.! The
Third District has held that section 90.703
permits an expert to testify in a prosecu-
tion for rape that the vietim’s injuries were
consistent with forced sexual interccurse.
Ferradas v. State, 434 So2d 24 (Fla. 3d
DCA 1983). In this case, the jury obvious-
ly had to decide the factual issue of wheth-
er the victim was actually subjected to 2
sexual assault, an issue similar to that in-
volved in North and Ferradas. We also
note that this view is not novel, since medi-
cal experts have traditionally been allowed
to testify on numerous issues ultimately to
be decided by the jury. For example, in
Florida, when insanity is raised as a de-
fense, the issues are (1) the individual's
ability at the time of the incident to distin-
guish right from wroeng; and {2) his ability
to understand the wrongness of the act
committed. Gurganus v. State, 451 So0.2d
817, 820 (Fla.1984). Experts are routinely

_called to testify regarding the defendant’s

sanity in precisely these terms, see John-
son v. State, 408 S¢.2d 813 {Fla. 3d DCA
1982).

In our view, the opinion of Dr. Helland in
this case, was more in the nature of a
medical opinion that trauma was respon-
sible for the child's behaviora! problems,
than a legal conclusion that a criminal act
had occurred. As in Ferradas, the gist of
Dr. Holland's testimony was that the vie-
tim’s reported behavioral changes were
consistent with her report of sex abuse.
Based upen all the considerations discussed
above, we cannot say that the probative
value of the opinion evidence on the Post
Traumatic Stress Syndrome offered here
was so substantially outweighed by the
danger of undue prejudice as te bar its
admission under section 90.403.

[71 By our holding, however, we by no
means recede from the position that expert

to dangerous condition of school bus stop).
Such testimony is permissible so long as the
trier of fact is not directed to arrive at a conclu-
sion which it should be free to determine from
the Ffacts presented. Town of Palm Beach v.
Palm Beach Cownty, 460 So2d 879, 882 (Fla.
1985).
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testimony may not be offered to directly
vouch for the credibility of a witness. A
concern which underlied our decision in
Farley was that the expert testimony in
that case would be construed as a direct
comment on the eredibility of a witness, the
alleged victim. At one point in the trial,
Dr. Holland indirectly testified te the
child’s credibility when she stated that she
believed the child was able to tell fantasy
from reality. One could infer from this
statement that the expert was of the opin-
jon that the child was truthful in relating
her account of the sexual assault. How-
ever, no objection to this statement was
raised at trial and as such the objection
must be considered waived. Witt ». State,
388 Seo.2d 1 (Fla. 4th DCA 1980} DeLuca
v. State, 384 So.2d 212, 213 (Fla. 4th DCA
1980). In our view direct testimony on the
credibility of witnesses is inherently unreli-
able. We have already discussed some
probiems relating to 2 juror’s treatment of
expert testimony. Some bolstering of a
party’s credibility cannot be helped. For
instance, it is not impermissible for a physi-
cian to relate a party’s complaints and his-
tory and then offer an opinion predicated in
part on that information. Part of the rea-
son that opinion is allowed is because the
factual predicate upon which it is based,
usually provided by the testimony of the
party, is itself directly subject to the jury's
scrutiny. However, as with the opinion of
so-called “lie detector’ experts, we have
consistently rejected scientific or expert de-
terminations of credibility. Knight =
Siate, 97 S0.2d 115, 119 (Fla.1957); Gold-
stein v. State, 447 S0.2d 903, 905 (Fla. 4th
DCA 1984); Rodriguez v State, 413 So0.2d
1303, 1305 (Fla. 3d DCA 1982y, Holliday v.
State, 389 So.2d 679, 680 (Fla. 3d DCA
1980). We caution trial courts to be care-
ful that such opinions are not put before
juries, including the cne that may be im-
paneled to try this case again.

[8] Netwithstanding our disagreement
with appellant as to the admission of testi-
mony on the Post Traumatic Stress Syn-
drome, we agree that other errors ocenrred
that mandate reversal. First, we agree
that the court erred by allowing the state
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to cross-examine the appellant’s character
witness as to his knowledge of other specif-
ic arrests and accusations against appellant
for the same type of crime. The rule is
clear that the state may only rebut testimo-
ny on reputation for good moral character,
by reputation testimony as to bad moral
character, not by cross-examination about
prior arrests or specific bad acts. Dizon 1.
State, 426 So.2d 1258 (Fla. 2d DCA 1983);
Michaels v. State, 429 So.2d 338 {Fla. 2d
DCA 1983% §§ 90.404(1Xa), 90.405, Fla.
Stat. {1983). Here the state was allowed,
through the guise of impeaching a charac-
ter witness, to inform the jury that the
appellant had been accused of other speeif-
ic child sexual abuse crimes, evidence that
is admitted to be irrelevant and inadmissi-
ble on the present charges, and of such a
nature that we could hardly hold harmless.

181 We also agree that it was reversible
error for the trial court to refuse to poll the
jury to determine their exposure to two
admittedly prejudicial and inaccurate media
reports, published mid-trial and also refer-
ring to other charges pending against the
appellant. This question was addressed in
Robinson v. State, 438 So.2d 8 {Fla. 5th
DCA), petilion for rev. denied, 438 So.2d
834 (Fla.1983), wherein it was held that a
new trial was required where the trial
court failed to take any action to determine
whether the jurors had been exposed to
and prejudiced by certain newspaper arti-
cles published after jury selection and re-
lating te the appellant’s trial. We agree
with the holding in Robinson requiring a
new trial as applied to the facts here.

In view of our resolution of the issues
discussed above, it is unnecessary to ad-
dress the other points on appeal. Accord-
ingly, for the reasons set out above we
reverse and remand for a new trial.

HURLEY, J., concurs.

DELL, J., concurs in part and dissents in
part.

DELL, Judge, concurring in part and dis-
senting in part:

1 agree that this case must be reversed
and remanded for a new trial because the

LOUGHAN v. SLUTZ SEIBERLING TIRE Fla. 1389
Clie as 483 So.2d 1339 {FixApp. | Dist. 1986)

trial court admitted testimony concerning
other criminal charges against appellant
and failed to poll the jury regarding media
articles related to those charges. 1 write
this special concurrence to express my con-
cern regarding the expert testimony of Dr.
Holland. While I agree that testimony
from a qualified expert witness may be
introduced in 2 child abuse case to explain
changes in a child's behavior and to relate
such changes to the issue of whether that
child has been subjected to child abuse,
such testimony must be scrupulously Himit-
ed to this narrow area of the witness's
expertise.

Dr. Holland first related the child’s histo-
ry which included the child’s accusation
that appellant had sexually abused her.
Dr. Holland further testified that in her
opinion the child had been sexually assault-
ed and abused. This testimony, coupled
with the history given by the child, estab-
lished not only that a sexual assault had
oceurred, but that appeliant had committed
the crime.

Such an opinion is not permissible; Gibbs

v. State, 193 So.2d 460 {2¢ DCA Fla.

1967):

“The opinion of a witness as to the
guilt or innocence of an accused person
is not admissible in evidence.” Id. at
463.

Farley v State, 324 So.2d 662, 663-64 (Fla.
4th DCA 1975), cert. denied, 336 So.2d
1184 (Fla.1976).

Contrary to the majority opinion, I find no
support in North v Slale, 65 So.2d 77
(Fla.1952), for the admission of Dr. Hol-
land’s testimony. The court in North per-
mitted the testimony quoted by the majori-
ty because:

This question did not call for an answer

from Dr. Mills as to whether or not there

was a felonious assault or who made the
assault.
65 So.2d at 87 {emphasis supplied}.

Ancther problem occurred when Dr. Hol-
land expressed her opinion that the child
was not indulging in fantasies. Such testi-
mony did not constitute mere bolstering of
the child's testimony. Rather, it constitat-

ed a clear statement on the credibility of
the child. The credibility of a witness is a
question for the jury. See Farley v. State.
In this case, Dr. Holland’s testimony left
nothing for the jury to decide.

1 am not sure what the majority opinion
will permit upon retrial, but if it can be
interpreted to mean that such testimony
may be admitted under the guise of an
expert medical opinion, I must respectfuliy
dissent.

John LOUGHAN, Appellant,
v.

SLUTZ SEIBERLING TIRE AND SEN-
TRY CLAIMS SERYICE, Appellee.

No. BF-418.

District Court of Appeal of Florida,
First District.

Mareh 11,,1986.

Employee who sustained compensable
head injury brought workers’ compensation
claims for reimbursement of medical ex-
penses relating to back injury and shoulder
condition. Deputy Commissioner Joseph F.
Hand entered order denying claims, and
employee appealed. The District Court of
Appeal, McCord, Guyte P, Jr. (Ret), Asso
ciate Judge held that: (1) finding that em-
ployee's shoulder condition was not causal-
iy connected to work-related accident was
unsupported by competent substantial evi-
dence, and {2) refusal to excuse employee’s
late filing of claim for reimbursement of
medical expenses relating to back injury
was not abuse of deputy’s discretion.

Affirmed in part; reversed in part and
remanded with directions.
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In conclusion, because in this case we
cannot ascertain whether the hearings offi-
cer properly followed the regulations rele-
vant to the inquiry before her, the order is
VACATED and the cause is REMANDED
to the hearings officer for further consider-
ation of the evidence according to the appli-
cable regulations and consistent with this
opinion.

JOANOS and BARFIELD, JJ.,

concur.

Ira W. THOMPSON, Appellant,
¥,

DEPARTMENT OF HEALTH AND RE-
HABILITATIVE SERVICES, Appellee.

No. 88-482.

District Court of Appeal of Florida,
First District.
Qct. 19, 1988,

State employee petitioned for atterney
fees under Egual Access to Justice Act.
The Division of Administrative Hearings,
Stephen F. Dean, Hearing Officer, denied
petition, and appeal was taken. The Dis-
trict Court of Appeal, Zehmer, J., held that
state employee involved in regulatory pro-
ceeding to determine his eligibility for con-
tinued employment was not “small busk
ness party,” within meaning of Equal Ac-
cess to Justice Act, and thus could not
recover attorney fees and costs upon suc-
cessful challenge to determination that he
was ineligible for continued employment.

Affirmed.

States e=215

State employee involved in regulatory
proceeding to determine his eligibility for
continued employment was not “small busi-

ness party,” within meaning of Equal Ac-
cess to Justice Act, and thus could not
recover attorney fees and costs upon suc-
cessful challenge to determination that he
was ineligible for continued employment.
West's F.8.A. § 57.111{3)d, ), (4Ha).

Harry L. Witte of Patterson and Trayn-
ham, Tallahassee, for appellant.

John R. Perry, Asst. Dist. Legal Counsel,
Tallahassee, for appellee,

ZEHMER, Judge.

Ira W. Thompson appeals a final order of
the Division of Administrative Hearings de-
nying his petition for attorney’s fees filed
pursuant te § 57.111, Florida Statutes
{1987}, the Florida Equal Aceess to Justice
Act. We reject Thompson's contention that
2 state employee invelved in a regulatory
proceeding to determine his eligibility for
continued employment is entitled to.the
protection of this act, and affirm.

This action originated in December 1988,
when officials of Florida State Hospital
determined that, by reason of the prosecrip-
tions in section 394.457(6), Florida Statutes
{1987}, Thompson was ineligible for contin-
ued employment in the position of Unit
Treatment and Rehabilitation Director of
Unit 27 of the Florida State Hospital be-
cause of his 1974 conviction for possession
of cocaine. A formal hearing was held, at
which time Thompson presented evidence
of his rehabilitation and full pardon for this
conviction. It was determined that Thomp-
son’s position of director was not a “care-
taker” position within the meaning of sec-
tion 393.0655, so the Department of Health
and Rehabilitative Services was ordered to
reinstate Thompson.

Thompson then filed a petition for attor-
ney’s fees pursuant te section 57.111
Thompson alleged that he became “a ‘pre-
vailing small business party’ in [DOAH
Case No. 87-02%0C] on November 24, 1987,
when HRS entered a final order {sustaining
his] position.” Thompson contended he
was a sole proprietor of an unincorporated
business within the meaning of the act
“hecause the action initiated against him

ANDREWS v, STATE Fla. 841
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by the Agency involved his livelihood, and
involved the Agency’s determination, in its
regulatory capacity pursuant to Chapter
393, Florida Statutes, that the Respondent
did not meet the requirements necessary to
engage in his profession.”” Thompson also
contended that the Agency’s actions were
“substantially unjustified in law and in
fact, and {that] no circumstances exist{ed]
that would make the requested award un-
just.” The hearing officer denied the peti-
tion for attorney’s fees, finding that
Thompson did not meet the criteria cutlined
in § 57.1113)(d) to be considered a “small
business party.”

Section 57.111, Fla.Stat. (1987}, provides
for an award of attorney's fees from the
state to a “small business party” under
certain circumstances in order to “diminish
the deterrent effect of seeking review of,
or defending against, governmental ac-
tion.” This section states in part

(3%d) The term “small business party”

means:

la. A sole proprietor of an unincorpe-

rated business, including a professional

practice, whose principal office is in this
state, who is domiciled in this state, and
whose business or professional practice
has, at the time the action is initiated by

a state agency, not more than 25 full-

time employees or a net worth of not

more than $2 million, including both per-
sonal and business invistments;

- * » * . *

{e) A proceeding is “substantially justi-
fied” if it had a reasorable basis in law
and fact at the time it was initiated by 2
state agency.

{(4){a} Unless otherwise provided by law,
an award of attorney’s [{ees and costs
shall be made to 2 prevailing small busi-
ness party in any adjudicatory proceed-
ing or administrative proceeding pursu-
ant to chapter 120 initiated by a state
agency, unless the actions of the agency
were substantially justified or special cir-
cumstances exist which would make the
award unjust.

In this case, the hearing nfficer correctly
found that Thompson did nct fall within the
statutory definition of “small business par-

ty.” There is no evidence to support
Thompson’s contention that he is the =ole
proprietor of an unincorporated business,
nor does he fii within the definition of
partmership or corporation. Rather, the ev-
idence shows that Thompson is a state em-
ployee employed on a salaried basis by the
Florida State Hospital. By definition, the
Florida Equal Access to Justice Act does
not apply to individual employees such as
Thompson. If the legislature had intended
the act to apply te individual employees it
could have said so.

We recognize the apparent unfairness in
permitting the limited elass of persons fall-
ing within the definition of “small business
party” to recover attorney fees and costs
while excluding other persons such as em-
ployees of private and governmental enti-
ties who are forced to litigate with state
agencies. However, Thompson makes no
attack on the constitutional validity of the
statute; and whether to extend the act's
protection beyond the limitations presently
imposed by the statute is a matter for
legislative, not judicial, action.

AFFIRMED.

ERVIN and WENTWORTH, JJ,,
£oneur.

Q¢ KEY HUsBER STITEM

Tommie Lee ANDREWS, Appellant,
V.
STATE of Florida, Appeliee.

No. B7-2166.

District Court of Appeal of Florida,
Fifth District.
Oct. 20, 1988,

Rehearing Denied Nov. 22, 1888.

Defendant was convicted in the Circuit
Court, Orange County, Rom W. Powell, I,
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of aggravated battery, sexual battery, and
armed burglary of a dwelling. Defendant
appealed. The District Court of Appeal,
Orfinger, J., held that: (1) “genetic finger-
print” evidence was admissible, and {2)
charges of aggravated battery and sexual
battery arose from discrete acts committed
during one transaction and separate convic-
tions and punishments were thus appropri-
ate.

Affirmed.

1. Criminal Law €=388(1)

Where a form of scientific expertise
has no established “track record” in litiga-
tion, courts may look to a variety of factors
that may bear on reliability of evidence,
including novelty of new technique, ie., its
relationship te more established modes of
scientific analysis; existence of specialized
lterature dealing with technigue; qualifica-
tions and professional stature of expert
witnesses, and nonjudicial uses to which
scientific technique are put.

2. Criminal Law €=388(2)

“Genetic  fingerprint” evidence, by
which strands of coding found in genetic
molecule of deoxyribonucleic acid (DNA)
are compared for purpose of identifying
perpetrator of crime was admissible, evi-
dence derived from DNA print identifica-
tion appeared based on proven scientific
principles, there was testimony that the
evidence had been used to exonerate those
suspected of criminal activity, and test was
administered in eonformity with accepted
scientific procedure so as to ensure to
greatest degree possible a reliable result.

3. Criminat Law =726

Prosecutor’s comment that no evidence
had been presented which provided irmo-
cent explanation was’ proper response to
defendant’s argument that there was inno-
cent explanation for defendant’s finger-
prints found on victim's window screen.

4, Criminal Law &>29(12), 984(6)
Charges of aggravated battery and

sexual batlery arose from discrete acts

committed during one transaction; there-

fore, separate convictions and punishments
were appropriate.

James B. Gibson, Public Defender and
Kenneth Witts, Asst. Public Defender,
Daytona Beach, for appellant.

Robert A. Butterworth, Atty. Gen., Talla-
hassee and Kellie A. Nielan, Asst. Atty.
Gen., Daytona Beach, for appellee.

Andre A. Moenssens, Kilmarnock, Va.,
for amicus curize, Lifecodes Corp.

ORFINGER, Judge.

The issue in this case concerns the admis-
sibility of “genetic fingerprint” evidence,
by which strands of coding found in the
genetic molecule of deoxyribonucleic acid
(DNA) are compared for the purpose of
identifying the perpetrator of 2 erime. The
trial court admitted the evidence, and the
jury convicted defendant of aggravated
battery, sexual battery and armed burglary
of a dwelling. Defendant also contends
that his motion for mistrial should have
been granted because of an improper com-
ment by the prosecutor, and that he could
not be convicted for both aggravated bat-
tery and sexual battery arising from the
same incident. We conclude that the evi-
dence was properly admitted and that de-
fendant’s other issues are without merit,
and we affirm.

In the early morning hours of February
21, 1987, the vietim was awakened when
someone jumped on top of her and held
what felt like a straight edge razor to her
neck. The intruder, who the victim could
only identify at trial as a strong, black
male, held his hand over her mouth, told
her to keep quiet and threatened to kill her
if she saw his face. The victim struggled
with the intruder and for her efforts was
cut on her face, neck, legs and feet.

The intruder then forced vaginal inter-
conrse with the victim, following which he
stole her purse contzining about $40, and
then left the house. A physical examina-
tion made after the attack was reported to
the police revealed the presence of semen
in the victim's vagina. A crime lab analyst
testified that both the victim and appellant
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were blood type O but that appellant like a
majority of the population is a secretor
(secretes his blood type in his saliva and
other body fluids) while the victim was not.
Blood type O was found in the vaginal
swabs taken from the vietim though the
analyst conceded that while this result
could have come from the semen-found in
the victim’s vagina, it also could have come
from the victim's blood picked up by the
swab. The analyst concluded that appel-
lant was included in the population {which
e stated constituted 65% of the male popu-
lation} that could be the source of the se-
men.

A crime scene technician testified that en
the morning following the crime one of the
windows of the victim’s house was open,
and the screen was missing. The victim
had testified that this window had been
broken previcusly and was held together
with wire from a coat hanger. A screen
was found on the ground and fingerprints
were lifted from it.. A fingerprint expert
testified that two of the prints lifted from
the screen matched appellant’s right index
and middie finger.

Over objection, the state presented DNA
print identification evidence linking appel-
lant to the crime. The DNA test compared
the appellant’'s DN A structure as found in
his blood with the DNA structure of the
victim’s blood and the DNA found in the
vaginal swab, taken from the victim shortly
after the attack. The test was conduncted
by Lifecodes Corp., a corporation specializ-
ing in DNA identity testing. Dr. Baird of
Lifecodes testified to a mateh between the
DNA in appellant’s blood and the DNA
from the vaginal swab, stating that the
percentage of the population which would
have the DNA bands indicated by the sam-
ples would be 0.0000012%, In other words,
the chance that the DNA strands found in
appellant’s blood would be duplicated in
some other person’s cells was 1 in 839,914,
540.

We have found no other appellate deci-
sion addressing the admissibility of DNA
identification evidence in criminal cases.
Although appellant primarily attacks the
methods used by Lifecodes as opposed to

the admissibility of DN A evidence in gener-
al, the novelty of the guestion requires, in
our opinicn, that we address both issnes.

{A) ADMISSIBILITY OF A NEW SCIEN-
- TIFIC TECHNIQUE—STANDARD

We begin by confessing some uncertain-
ty as to the standard applicable in this
state governing admissibility into evidence
of a new scientific fechnique. In the semi-
nal case of Frye v. United States, 293 F.
1613 (D.C.Cir.1923), which involved the
question of admissibility of lie detector test
results, the court, in holding that expert
testimony relating to novel scientific evi-
dence must satisfy a special foundational
requirement not applicable to other types
of expert testimony, declared:

Just when a scientific principle or dis-

covery crosses the line between the ex-

perimental and demonstrable stages is
difficnlt to define. Somewhere in the
twilight zone the evidential force of the
principle must be recognized, and while
the eourts will go a long way in admit-

ting expert testimony deduced from a

well-recognized scientific principle or dis-

covery, the thing from which the deduc-
tion is made must be sufficiently estab-

{ished to have gained gemeral accept-

ance in the particulor field to which it

pelongs. {Emphasis in originall
293 F, at 1014.

One leading commentator has summa-
rized Frye as requiring courts to deter-
mine: {1} the status, in the appropriate
scientific community, of the scientific prin-
ciple underlying the proffered novel evi-
dence; (2) the technigue applying the scien-
tific principle; and (3) the application of the
technique on the particular occasion. Gian-
nelli, The Admissibility of Novel Scientific
Evidence: Frye v. United States A Half
Century Later, 80 Columbia Law Rev.
1197, 1201 (1980). Frye is still applied in a
number of jurisdictions, compare Cobey v
State, T3 Md.App. 233, 533 A.2d 944 (1987}
(state failed to establish that chromosome
variant analysis was generally accepted as
reliable in relevant scientific community)
with People v. Reilly, 196 Cal App.3d 1127,
242 Cal Rptr. 496 (1987} (sufficient showing
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made that electrophoretic typing of dried
bloodstains had found general acceptance
or consensus in scientific community to
warrant its introduction}, though it has of
late come in for criticism by a number of
judges and commentators as being too in-
flexible * as well as inconsistent with mod-
ern evidence codes. See, eg., Uniled
Siates v. Downing, 753 F.2d 1224 (3d Cir.
1985); Brown v. State, 426 Sc.2d 76, 87-89
{Fla. 1st DCA 1983} Giannelli, supra.
Ope judge has suggested that the Frye
standard should be rejected as & precondi-
tion to the admissibility of evidence relat-
ing to novel scientific techniques. Haw-
thorne v. State, 470 S0.2d 770, 783 {Fla. 1st
DCA 1985) (Ervin, C.J., concurring and dis-
senting in part}.

In Brown v. State, 426 So0.2d 76 (Fla. 1st
DCA 1983} Judge Ervin exhaustively re-
viewed the law in Florida on the applicabili-
ty of the Frye test, concludine that it was
unclear whether that test had been accept-
ed by the Florida courts. His review of
Kaminski v. State, 63 So.2d 339 (Fla.1952),
Coppolino v. State, 223 So.2d 68 {Fla. 2d
DCA 1968), appeal dismissed, 234 So.2d
120 (Fla.1969}, cert. denied, 389 U.B. 927,
90 S.Ct. 2242, 26 L.Ed.2d 794 (1970}, and
Jent v. State, 408 S0.2d 1024 {F1a.1981) led
him to conclude that the Frye test had not
been adopted. He added, however that

More recently the Florida Supreme Court

cited Coppoline as supporting 'its view

that “[a]} court should admit evidence of
scientific tests and experiments only if
the reliability of the results are widely
recognized and accepted ameng scien-

tists.”” Stevens v. State, 419 So0.2d 1058,

1063 (Fla.1982). Superficially, it would

seem that the above statement embraces

the Frye rule, yet the court’s reliance
upon Coppoline undercuts that interpre-
tation. Additionally, the statement made
in the same paragraph that “[t]he admis-
sibility of a test or experiment lies within
the discretion of the trial judge ...” is
contrary to Frye since a strict adherence

. For instance, as Professor Giannelli points
out, rigid application of Frye would require a
court to await the passage of time unlil such
time as the new technique has been developed
to the peint that it has become “generally ac-

to Frye would severely curtail trial court

discretion. The latter quoted statement

is, moreover, consistent with the court’s
earlier opinion in Jent.
426 So.2d at 87.

In Jeni v State, 408 Sc.2d 1024 (Fla.
1981), the question raised was the admissi-
bility of hair analysis testimony. In reject-
ing the defense claim that evidence regard-
ing hair analysis was not sufficiently reli-
able or exact to be allowed into evidence,
the court stated:

As a general rule, the problem presented

to a trial court is whether scientific tests

are so unreliable and scientifically unac-
ceptable that admission of those test re-
sults constitutes error. Coppoline ».

State, 223 S0.2d 68 {Fia. 2d DCA 1968),

cert. denied, 399 U.S. 927, 90 8.Ct. 2242,

26 L.Ed.2d 794 (1970).... A trial court

has wide discretion concerning the admis-

sibility of evidence, and, in the absence
of an abuse of discretion, a ruling re-
garding admissibility will not be dis-
turbed.
408 So.2d at 1029. The evidence was held
o be admissible despite the testimeny that,
although the unknown hair found at the
scene of the crime was microscopically the
same as the defendant’s it could not be
positively identified as having come from
the defendant. The court noted that “[dJet-
ermining what weight to accord this testi-
meny was within the jury's province...."”

In Bundy v State, 455 So.2d 330 (Fla.
1984} [Bundy [] the court extensively re-
viewed case law pertaining to the admissi-
bility of hypnotically aided testimony, but
declined to decide which test was applica-
ble, finding that the specific testimony in-
volved was admissible because *... this is
simply net 2 case of hynotically refreshed
recall testimony.” JId at 341. The court
then addressed the admissibility of expert
testimony on bite mark comparison evi-
dence. Without specifically referencing
Frye, the court held such testimony tc be
admissible and explained:

cepted.” This creates a “cultural lag” during the
technique's development, resulting in the exclu-
sion of evidence which could be completely
reliable. Giannelli, supra at 1223, nn. 201 and
202,
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The trial court found that the science of
odontology, which is based on the dis-
covery that the characteristies of individ-
ual human dentition are highly unique, is
generally recognized by scientists in the
relevant fields and therefore is an accept-
able foundation for the admissibility of
expert opinions inte evidence. The court
in effect ruled that since the profferred
[sic] evidence met this criterion the de-
tails of the comparison techniques were
matters of credibility and weight of the
evidence for the jury to determine ...

* . - * - *

As the trial court found, the basis for the
comparison testimony—that the science
of odontology makes such comparison
possible due to the significant unique-
ness of individual dental characteristics
—has been adequately established. Ap-
pellant does not contest this supposition.
Forensic odontological identification tech-
niques are merely an application of this
established science to a particular prob-
lem. People v. Marz [54 Cal.App.3d 100,
126 Cal.Rptr. 350 (1975) . The technique
is similar to hair comparison evidence,
which is admissible even though it does
not result in identifications of absolute
certainty as fingerprints do. Jemt o
State, 408 So0.2d 1024 (F1a.1981), cert.
denied, 457 U.S. 1111, 102 S.Ct. 2916, 73
L.Ed.2d 1322 {1982);, Peek v. State, 395
So0.2d 492 (Fia.1980), cert. denied, 451
U.S. 964, 101 S.Ct. 2036, 68 L.Ed.2d 342

. The court declared:

We are swayed by the opinions of the courts
of other jurisdictions that have held that the
concerns surrounding the reliability of hypno-
sis warrant a helding that this mechanism,
like polygraph and tuth serum results, has
not been proven sufficiently reliable by ex-
perts in the field to justify its validity as com-
petent evidence in a criminal trial. Nor can
we agree that employing saleguards has been
shown to insure that hypnotically recalled tes-
timony is refiable at the present time. The
Michigan Supreme Court recently joined the
growing number of jurisdictions that hold
that the testimony of a witness whose memo-
ry has been refreshed through hypnosis is
inadmissible. We feel that court’s conclusion
in People v. Gonzales, 415 Mich. 615, 329 N.W.
2d 743 (1982}, aptly describes our view on this
issuet The court stated:

(1981). Iis probative value to the case is
for the trier of fact to determine.

The trial court alse found that the com-
parison techniques actually used in this
case were reliable enough to allow the
experts to present their materials and
their conclusions to the jury. Bundy has
presented no basis for finding that the
trial judge abused his discretion in doing
50.

455 So.2d at 348-49.

In Bundy v. State, 471 S0.2d 9 {Fla.1985)
{Bundy II'], the court directly confronted
the question of the admissibility of hypnoti-
cally aided testimony. While referring to
Frye, 471 So.2d at 13, the court never
specifically declared that it was adepting
the Frye standard. However, in holding
that the testimony was per se inadmissible
in criminal trials “because of its basic unre-
liability,” the court drew on language in
opinions from jurisdictions that apply
Frye? See also Mills v. State, 476 So.2d
172 (Fia.1985) (results of neutren activation
analysis gunshot residue test held admissi-
ble with court noting test ‘‘has attained
sufficient standing among scientists to be
accepted as reliable evidence in the
courts”).

In- Kruse v State, 483 So.2d 1383 (Fla.
4th DCA 1986) where the state sought in-
troduction of expert testimony that the
child/victim was suffering from a condition
known as Post Traumatic Stress Syndrome,
the Fourth District employed the relevancy

Hypnosis has not received sufficient general
acceptance in the scientific community to give
reasonable assurance that the results produc-
ed under even the best of circumstances will
be sufficiently reliable to outweigh the risks
of abuse and prejudice.

... [Ulntil hypnosis gains general accept-
ance in the fields of medicine and psychiatry
as a method by which memories are accurate-

_ly improved without undue danger of distor-
tion, delusion, or fantasy and until the barri-
ers which hypnosis raises to effective cross-ex-
amination are somechow overcome, the testi-
mony of witnesses which has been tainted by
hypnosis must be excluded in criminal cases.

471 So2d at 18. But see Rock v. Arkansas, 483
U.S. 44, 107 S.Ct. 2704, 97 LEd.2d 37 (1987)
(per se exclusion of 2 criminal defendant’s post-
hypnotic testimony infringes impermissibly on
the right of 2 defendant to testify on his or her
own behalf).
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approach based on our evidence code for
determining the admissibility of such ex-
pert testimony. Noting that the “helpful-
ness” standard of section 90.702 3 reflects a
liberal policy in the admission of expert
testimony, the court held:
With some qualification, we believe the
relevancy approach set out in the evi-
dence code is the appropriate standard
for determining the admissibility of ex-
pert testimony on child sexual abuse.
The statutory relevancy standard also
comports with the holdings of the Florida
Supreme Court in the area of expert tes-
timony. The court has stated that while
trial courts have broad discretion in de-
termining the range of subjects on which
an expert may testify, such testimony
should uswally be recrived only where
the disputed issue for which the evidence
is offered, is beyond the ordinary under-
standing of the jury. Johnson v State,
393 So.2d 1069, 1072 (Fla.1580). This
view is consistent with the first require-
ment of section 90.702, that the opinion
evidence be helpful to the trier of fact, as
well as the provisions of section 90.403,
that the danger of prejudice may out-
weigh the value of the evidence.
423 So.2d at 1385

In an effort to ensure a degree of relia-
bility of such evidence, the court went on
to:

3. 90702 Testimony by experts—If scientific,
technical, or other specialized knowledge will
assist the trier of fact in understanding the
evidence or in determining a fact in issue, a
witness qualified as an expert by knowledge,
skill, experience, training, or education may
testify about it in the form of an opiniom;
however, the opinion is admissible only if it
can be applied to evidence at trial

. In a recent case, Correlf v. State, 523 So.2d 562
(Fla.1988), our supreme court was confronted
with the question of admissibility of blood tests
using the electrophoresis process, a method
used to determine the presence of certain en-
zymes in the blood. The court, noting at the
outset that such process could hardly be charac-
terized as novel! (a fact which distinguishes that
case from the one before us), held the evidence
10 be admissible. We make note of this case,
despite its factual differences, because the elec-
trophoresis process is an important siep in sepa-
rating the DNA fragments. -

5. Downing involved expert testimony on the ac-
curacy of eyewitness identification offered by

reaffirm what we view to be a fundamen-
tal requirement that the party seeking to
introduce expert testimony first establish
that the subject can support an expert
opinion with a reasonable degree of relia-
bility. Expert testimony in areas that
are not sufficiently developed to support
an expert opinion can present the kind of
danger that section 90.403 was designed
to prevent. While there is no require-
ment to demonstrate general acceptance,
we believe that, without some indicia of
reliability, opinion evidence on a particu-
lar subject could hardly be helpful to a
jury as required by section 90.702.

fd. at 1386.

This “relevancy approach” suggested by
the First District in Brown and adopted by
the Fourth District in Aruse* has been
referred to as the preferred approach and
was substantially adopted by the federal
Third Circuit in United States v. Downing,
753 F2d 1224 (3d Cir.1985).5 This ap-
proach recognizes relevancy as the linchpin
of admissibility, while at the same time
ensuring that only reliable scientific evi-
dence will be admitted, and seems prefer-
able to the “general acceptance” approach
of Frye which is predicated on a “nose
counting,” Powning, 753 F.2d at 1238, and
may result in the exclusion of reliable evi-

the defendant. At least one commentator has
suggested that this may be a distinguishing
factor and that “the additional threshold of ac-
cep in the scientific ity as a joint
requirement with a judicial determination of
reliability seems warranted where the scientific
evidence carrying so much weight with the trier
of fact is admitted ageinst the criminal defend-
ant, as it usually is” Graham, Handbook of
Florida Evidence, § 704.2, p. 552 (n. 18}). Pro-
fessor Graham suggests that because of the im-
portance juries place on sciemific tests, “the
Frye test in its original general acceptance er
preferably its liberalized substantial acceptance
form, which serves to screen such tests to assure
scientific reliability, should continue to be fol-
Towed.” Jd at § 704.2, p. 551. Conversely, Pro-
fessor McCormick advocates admissibility based
on logical relevancy and exclusion if probative
value is substantially outweighed by prejudice,
misleading the jury or consuming
amounts of time. McCormick on Evidence,
§ 203 at p. 608 (3d ed. 1984).
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dence. We believe this approach te be the
one which should be followed in Florida®

[1]1 In Downing, the Third Circuit, in
applying a relevancy/reliability approach,
declared that where, as here, a form of
scientific expertise has no established
“track record” in lLtigation, courts may
look to a variety of factors that may bear
on the reliability of the evidence. 753 F.2d
at 1238. These include the novelty of the
new technique, ie., its relationship to more
established mades of scientific analysis, the
existence of a specialized literature dealing
with the technigue, the qualifications and
professional stature of expert witnesses,
and the nonjudicial uses to which the scien-
tific technique are put. Jd. at 1238-39,
citing 3 J. Weinstein & M. Berger, Wein-
stein’s Evidence § T02[03).

{B) THE TECHNIGQUE AND TESTIMONY
RELATING TO DNA PRINTING—

{1) Witnesses: -

Several witnesses testified for the State
concerning the test. Dr. David E. Hous-
man, the holder of a bachelor’s degree and
a Ph.D in biclogy, of the Massachusetts
Institute of Technology, is a professor of
molecular genetics, which deals with the
structure and function of the DNA mole-
cule and has taught at several universities
since 1973. He has engaged in DN A analy-
sis for some eleven years. He has publish-
ed approximately 120 papers on molecular
genetics, most of which deal with DNA,
and has served on advisery boards involy-
ing genetics for the National Institute of
Health, the Heredity Disease Foundation,
and the Tourette’s Syndrome Foundation.
Housman visited Lifecodes, Inc., the com-
pany which performed the instant test and

‘examined the procedures of the company

though he did not witness the instant test.

Allen Guisti is a forensic scientist em-
ployed by Lifecodes, Ine. and performed
the DNA print identification tests here.
He holds a Bachelor of Science degree
from Yale University and has published

6. The Staie correctly asserts that in this case the
evidence would meet the Frye standard as well
as the relevancy test. We have reviewed the
authorities discussing the standards of admissi-

several papers on genetics, one of which
involved his own research on DNA analy-
sis. He has performed the identification
test about 200 times.

Dr. Michael Baird is the manager of fo-
rensic testing at Lifecodes. He received a
doctorate in genetics from the University
of Chicago in 1978. He worked as a re-
search associate at both the University of
Michigan and Columbia University in the
field of blood diseases at the DNA level
and joined Lifecodes at its inception in
1982. He has been the manager of foren-
sic testing for the past year and one-half.
He teaches graduate courses in DNA tech-
nology at New York Medical College and
has published a number of articles on DNA
testing.

{2) Seientific Principles:

Summarizing Dr. Housman's testimony,
it appears that DNA print identification is
predicated en several well accepted scien-
tific principles. DNA, a molecule that
carries the body's genetic information, is
contained in every living organism in every
cell which has a nucleus (nearly all the cells
of the human body). The configuration of
the DNA is different in every individual
with the exception of identical twins. It is
the same in all the particular person's cells,
and its characteristics remain unchanged
during the life of the individual. DNAis a2
very complicated molecule and to read the
“information” contained therein one needs
to perform certain chemieal procedures.
Dr. Housman stated that a procedure
known as restriction fragment length poly-
morphism has been in existence for ten
years and enables scientists to cut the
strands at predetermined locations and
compare the DNA structure of different
individuals. The test involves treatment of
the DN A molecule with an enzyme or reag-
ent which recognizes differences in the se-
quences found in the DNA melecule. The
discovery of the use of these reagents won
Dr. Arber & Nobel Prize about ten years

bility to determine which of these will apply in
this District, pending a definitive interpretation
by our supreme court.
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ago and according to Dr. Housman, is gen-
erally accepted in the scientific community.
Indeed, Dr. Housman testified that DNA
sequencing and comparison testing has
been done for about ten years, is con-
sidered reliable, is performed by a number
of laboratories arcund the world and is
generally accepted in the scientific commu-
nity. He stated also that the test and
information received therefrom are routine-
1y used in such areas as the diagnosis,
treatment and study of genetically inherit-
ed diseases.’

We briefly summarize the test as de-
scribed by Doctors Housman and Baird.
The strand of DNA is cut at very precise
points using the reagents which in effeet
“yead” the order of the elements and cut
precisely at the sequence they recognize.
The next step is to identify by length the
DNA fragments. This is done through gel
electrophoresis which separates the differ-
ent sized fragments of DNA. In this pro-
cedure, the cut DNA is put in a cell matrix

7. In the work entitled Scientific Evidence in
Criminal Cases, Third Ed. {1986}, the authors,
Professors Moenssens, Inbau and Starrs com-
ment thusly on the reliability studies and court-
room use of DNA evidence:

c. Reliability Studies and Courtroom Use

Unlike many advances in forensic sciences,
which are developed by experts who are ac-
tively engaged in case work, and imimediately
applied by them to forensic experimentation
and use, the DNA probe studies on semen and
blocd came out of a research laboralory
whose scientists did not initially desire to ap-
ply the techniques to actual forensic investiga-
tions as soon as a working postulate and hy-
pothesis had been formulated. Instead, they
chose to subject the novel technique (ex-
plained here at greater length than some of
the other techniques precisely because no oth-
er literature on it is as yet in print} to exten-
sive experimentation and verification. As
part of this research process, they have also
invited independent scientisis to follow their
protocols, put the new techniques through its
paces, and arrive at-an impartial scientific
assessment of the claims made by Lifecodes
—a process of verification that ideally should
always be followed by forensic scientists, but
abmost never is. The proponents of the tech-
niques contend that the DNA testing establish-
es identity in rape and similar cases o a
higher degree of certainty and with greater
reliability and consistency than any other test-
ing method currently available to forensic sci-
ence and in paternity cases wili provide a
significant improvement over any current sci-

composed of gel and a negative electric
current applied The DNA, which has &
negative charge, runs toward the positive
charge. The gel acts as a sieve in which
the large fragments cannot move as fast as
the smaller ones. Once the length of the
DNA fragments is established, the DNA is
transfetred to a plece of nylon membrane.
A radioactive probe is then added which
identifies particular fragments that it is
designed to recognize. The membrane is
put next to X-ray film and the film is
exposed by the radicactivity. The film is
developed and the results reveal bands of
DNA. Such bands or more accurately the
pattern of such bands can then be com-
pared to those obtained in tests of other
specimens.?

{C) PROCEDURES IN THIS CASE:

The test here was performed by Lifec-
odes, Inc., a licensed clinical laboratory in
the State of New York." The testimony

entific test in establishing biological parent-
age and accurately identifying cases of inno-
cent alleged parenthood. Their research to
dale appears to validate these claims. How-
ever, independent research is still going on to
determine if the claims can be supported.
As this chapter is being written, there are, as
vet, no court decisions involving the use of
DNA testing For the simple reason that its
developers have refrained from seeking its
evidentiary use until all testing is completed.
With the body of knowledge and verification
thal is currently available, the test resulis un-
doubtedly could meet a standard of "verifia-
ble certainty.” Possibly, since the underlying
genetic research has been done for several
decades by the most prominent geneticists
and immunologists, the test results could
meet the “general acceptance test” of the ven-
erable Frye decision. Because the developers
of the probes and lesl protocels have not, as
of this writing, chosen lo offer the lest as an
evidentiary tool, no appellate courts have had
the opportunity to decide the issue of admissi-
bility. Without a doubt, if the independent
verification thal is expected to be well ad-
vanced even as this book is published con-
firms the claims of the originators, courts will
leap .o embrace the new technique as yet
another source for scientific evidence of iden-
tity. [Footnote omitted].
id. at 358-35%.

8. For a more detailed description of the test, see
Moenssens, et al., Scientific Evidence In Crimi-
nal Cases, Third Ed. {1986), pp. 356-358.
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revealed that Lifecodes was founded in
1982 as a research and development labo-
ratory, specializing in DNA paternity and
identity testing and began developing DNA
probes. The company currently performs
forensic and paternity testing as well as
testing in diagnosing genetic-type diseases.
The DNA test is essentially the same for
all of these purposes, with the difference
being in the probe that is used.

There was extensive testimony as to the
precise methods used by Lifecodes in per-
forming the instant test. Dr. Guisti testi-
fied about each step in the process and Dr.
Housman, who reviewed Dr. Guisti's re-
sults testified that in his opinion the test
was accurately and properly performed.
There was also testimony that various eon-
trols were used in the testing process. Fer
example, Dr. Baird testified that every
reagent and enzyme purchased by Lifec-
odes is tested on known DNA samples.
Similar tests are performed on the gel used
in the electrophoresis process. Appellant
contends that this test is unreliable, be-
cause the new gel is only tested to be
certain that it works the way the old gel
worked and that if the old gel worked
improperly, that error would be carried
over to the new batch. We find no merit in
this contention. In addition to the fore-
going tests, control samples containing
known fragment sizes are loaded in the
test to monitor the electrophoresis and as-
sure an accurate result. The evidence re-
veals that if the gel is not properly pre-
pared or if it is bad, the test will crdinarily
not work rather than leading to an incor-
rect result. Indeed, if there were any volt-
age fluctuations or problem with the solu-
tions ordinarily no result is received as
opposed to an erroneous result. Use of
contrel samples is also a check as they
would also be affected by any errer. The
scientific testimony indicates acceptance of

9, Appeliant argues that these witnesses, particu-
larly Dr. Baird, possess a built-in bias because
their reputations and careers are built on DNA
comparison work. Several courls have ques-
tioned whether a leading proponent of a partic-
ular technique could fairly and impartially testi-
Fy concerning admission of the technique. See,
e.g., People v. Kelly, 17 Cal.3d 24, 130 Cal.Rptr.
144, 549 P.2d 1240 {1976); People v. Tobey, 401

the testing procedures. The probative val-
ue of the evidence is for the jury.

The radiographs of the vietim's and ap-
pellant’s bleod and the vaginal smear were
exhibited to the jury, the comparison was
explained, and the radiographs were admit-
ted into evidence. Dr. Baird concluded that
to a reasonable degree of scientific certain-
ty, appellant's DNA was present in the
vaginal smear taken from the victim. The
State’s expert witnesses were skillfully and
thoroughly cross-examined, but ne expert
witness testified for the defense.

(D) ADMISSIBILITY.

In applying the relevancy test, it seems
clear that the DNA print results would be
helpful to the jury, § 90.702, FlaStat.
{1988). Each of the State’s witnesses was
accepted by the trial court as an eminently
qualified expert in the field of molecular
geneties.® The crucial question here is
whether the probative value of the testimo-
ny and test is substantially cutweighed by
its potential prejudicial effect. In this re-
gard, the indicia of reliability referred to in
Kruse come into play.

As noted in Downing, under the relevan-
cy approach where a form of scientific ex-
pertise has no established “track record” in
litigation, courts may look to other factors
which bear on the reliability of the evi-
dence. 753 F.2d at 1238. One of these is
the novelty of the technique, ie., its rela-
tionship to more established modes of sci-
entific analysis. DNA testing has been
utilized for approximately ten years and is
indicated by the evidence to be a reliable,
well established procedure, performed in a
number of laboratories around the world.
Further, it has been used in the diagnosis,
treatment and study of genetically inherit-
ed diseases. This extensive nonjudicial use
of the test is evidence tending to show the

Mich. 141, 257 N.W.2d 537 {1977} {both cases
involving voiceprints). Neither Frye nor our
evidence code require impartiality. See Gian-
nelli, supra a1 1216, Further, the point would
not appear substantial here given that unlike
voiceprints, DNA comparison work has a num-
ber of uses in fields other than forensic medi-
cine such as diagnosis and treatment of disease.
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reliability of the technique. Downing, 753
F.2d at 1238

Another factor is the existence of special-
ized literature dealing with the technigue.
The record reveals that a great many scien-
tific works exist regarding DNA identifica-
tion. According to Dr. Baird, Lifecodes
maintains a file on all scientific journal
articles and publications with regard te
DNA testing and he was unaware of any
that argue against the test's reliability.!®

‘A further component of reliability is the
frequency with which a technique leads to
erroneous results. Downing, 753 F.2d at
1239. The court there noted:

At one extreme, z technique that yields

correct results less often than it yields

erroneous onefs] is so unreliable that it is
bound to be unhelpful to a finder of fact.

Conversely, a very low rate of error

strongly indicates a high degree of relia-

bility. In addition to the rate of error,
the eourt might examine the type of er-
ror generated by a technique.

Id.

The testimony here was that if there was
something wrong with the process, it would
ordinarily lead to no result being obtained
rather than an erroneous result. Further
control samples are employed throughout
the process which permits errors, if any, to

. be discovered. These factors are further

indicia of reliability. See United States v.
Williams, 583 F.2d 1194 (24 Cir.1978)
{court, in upholding admission of voiceprint
evidence, emphasized that any shortcom-
ings in scientific technigue would result in
inability to match two voice spectrograms
rather than erroneous conclusion that the
two spectra were generated by the same
voice}.

The frequency by 'which given DNA
bands appear in the population is calculated

10. While no appellate court in this country has
yet passed on the admissibility of DNA print
identification in criminal cases, such evidence
has been admitted in civit actions, n the Marter
of the Adoption of Baby Girl S, 140 Misc.2d 295,
532 N.Y.S.2d 634 (M.Y.Suwrr.Ct.1988), (holding
DMA evidence admissible in paternity action
and noting that New York state irial court had
recently authorized a DNA comparison test in
criminal prosecutien), and is admitted at trials
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by using an established statistical data
base, employing a statistical formula
known as the Hardy-Weinberg equilibria.
This principle is used for determining other
genetic characteristics such as blood type
or Rh factors, dates back to the 1920's and
has been generally accepted in the scien-
tific community as being accurate for this
caleulation. Appellant contends that the
data base of 710 samples is too small to be
statistically significant. The only evidence
in the case supports the statistical value of
the randomly selected samples. The testi-
mony reveals that as the data base ex-
pands, the probability pumbers do not
change statistically, and that The American
Association of Blood Banks, in its book
entitled Probability of Inclusion in Pater-
nity Testing (1982) conciudes that a data
base of two to five hundred samples was
found to provide adequate statistical re-
sults. Admittedly, the scientific evidence
here, unlike that presented with finger-
print, footprint or bite mark evidence, is
highly technical, incapable of observation
and requires the jury to either accept or
reject the scientist’s conclusion that it can
be done. While this factor requires courts
to proceed with special caution, ¢f United
States v. Ferri, 778 F.2d 985 (3d Cir.1985}
fexpert testimony as to footprint evidence,
unlike other scientific evidence is suscepti-
ble to examination by jury which factor
limited potential prejudice}, it does not of
itself render the evidence unreliable.

{21 The trial court did not abuse its
discretion in ruling the test results admissi-
ble in this case. In contrast to evidence
derived from hypnosis, truth serum and
polygraph, evidence derived from DNA
print identification appears based on prov-
en scientific principles. Indeed, there was
testimony that such evidence has been used
to exonerate those suspected of criminal

in England. See Cobey v. State, 73 Md.App. 233,
533 A.2d 944, 950, n. 1 (1987}, Further, at least
one juri:t, concurTing in part and dissenting in
part in a capilal case wondered why the State
had not done a DNA test which he said would
have made the question of guilt or innocence
far less murky. State v. Apanovitch, 33 Ohio
St.3d 19, 514 N.E.2d 394, 406 (1987} (Brown, J.,
concurring in part, dissenting in part}.
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activity. Given the evidence in this case
that the test was administered in conformi-
ty with accepted scientific procedures so as
to ensure to the greatest degree possible a
reliable result, appellant has failed to show
error on this point.

13,41 We find no merit in appellant’s
remaining points on appeal. The cbjected
to comment by the prosecutor was in re-
sponse to appellant’s argument that there
was an innecent explanation for appellant’s
fingerprints found on the window screen.
The prosecutor commented in response that
no evidence had been presented which pro-
vided an innocent explanation. Appellant’s
reliance on Carawan v Slale, 515 So0.2d
161 (Fl1a.1987) for the proposition that he
could not be convicted on both the aggrava-
ted battery and the sexual battery charges
is misplaced. Carawan specifically applied
only to separate punishments arising from
one act, not one fransaction. The charges
of aggravated battery and sexual battery
arose from discrete acts committed during
one transaction and separate eonvictions
and punishment are appropriate here. See
Arnold v. Siale, 514 S0.2d 419 (Fla. 2d
DCA 1987).

Finding no error, the convictions and sen-
tences are

AFFIRMED.

DAUKSCH and DANIEL, JJ.,

concur.
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ORFINGER, Judge.

Affirmed on the authority of Andrews v.
State, 533 So.2d 841 (Fla. 5th DCA 1588).
We write simply to note that in addition to
the DNA identification evidence, the victim
here identified appellant both at a photo
line-up and at trial as the perpetrator.

AFFIRMED.

DAUKSCH and DANIEL, JJ,,

concur.
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STATE of Florida, Appellant,
Y.
Carol BOWEN, Appellee.
No. 88-544.

District Court of Appeal of Florida,
Fifth District.

Oct. 20, 1988.

Defendant was convicted in the Circuit
Court, Brevard County, John Dean Moxley,
J., of DUI manslaughter, and State appeal-
ed senterce imposed. The District Court of
Appeal, Orfinger, J.,, held that trial court
improperly retroactively applied amended
DUI statute as reason for downward de-
parture sentence.

Vacated and remanded.




