
IN THE SUPREME COURT OF FLORIDA 

State ex rel. LAWTON CHILES, 
as Governor of Florida, 
ROBERT A. BUTTERWORTH, A t t o r m y  
General, and MELAMIE ANN HINES, 
Statewide Prosecutor, 

Petitioners, 

V. 

FLORIDA PUBLIC EMPLOYEES 
RELATIONS COl4klISSION and 
STATE EHPLOYEES ATTORNEY 
GUILD (FPD, NUHHCE/AFSCME) 
(hereafter SEAG), 

Respondents. 
I 

Case No. 81,835 

PETITIONERS' REPLY TO RESPONSES OF PERC AND SEAG 

This Court has jurisdiction to enter "all writs" necessary 

to the complete exercise of its juridiction, pursuant to Article 

V, section 3(b)(7) of the Florida Constitution. Whether by writ 

of prohibition or by writ of some other title, this Court may 

prevent encroachment by any entity, including an administrative 

agency, into a matter which is vested, by Constitutional mandate, 

in this Court's exclusive jurisdiction. 

The union states, "[b]ecause this Court retains, at all 

times, the final say, no encroachment upon its authority can 

occur." SEAG Response, p .  21. This statement demonstrates a 

fundamental misapprehension of the law. 

Respondents refuse to acknowledge that Article V, section 

15 of the Florida Constitution vests the exclusive authority to 



regulate the practice of law with this Court. Thus, under our 

constitution, this Court has the only say in matters relating to 

the practice of law and the vitality of the attorney-client 

relationship -- not merely the "final" say. 
Neither the Legislature through statute, nor PERC by rule, 

has the authority or jurisdiction to affect the exclusivity of 

this Court's jurisdiction over members of the Bar, regardless of 

where and for  whom the attorney works. While the Legislature 

can, by statute, expressly waive rights held by public employer- 

clients, the Legislature has not done so with respect to 

bargaining by state-employed attorneys. Further, PERC is without 

authority to encraach, by rule, on t h i s  Court's exclusive 

jurisdiction to regulate the practice of law by injecting itself 

into the attorney-client relationship of the State of Florida and 

its attorneys. 

Courts in other jurisdictions have been faced with 

balancing the unique responsibilities of attorneys with 

collective bargaining. As a direct consequence of attorneys' 

duties under applicable Codes of Professional Responsibility, 

attorneys have been denied collective bargaining status or 

classified as "managerial " or "confidential 'I employees. Where 

collective bargaining by attorneys has been permitted, the 

severely been enforcement mechanisms available to attorneys have 

limited. 

Respondents assert a right to have a union n g o t i  te 

standards and conditions f o r  the practice of law by government 

attorneys which conflict with this Court's Rules Regulating the 
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Florida Bar. Further, Respondents assert that an outside 

Commission, whose members need no t  be members of the Bar, has 

jurisdiction to compel negotiations between the State, as client, 

and its attorneys, over "at-will" employment and other matters 

regulated by this Court through the Rules Regulating The Florida 

Bar. See e.q. Section 4 4 7 . 2 0 5 ,  Florida Statutes. Indeed, the 

union even suggests that contracts containing obligations which 

conflict with the Rules Regulating The Florida Bar can be entered 

through collective bargaining and the State would be obligated to 

seek changes to the Rules Regulating The Florida Bar from this 

Court ,  pursuant to the procedures in Section 4 4 7 . ' 3 0 9 ( 3 ) ,  Florida 

Statutes. SEAG Response, pp. 20-21. 

The unprecedented erosion of government lawyers' ethical 

responsibilities sought by Respondents is contrary to t h e  

professional standards enunciated by this Court f o r  all lawyers 

in the Rules Regulating the Florida Bar. 

Petitioners will address each of the issues raised by 

Respondents in more detail below. 
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I. THIS COURT HAS JURISDICTION TO ENTER ANY APPROPRIATE WRIT 
NECESSARY TO THE COMPLETE EXERCISE OF ITS JURISDICTION. 

The unionization of government attorneys poses a 

significant and direct encroachment upon this Court's exclusive 

jurisdiction over members of the Bar. 

fundamentally alter the attorney-client relationship of the State 

to its attorneys by thrusting the Public Employees Relations 

Commission and a union between them. And yet, Respondents assert 

that this Court lacks a procedural mechanism permitting it to 

assert its exclusive jurisdiction. This view is without merit. 

The "all writs'' authority of this Court provides the mechanisms 

necessary to protect this Court's jurisdiction over the 

regulation of the practice of law. 

Unionization would 

SEAG opposes this Court's invocation of its "all writs" 

power. However, Petitioners rely on all of Article V, section 

3(b)(7), in filing their petition. The "all writs" provision 

grants this Court full authority to protect its jurisdiction by 

the issuance of appropriate writs in addition to writs of 

prohibition. 1 

On page four of the petition filed in this Court (Section 111. 
Nature of Relief Sought), petitioners stated in pertinent part: 

The relief sought is entry of an order prohibiting PERC 
from proceeding further with certification of a 
bargaining unit for  state employed attorneys under 
section 447.307, Fla.Stat. 

The order sought may be analogous to a writ of prohibition 
but that does not make it such. The order or writ sought is 
simply one that protects this Court's exclusive 
jurisdiction. 
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Moreover, this Court's "all writs" authority is not confined 

to issuing writs only to inferior courts. In Florida Senate u. 

Graham, 412 So.2d 360 (Fla. 1982), this Court, upon petition of 

the State Senate, found it appropriate to issue such a writ to 

the Governor (although issuance of the writ was withheld) in 

order to protect its jurisdiction to review a legislative plan of 

reapportionment. In reaching this conclusion, this Court relied 

on its earlier decision in Couse u. Canal Authori ty ,  209 So.2d 8 6 5  

(Fla. 1968), where this C o u r t  made it clear that its "all writs" 

jurisdiction extends to cases within the ultimate, as 

distinguished from the already acquired, jurisdiction of the 

Caurt . See generally Mann, The Scope of the All Writs Power ,  10 

Fla.Stat.L.Rev. 197 (1982). Similarly, under its "all writs" 

authority, this Court, in Peti t  u. Adams ,  211 So.2d 5 6 5  (Fla. 

1968), directed the Dade County Canvassing Board not to erase 

election results. 

There is, therefore, no question that this Court has the  

same authority to issue an appropriate writ to PERC, a quasi- 

judicial administrative agency, as it does a lower court. It is 

particularly appropriate that such a writ be issued here for the 

reason that this Court has original and exclusive jurisdiction 

under article V, section 15, Florida Constitution, to regulate 

the practice of law and to discipline lawyers. That jurisdiction 

is shared neither with PERC nor with lower courts. 

The thrust of respondents' jurisdictional argument, plainly 

stated, is that by virtue of the right of public employees to 
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collectively bargain, PERC shares this Court's authority to 

regulate or discipline lawyers insofar as matters affecting 

practice or discipline may inhere in or may be sought to be 

included in collective bargaining agreements. Further, 

respondents contend, PERC's decisions are subject to this Court's 

review. Hence, they conclude this Court can supervise PERC's 

attempts to regulate or discipline attorneys. 

The first proposition is wrong. This Court's jurisdiction 

is not shared by PERC. Thus, only this Court can determine if 

attorneys can collectively bargain and, if bargaining is 

permitted, only this Court can define and establish the scope of 

bargainable issues and the enforcement remedies available to 

attorneys in adversarial proceedings against their clients. 

The second proposition i5 highly problematic and simply begs 

the jurisdictional question. There is no right of appeal to this 

Court from PERC and no certain avenue through the district court 

of appeal. More importantly, this Court does not have appellate 

jurisdiction, but rather exclusive jurisdiction in this case. 

Because this Court's authority is exclusive, it should issue 

an appropriate writ to PERC directing it to proceed no further 

with the petition submitted by SEAG. 
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11. PERC DESIGNATED A BARGAINING UNIT 
OF SELECTED EXEMPT SERVICE A!LTORNEYS 
IN THE ABSENCE OF STA!CUTORY AUTHORITY 

Chapt r 4 4 7  does not specifically include attorneys within 

the meaning of "public employees" and the Legislature has not 

designated the Governor as the employer of Selected Exempt 

Service lawyers. Further, PERC is without statutory authority to 

designate a unit of lawyers in the absence of express legislative 

intent to create such a unit. 

The union argues that prohibition is inappropriate because, 

PERC has already determined, by rule, that attorneys employed by 

the State as a class were public employees entitled to collective 

bargaining. While it may be so that PERC made this determination 

through initiation of an administrative rule, PERC was without 

any statutory authority to make this designation. More 

importantly, the Legislature has rejected recent attempts to 

specifically include lawyers under Section 447.203, Florida 

Statutes. 

In 1985, the Florida Legislature enacted Chapter 85-219, 

Laws of Florida, which exempted certain professionals employed by 

the State, including physicians and lawyers, from the provisions 

of the Career Service System. During the same session, the 

Legislature amended Chapter 110, Florida Statutes, and created 

the "Selected Professional Service" (hereafter SPS). Physicians 

and attorneys were among the professionals included in the SPS. 

Chapter 85-318, Part VI, Laws of Florida. 
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The legislative purpose of the farmation of a Selected 

Professional Service was: 

to create a system of personnel management 
which ensures to the state the delivery of 
high quality performance in select exempt 
classifications by facilitating the state's 
ability to a t t r a c t  and retain qualified 
personnel in those positions, while also 
providing sufficient management flexibility 
to ensure that the work force is responsive 
to agency need. . . . 

Chapter 85-318, Part VI, Laws of Florida. 

Salary increases f o r  Selected Professional Service 

employees were based on performance. Chapter 85-318, Part VI, 

Laws of Florida,  p. 1932. According to this statute, employees 

in the SPS: 

shall serve at the pleasure of the agency 
head, and shall be subject to suspension, 
dismissal, reduction in pay, demotion, 
transfer, or other personnel action at the 
discretion of the agency head. Such 
personnel actions are exempt from the 
provisions of Chapter 120. 

Chapter 85-318, Part VI, Laws of Florida, p .  1932 (emphasis 

added). 

In Section 12 of Chapter 85-318, Laws of Florida, the 

Legislature amended the definition of "public employer" contained 

in Section 447.203(2), Florida Statutes, to designate the 

Governor as the public employer of SPS employees "with respect to 

all public employees determined by the commission as properly 

belonging to a statewide bargaining unit." However, Chapter 85- 

318 was silent as to whether the Legislature intended SPS 

attorneys to bargain collectively. 
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In 1986, Chapter 86-149, Laws of Florida, was enacted, 

amending Chapter 110, Florida Statutes, again. Under the amended 

statute, the Selected Professional Service was abolished and the 

Selected Exempt Service created. Selected Exempt Service 

(hereafter SES) was comprised of professionals, including 

physicians and attorneys, and other employees not previously 

included in SPS. The SES constitutes a new class of "at-will" 

employees, different in composition from its predecessor SPS. 

Significantly, the Legislature did not amend Section 

4 4 7 . 2 0 3 ( 2 ) ,  Florida Statutes, when the SES was created. Thus, 

the statutes do not expressly designate the Governor as the 

public employer of SES employees. Neither do the statutes 

indicate an intent to include attorneys within the definition of 

"public employees" under 447.203, Florida Statutes. 

Although it is arguable that Chapter 85-318, Laws of 

Florida, indicated some legislative contemplation of collective 

bargaining by some members of the Selected Professional Service, 

this same intent has not been demonstrated with respect to 

Selected Exempt Service employees. Furthermore, collective 

bargaining of wages, hours and "at-will" employment under Chapter 

4 4 7 ,  Florida Statutes, is inconsistent with the express 

legislative purpose of Section 110.601, Florida Statutes (1991). 

Despite the failure of the Legislature to designate the 

Governor as the public employer of SES employees or to include 

attorneys in the definition of public employees, in November 

1987, the Public Employees Relations Commission amended its rule 
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(38D-17.023, FAC) to establish statewide bargaining units of 

State Selected Exempt Service physicians and attorneys. That 

rule, 38D-17.023(2), FAC, makes no provision f o r  a collective 

bargaining unit of SES employees who are neither physicians nor 

attorneys, and specifically excludes "all managerial and 

confidential employees". 2 

HOWeVeK, PERC issued this rule on the erroneous premise 

that "the Legislature has deemed the Governor to be the public 

employer of the State's attorneys for  purposes of collective 

bargaining." PERC Response, p .  5 .  In fact, during the 1993 

regular session, bills were introduced to designate the Governor 

as the public employer of state employed attorneys in Section 

4 4 7 . 2 0 3 (  2) , Florida Statutes. However, the Legislature did not 

adopt these proposed amendments. 

The SEAG representation-certification petition was approved 

by PERC as an appropriate bargaining unit under this PERC rule. 

This is the first attempt to unionize attorneys w h o  represent the 

Rule 38D-17.023(2)(b), FAC, reads as follows: 

(b) ATTORNEYS: 
Unit 2: All positions which require as a 

prerequisite membership in The Florida Bar 
except for any attorney who serves as a 
hearing officer pursuant to s. 120.65 or for 

120.57(1)(a). 
hearings conducted pursuant to s. 

CS/HB 1523 died in the Committee on Appropriations on April 4, 
1993 and CS/SB 2150 died in the Committee on Rules and Calendar 
on April 4 ,  1993. 
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State of Florida since PERC issued 38D-17.023(2), FAC. SEAG's 

proposed unit includes: 

(Professional Employees) All regular, full- 
time attorneys licensed to practice law in 
Florida who are employed in4 attorney 
positions by the State of Florida. 

However, this rule was issued in reliance upon an erroneous 

interpretation of legislative intent by PERC and, thus, PERC's 

issuance of a notice of sufficiency to SEAG was inappropriate. 

The union asserts that the Legislature has preserved 

collective bargaining rights f o r  atate-employed attorneys and has 

e i t h e r  waived or consented to any conflicts with or alterations 

of the traditional attorney-client relationship, by failing to 

specifically exempt attorneys from the definition of "public 

employee'' in Section 447.203(3), Florida Statutes (1991). 

However, the waiver of a client privilege must be express 

and unequivocal. In fact, the Legislature ' s characterization of 

attorneys as "at-will" employees directly contradict any claim of 

"waiver" by the State of its rights as a client under the Rules 

Regulating The Florida Bar. More importantly, the State retains 

all of its rights under these Rules. Accordingly, this Court 

must act to preserve its exclusive jurisdiction over the practice 

of law. 

The union's unit definition is more expansive than the PERC 
rule and arguably includes judicial branch law clerks. 

Rule 4-1.7(b)(ii) only permits an attorney to pursue an 
interest adverse to a client where the client agrees after 
consultation. Rules Regulating The Florida Bar. 
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I *  

111. CONSIDERATION OF ETHICAL ISSUES BY OTHER 
STATES HAS LED TO PROHIBITIONS OF OR 

LIHITATIONS ON AT!CQRNEYS' COLLECTIVE BARGAINING RIGHTS 

The union notes that "substantial doubt" is cast on the 

Petition, because of the absence of discussion of cases from 

other jurisdictions illustrating that bargaining is inherently 

destructive of the attorney client relationship and the ability 

of government attorneys to comply with their ethical obligations. 

See e.g. SEAG Response, p .  18. 

The petition to certify a statewide unit of government 

lawyers is the first of its kind in Florida. This case involves 

questions of constitutional interpretation of the laws and 

Constitution of Florida which are unique to our State. However, 

in recent years, other states have been forced to consider the 

ethical issues presented by the unionization of government 

lawyers. These decisions offer guidance on resolution of many of 

the issues presented by the petition at bar. Specifically, these 

decisions illustrate the significant ethical problems presented 

by attorney unions. While these cases approach resolution of 

these inherent conflicts with attorneys' professional obligations 

differently, these decisions may assist this Court. 

I 11 in0 is 

In Illinois, recent cases have addressed the issue of 

government attorneys' participation in a collective bargaining 

unit. In each case the Illinois courts have found that attorneys 

were excluded.from such bargaining units. These decisions have 
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as their basis the "unique attributes" of the attorney-client 

relationship. 

In Salaried Employees of North America (SENA) u. Illinois Local Labor 

Relations Board, 5 6 0  N.E.2d 926 (111.App. 1 Dist. 1990), cert. denied, 

5 6 7  N.E.2d 3 2 8  (1991), the appellate court affirmed a decision of 

the Labor Relations Board holding that  attorneys within the City 

of Chicago's Department of Law are "managerial employees" 

excluded from collective bargaining under the Illinois Public ' 

b Labor Relations Act. 

The Labor Relations Board's decision was based upon t h e  

recognition that: 

, . . [Tlhe relationship between the Law 
Department's attorneys and the City brings 
the attorneys within the statutory exclusion 
f o r  "managerial employees". The necessity 
that the attorneys give c omp 1 e te 
confidentiality, fidelity and loyalty to t h e  
City while conducting its legal affairs 
inevitably aligns them with the C i t y  for all 
practical purposes. Like the cour t  in 
Herbster, we cannot separate the attorneys ' 
roles as employees from their roles as the 
City's trusted and confidential agents in a 
wide variety of iIilportant and sensitive 
activities. 

Salaried Employees of North America (SENA) u. Ci ty  of Chicago, Department of 

Law,  Memorandum Opinion and Direction of Election, pp. 28-29. 

[Attached as Appendix I]. 

Although the definitions of managerial and confidential 
employees in Illinois differ from those in Florida, the reasoning 
related to attorneys' duties and responsibilities to clients 
apply with equal force here. 
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In affirming the determination that all attorneys within 

the Department of Law were excluded from collective bargaining, 

the appellate court applied the reasoning enunciated in NLRB u. 

Yeshiua University,  4 4 4  U.S. 6 7 2 ,  682, 100 S.Ct. 8 5 6 ,  862, 6 3  

L.Ed.2d 115, 125 (1980). The SENA court reiterated that the 

managerial exclusion is not limited to "very high positions." 

Instead, . . . the key inquiry is whether the 
duties and responsibilities of the employees 
in question are such that the employees 
should not be placed in a position requiring 
them to divide their loyalty between the 
employer and the collective bargaining unit. . .  
Accarding to the Supreme Court [in Yeshiua] , 
the goal in applying the managerial exclusion 
is to ensure that employees who exercise 
discretionary authority an behalf of the 
employer will not divide their loyalty 
between the employer and the union. Where 
the professional interests of the employee 
canflot be separated from those of the 
employer, the employees can be properly 
considered as "managerial employees". . . 

Salaried Employees of North America (SENA) u. Illinois Local Labor Relations 

Board, 5 6 0  N.E.2d at 932. 

Likewise, in Chief Judge u. AFSCME, Council 31 , 593 N.E.2d 922 

(1ll.App. 1 Dist. 1992), an Illinois appellate court held that 

attorneys who worked as guardians ad litem in the county Public 

Guardian's office were excluded from collective bargaining. In 

the Chief Judge case, the Illinois State Labor Relations Board 

certified AFSCME, Local 31, as the collective bargaining agent of 

a bargaining unit of employees from the  Office of the Cook County 

Public Guardian. 
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The Board attempted to distinguish the earlier holding in 

Salaried Employees of North America (SENA) u. Illinois Local Labor Relations 

Board, supra, by claiming that attorneys in the Guardian Ad Litem 

office were not employed by their "client" (as in the SENA 

case),  rather their clients were the "individual wards of the 

court whose interests the Public Guardian's Office has been 

designated to protect." Under the Board's theory, the attorneys 

had a fiduciary duty to the wards and it is primarily on their 

behalf that these attorneys exercise discretionary judgment in 

their capacity as attorneys. Chief Judge v. AFSCME, Council 31 , 5 9 3  

N.E.2d at 927. 

The COUKt rejected this reasoning, noting that the 

attorneys were carrying out the fiduciary duty owed by the Public 

Guardian to the wards and that the attorneys exercise large 

amounts of discretionary authority that effectively controls or 

implements the Public Guardian's fiduciary duty to his wards, 

Chief Judge u. AFSCME, Council 31 , 5 9 3  N.E.2d at 9 2 8 .  The appellate 

court concluded that, indeed, all of the attorneys in the Public 

Guardian's Office w e r e  excluded from the bargaining unit, based 

on the unique attributes of their responsibilities as attorneys. 

Accordingly, all of the attorneys in the Guaridan Ad Litem office 

were classified by the appellate court as "managerial". 7 

This holding is particularly significant to the consideration 
af inclusion of attorneys for  the Florida Department of Health 
and Rehabilitative Services in the proposed unit at bar. Like 
the attorneys in the Chief Judge case, many of these Florida 
attorneys exercise a great deal of discretionary authority that 
effectively controls and implements the fiduciary duty owed by 

- 15 - 



While the Illinois Courts have approached resolution of the 

ethical issues involved with attorney bargaining through 

reference to labor law, they conclude that attorneys may not 

bargain because of the unique nature of the attorney client 

relationship and attorneys' duty of loyalty to their clients 

under the applicable Code of Prafessional Responsibility. For 

this reason, these cases are particularly relevant to the issue 

at bar. 

California 

In California, the courts have resolved the ethical 

conflicts inherent in the adversarial arena of attorneys 

collective bargaining through other means. In Santa Clara County 

Counsel Attorneys Association u. Woodside, 15 Cal . Rptr .2d 898 (Cal . App. 

6 Dist. 1993), a California appellate court recently determined 

t h a t ,  although government attorneys are authorized to form a 

union, bargaining unit attorneys may not sue their clients to 

enforce terms of a collective bargaining agreement. 

The Sunta Clara court held that: 

. . . where courts have unanimously held  
that an attorney's professional obligations 
must take precedence over personal interests, 
we can only conclude the MMBA does not 
authorize [attorneys in an association ] to 
bring suit against [their client-employer]. 

the Department of Health and Rehabilitative Services to dependent 
children in this State. 
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Santa Clara County Counsel Attorneys Association u. Woodside, 15 Cal . Rptr .2d 
at 9 0 4 .  819 

Although, unlike Florida, the right to collectively bargain 

is not fundamental under California law, Sunta Clara County Counsel 

Attorneys Association v .  Woodside, 15 Cal.Rptr.2d at 905, the Santa Clara 

court holding was premised on the conclusion that government 

attorneys' duty to their client outweighed even their fundamental 

First Amendment right to petition government. Thus, the 

infringement of fundamental rights was not considered dispositive 

of the outcome in Sunta CZara and should not alter the 

applicability of this decision in Florida. 

* 
with exclusive jurisdiction over the regulation of the practice 
of law. Accordingly, the California Supreme Court granted a 
petition for review of the Sunta Clara case on May 13, 1993. 

Like Florida, California's constituion vests its Supreme Court 

In California, the Meyers-Milias-Brown A c t  (hereafter MMBA) 
governs the collective bargaining rights of all public employees. 
(California Gov.Code, g 3500, et seq.) Under the MMBA public 
employees are guaranteed "the right to form, join, and 
participate in the activities of employee organizations of their 
own choosing for  the purpose of representation on all matters of 
employer-employee relations." ( g  3502). Section 3517 of the 
MMBA imposes an obligation on public employers to "meet and 
confer  in goad faith regarding wages, hours, and other terms and 
conditions of employment with representatives of recognized 
employee organizations. . . I' 

The MMBA contemplates the formation of employee 
organizations by "professional employees", which are defined as 
employees engaged in work requiring specialized knowledge and 
skills attained through completion of a recognized course of 
instruction, including but not limited to attorneys . . . "  ( 8  
3507.3). However, the California Court of Appeal for  the  Sixth 
District has held that, "it does not follow that because the MMBA 
allows government attorneys to organize, they also have a 
statutory right to sue their client. '' Suntu Clara County Counsel 
Attorneys Association u. Woodside, 15 C a l  . Rptr. 2d at 9 0 4 .  
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Other States 

In i t s  response, the union listed s i x  additional states 

having government attorneys in collective bargaining unit: 

Connecticut, Minnesota, New York, Ohio, Pennsylvania, and 

Wisconsin. Although some public employed attorneys within these 

states bargain collectively, typically at the local or  county 

level, there is not a single state in this country which has a 

statewide bargaining unit of attorneys like that sought by 

Respondents. 

The absence of a eingle example of statewide bargaining by 

state-employed counsel and the substantial limitations imposed by 

courts in other states on lawyers seeking to unionize are 

indicative of the radical nature of the  intrusion into the 

attorney-client relationship sought by Respondents here. This 

Court should exercise its exclusive jurisdiction under Article V, 

section 15, Fla.Const., to prevent the significant encroachment 

upon its jurisdiction over members of the Florida Bar. 
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IV. RESOLU'JXON OF THE STATUS OF ASSISTANT "ORWEYS GENERAL 
AND ASSISTANT STATEWIDE PROSECUTORS IS 

IN THE PUBLIC INTEREST AND IN THE INTEREST OF JUDICIAL ECONOMY 

Petitioners concur that resolution of the question of the 

status of assistant attorneys general and assistant statewide 

prosecutors as "officers" rather than employees is not an issue 

which directly implicates this Court's jurisdiction under Article 

V, section 15. However, this is an alternative issue which 

demands immediate resolution. 

Respondents argue that the issue of the status of these 

attorneys should be handled through PERC and the district court 

of appeal, as occurred in Murphy u. Muck, 358 So.2d 822 (Fla. 

1978). Petitioners submit, however, that the history of that 

case demonstrates the reason for  immediate resolution of this 

matter. 

In Murphy u. Muck, a union attempted to organize deputy 

sheriffs. The Sheriff challenged the unit asserting that 

deputies were not "public employees" within the meaning of 

Section 447.203(3), Florida Statutes, but rather were officers 

clothed with the same powers as the constitutional officer who 

appoints them. PERC and the First District Court of Appeal 

rejected this argument and held that deputies were public 

employees. On appeal, this Court reversed holding that deputy 

sheriffs are not public employees because they hold office by 

appointment and are vested with the same sovereign powers as 

sheriffs . 
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Although ultimately this Court corrected PERC's error, 

correction came only after the expenditure of substantial 

judicial energies and public resources. It is not in the best 

interest of the people of this State, nor in the best interest of 

judicial economy, to delay resolution of this question. This is 

a question of great public importance. Delay serves no purpose 

but to increase the taxpayer-borne costs of this proceeding. 

Accordingly, in the event this Court determines that any 

collective bargaining is permitted by attorneys, the status as 

officers of assistant attorneys general and assistant statewide 

prosecutors should be resolved. 
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CONCLUSION 

The State as client cannot be compelled to bargain 

collectively with its attorneys, pursuant to Chapter 4 4 7 ,  Florida 

Statutes, because the inherently adversarial nature of bargaining 

is in conflict with the Rules Regulating the Florida Bar. SEAG 

has virtually acknowledged that collective bargaining is an 

adversarial process, but argues that it is inherent in the 

employment relationship. SEAG Response, p .  22. Whatever its 

source, attorneys are prohibited from pursuit of their own self- 

interest to their clients' detriment. The union also 

acknowledges that a modification of the collective bargaining 

rules "might" be required, but that this Court's Article V, 

section 15 jurisdiction is "elastic" and would permit an 

accommodation of some form of collective bargaining. SEAG 

Response, p. 29. Whether there is such elasticity, and its 

degree, of course, is the whole point of this petition. 

The Legislature has not expressly waived its rights under 

the Rules, including the right to discharge its attorneys "at 

will." Pursuant to Article V, section 15, this Court has 

exclusive jurisdiction to rule on the propriety of collective 

bargaining by members of The Florida Bar. 

The issues in this case are legal, rather than factual. 

However, if this Court believes that further factual evidence is 

needed to resolve the issues in this cause, this Court should 

appoint a special  master to conduct appropriate hearings. PERC 

is not an appropriate fact-finder to gather evidence relative to 
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the exercise of this court's jurisdiction over the practice of 

law and discipline of members of the Florida Bar. 10 

Further, if this Court determines that any collective 

bargaining is permitted under the Rules, only this Court has the 

authority and jurisdiction to define and establish the scope of 

bargainable issues and the limits of enforcement mechanisms 

available to attorneys against their clients. These limitations 

should be established and made known to attorneys employed by the 

State before a vote is held on unionization. Such notice is 

necessary so that attorneys may make informed choices on whether 

to give up their individual rights as professionals in favor of a 

collective scheme of legal practice, under standards negotiated 

by non-lawyer unian representatives. 

Accordingly, this Court should issue all writs necessary t 

the complete exercise of its jurisdiction over the practice of 

law by attorneys who represent the State of Florida, as client, 

through full-time employment. 

lo 

1985rwhere the district court admonished PERC, noting that 
"PERC has acted in the area of regulating attorney-client 
relations, a subject not within its particular province." 

See C i t y  of Hollywood u. Perc ,  4 7 6  So.2d 1340, 1342 (Fla. 1st DCA 
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R e s  ectfully submitted, 

/@7a73s- 
ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 
Florida Bar No. 114422 
Department of Legal Affairs 
The C z e , -  PLOl 
Talla FL 32399-1050 
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- --- - .  
- - - - - - - -  - - 
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LOUIS F .  HUBENER 
Assistant Attorney GeneKal 
Florida Bar No. 0140084 
(904) 488-9935 

PETER J. HURTGEN 
Special Assistant Attorney E€?neKal 
Florida Bar No. 229921 
Morgan Lewis & Bockkus 
200 South Biscayne Blvd. 
S u i t e  5300 
Miami, FL 33131 
(305) 579-0350 
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CERTIFICATE OF SERVICE 

IT IS HEREBY CERTIFIED that a true copy of the 

foregoing was provided v ia  hand delivery to Stephen A. Meck, 

General Counsel, Public Employees Relations Commission, and 

Thomas W. Brooks, MEYER AND BROOKS, P.A., Attorneys f o r  

Petitioner, 2544 Blairstone Pines Drive, Post Office Box 1547, 

Tallahassee, Florida 32302, 
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IN THE 
APPELLATE COURT OF ILLXNOIS 

FIRST DISTRICT .. 

AMERICAN FEDERATION OF STATE, COUNTY 1 
AND MUNICIPAL EMPLOYEES, C O U N C I L  31, ) Appeal From The 

) Illinois Local 
) Labor Relations 

AFL-CIO,  

Petitioner, ) Board. 
-VS- 

) 
ILLINOIS LOCAL LABOR RELATIONS BOARD; ) N O S .  L-RC-87-04 
CITY OF CHICAGO,  DEPARTMENT OF LAW; 1 L-UC-87 -06 

( S E N A ) ,  DIVISION OF UNITED STEELWORKERS ) L-UC-87-08 
and SALARIED EMPLOYEES OF NORTH AMERICA ) L-uc-8 7 -07 

OF AXERJCA, AFL-CIO,  1 
1 

Respondents. ) 
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T d 

TO: Richard M. Stanton, Esq. James Baird,  Esq. '47 2 
JACOBS, BURNS, SU6Ew.yuJ SEYFARTH, SHAW, . E z  

& QRLOVE FAXRWEATHER & GERALmOH * -' 
201 N. Wells St. 5 5  E. Monroe St. 
Suite 1900 Suite  4 2 0 0  
Chicago, IL 6 0 6 0 6  Chicago, IL 60603 

Carl S. Tominberg, Esq. 
LANER, MUCHIN, DOWBROW & BECKER, LTD. 
350 N. Clark St., 4th Floor 
Chicago, Illinois 60610 

PLEASE TAKE N O T I C E  t h a t  on t h e  23rd day of 

September, 1988, w e  caused to be filed with the clerk of t h e  

Appellate Court of I l l i n o i s ,  First District, PETITION FOR 

Appendix I 



ADMINISTmTIVE REVIEW, a copy of which is a t t a c h e d  hereto and 

herewi th  served upon you. 

CORNFIELD AND FELDMAN 

YC0* 
Attorneys f o r  P e t i t i o n e r  

JACOB POMERANZ 
CORNFIELD AND FELDMAN 
3 4 3  S. Dearborn St. 
Thirteenth Floor  
Chicago, IL 60604-3852  
(332) 922-2800 
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IN THE 
APPELLATE COURT OF ILLINOIS 

FIRST DISTRICT 

1 AMERICAN FEDERATION OF STATE, COUNTY 
AND MUNICIPAL EMPLOYEES, C O U N C I L  31, ) Appeal From The 
AFL-CIO, ) Illinois Local 

) Labor Relations 

1 
1 

Petitioner, ) Board. 
-vs- 

ILLINOIS LOCAL LABOR RELATIONS BOARD; ) N O S .  L-RC-87-04 
C I T Y  OF C H I C A G O ,  DEPARTMENT OF L A W ;  ) L-UC-87-06 
and SALARIED EMPLOYEES OF NORTH AMERICA ) L-W C-8 7 - 07 

(SENA), DIVISION OF UNITED STEELWORKERS ) L-UC-87-08 OF AMERICA, A F L - C I O ,  1 
1 
) Respondents. 

PETITION FOR ADMINISTRATIVE REVIEW 

Now comes American Federation of State, County and 

Muni-cipal Employees, C o u n c i l  31, A F L - C I O  ("AFSCME") , 
Petitioner, and hereby petitions the Cour t  f o r  review of the 

decision of the Illinois State  Labor Relations Board i n  t h e  

matter of S a l a r  ied EmDlovees of N o r t h  America 

D i v i s i o n  of United Steelworkers of America, AFL-CIO. 

Petitioner, and Citv of Chicaso, DeDartment of Law. EmBlover, 

and  American Federation of State. Countv and Municipal 

E m D l o J r e e s ,  Council 31, AFL--CIO,  I n t e r v e n o r ,  and  American 

I__=-- Fede-zticn of S t a t e ,  Countv and Municiaal Emplovees, Council 

31, kFL-CTvO, Intervenor, a n d  Citv of Chicaqo, DeDar tment  of 

(SENAI 



per, entered on the 25th day of August, 1988, 

specifically t h o s e  portions of s a i d  decision (1) holding that 

all attorneys i n  the Department of Law,  City of Chicago, were 

t tmanagerialtt  as defined in Section 3 ( j )  of t h e  Illinois 

public Labor Relations A c t  (Ch. 4 8  91603(j), Ill.Rev.St$t,) ; 

and ( 2 )  holding that S e n i o r  Attorneys/Supervisors were 

supervisors under the A c t  (Ch. 4 8 ,  f 1 6 0 3 ( r ) ,  111.Rev.Stat.). 

u k T ,  En~lol 

Respectfully submitted, 

. C O R N F I E L D  AND FELDMAN 

J A C O B  POMERANZ 
CORNFIELD AND FELDMAN 
3 4 3  S. Dearborn St. 
Thirteenth Floor  
Chicago, IL 60604-3852 
(312) 922-2800 

Attorneys f o r  Petitioner 
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STATE OF ILLINOIS 
L X A L  LABOR RELATIONS BOARD 

In t h e  Matter of: 

SALARIED EYPLOYfEES OF ??ORTH 
AYERICA (SENA) I DIVISION OF 
UNITED STSELWO9EERS OF A M E R I C A ,  ) 
AFL-CIO, 1 

1 
Petitioner, 1 

1 
and 1 

1 
C I T Y  OF CSICAGO, DEPARTMEKT 1 
OF LAW, 1 

1 
Employer , 1 

1 
and 1 

1 
AYERICAN FEDERATION O F  STATE 1 
COUNTY AND MUEU'ICIPAL EYPLOYEES, 1 
C O U N C I L  31, E L - C I O  1 

1 
Intervenor I 1 

Case Nos. L - R C - 8 7 - 0 4  

1 
AMZRICAN F"LDERATi9N O r  STATE, 1 
COUNTY AND X ? ? ; I C I P A S  EYPLOYEES, ) 
COUNCIL 31, A F L - C I O ,  1 

1 
Tetitione:, 1 

1 
a n d  1 

1 
C I T Y  0" CSICAGO, D3TkXTMEhT 1 
OF LAW, 1 

1 
Employer. 1 

1 

Case Nos. L-UC-87-06 
L-UC- 87-  0 7 
L-UC- 8 7 - 0 8  

t 

MEMORANDUM OPINION AND 
DIRECTION OF ELECTION 
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This matter is b e f o r e  the Local Labor Relations S o a r d  

("the Board") f o r  r e v i e w  of the, Supplemental Decision and 

Recommended Order  of Hearing Officer Michele 5 .  Levine,. issued 

A p r i l  7 ,  1988, involving Phase 11 of these  p r o c e e d i n g s .  

Written exceptions t o  the hearing officer's decision have Seen 

duly filed- , and the Board hea rd  oral arguments by the patties 1/ 

on June 15, 1988. 

This case arises from petitions filed by two laSor 

organizations which seek to represent s e v e r a l  previously- 

unreptesented employees of the Law Department ( a l s o  known as 

the Office of the Corporation Counsel) of the City of Chicago 

( " t h e  City"). T h e  f i r s t  petition ( L - X - 8 7 - 0 4 ]  was filed by t h e  d 

Salaried Xm.;loyees of North America ("SSNA"), a division of t h e  

United Steelworkers of America, AFL-CIO, and subsequent p e t i -  _" ".-- 

tions were filed by the American Federation of State, County 

and Municipal Zxployees,  Council 31, AFL-CIO ("AFSCMS") .  All 

were consolibated. In Phase I of these proceedings, the 3ozrd 

in July 1987 d e t e r m i n e d  the bargaining units i n  which 

those employees m i g h t  z??ropriately be r e p r e s e n t e d .  See, 3 P Z X I  

Pursuant t o  80 111. Adm. Code 1200.110, t h e  Board qranted 
l e a v e  t o  k3e Illinois Public Employers' Labor Relations 
- 

Association t o  f i l e  an amicus b r i e f  i n  -support of certain ex-  
ce2tions of t h e  C i t y  of Chicago. 
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P h a s e  I1 addresses which of t h e  petitionez-for f13026. -  

emplayees, if any, a r e  e x c l u d e d  from bargaining under the P u S l i c  

Labor Re1a t io r . s  A c t  ( " t h e  A c t " ) ,  and must therefore be exclceec!  

2 /  

from the potential Sargeining units so defined. 

I n  the supplemental decision now before  the Board ,  t h e  

hearing officer 5 a s  determined thzt none of the employees i n  

the City's Law Department, e x c e p t  t h e  relative few which ",he 

parties h a v e  a g r e e d  to excluze, is statutorily precluded frorn 

bargaining under the A c t .  ' T h e  City has filed lengthy e x c e p -  

tions, azguing that a l l  of t3e L a w  Department employees must be 

excluded on one or  m r e  grounds. .4FSCMY has f i l e d  linited ex-  

cegtions. T h e  3oa rd  h a s  c z r e f z i l y  considered the r e c o r d ,  the 

hezring officer's decisicn, t h e  22rties' and the amiczs' 

written su5missions to t h e  3 0 z r d ,  znd the arguments made o r e l l > *  

to t h e  Board.  

With on ly  one exception a d d r e s s e d  hereinafter, the 

p e r t i e s  do not take i c s u e  w i t : ?  t h e  hearing officer's finEinss 

of f a c t .  The 3oarZ accor2in;ly zi3?ts t hose  findinss, s u b j e c t  

i 
Bozrd h e l d  t h a t  t 5 e  c l e r i c a l ,  administrative, 2/ - The 

investigative, 1 i S r ; i r y  an2 2 z r a l e g a l  employees of t h e  L a w  
Department agproFriately c z n  Se reszesented o n l y  in the exist- 
ing City-wide barsaining u r . i t 5  cor~rising similar employees i n  
o the r  City de2artments. Those units zre all represented S y  
AFSCMS. Thus, t h e  3 0 a r d  deternined t h a t  the eligible employees 
in each of those g r o u p s  s h o c l d  v o t e  on two cho ices :  re?re- 
sentation by AFSCYZ in t h e  existing corresponding unit or no 
re9resentztion. P.5 to t'.e ettorneys, i n  the L a w  Department, 
the 3 o d r d  determine2 th2.t t h e y  night be re7resented in a 
separate unit or  in t h e  existin9 City-wide unit of T r o f e s s i o n z l  
employees which is z l s o  re7resented by AFSCME. 
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to t h e  one reservation-mentioned. Eowever ,  t h e  Board disagrees 

with the hearing officer's conclusions of law and, €or the rea- 

sons wb ich  fallow, h o l d s  t h a t  all t h e  attorneys and a few o t h e r  

Law Department e n p l o y e e s  must be excluded from bargaining under 

the A c t .  

I. BACKGROUND 

T h e  pertinent f a c t s  of t h i s  matter a r e . s e t  f o r t h  in detail . 
in the hearing officer's Phase I1 findings and t h e  e a r l i e r  

?hase I decisions. We w i l l  only summarize t h e  f ac t s  h e r e ,  to 

Sive c o n t e x t  t o  out conc lus io r s .  

T h e  City's Law D e p a r t m e n t  is headed by the City's 

Corporation C o u n s e l  and ez?loys a t o t z l  of approximately 335 

persons.  Of t h e m ,  some 1 9 0  a r e  a t t o r n e y s  and some 145 are aB- 

ministrative or support personnel. 

T h e  Law Department is subdivided into- 16 functional 

divisions, incluCing an administration division and an investi- 

g - a t i o n s  division. Sach of tSe remaining 2ivisions is p r i r n e r i l y  

respons ib le  f o r  particular csgects of the City's l e g a l  

boundaries a r e  n o t  r i g i d .  IZather, the  Corporation Counsel 

. maintains and regularly exercises the flexibility to reassisn 

.personnel between divisions, and to assign employees tasks nor- 

melly associated with o t 3 e r  Zivisions, when circumstances 

warrant such adjustments. 
__- - - 
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E,ac> division within t h e  Lzw Department is headed by a 

~ e p ~ t y  Corporation Counsel , w i t h  some Deputies b e i n g  

responsible f o r  more t h a n  one 2 i v i s i o n .  :very division h a s  a 

Chief, holding t h e  t i t l e  of First Assistant Corporation 

Counsel, who r e p o r t s  ta t h e  a?pro?rizte D e y t y .  Most of t h e  

Department's clerical and support personnel are assigned to 

particular divisions, but t h e y  may be utilized t o  sup2,ort other :  

divisions w h e n  t h e  workload requires. 

T h e  record r e f l e c t s  t h a t  t h e  Corporation Coun5e1, w i t h  t h e  

aid 

FOE 

end 

of h i s  s e v e r a l  deputies and zssistants, s e r v e s  as a t t o r n e y  

t h e  City. In t h a t  casacity, which is d i c t a t e d  by statute ___i 

Citv ordinance, a l l  t h e  a t t o r n e y s  i n  t h e  Law Department ad- * 
I- _ _  -__- 

I 

v i s e  and r e p z e s e n t  t h e  Mayor, t h e  City Council, and t h e  h e a 5 s  

of the City's various o?erating d e p a r t m e 2 t s .  
___-"-_--I"- ...~ 

Of t h e  190 attorneys in t h e  L e w  De?artmenk, t h e  sarties 

have  a g r e e d  to exclude from bargaining the Corporation C o u n s e l  

himself, all seven  3 e p t y  Cor?oration Counsels, 2nd t h e  sixteen 

F i r s t  Assistant Cor~orttlon C o u n s e l s .  Among t h e  edministrative 

2nd support p r s o n n e l ,  t h e  ?z.r'.,ies have a s r e e d  to exclude t h e  

O f f i c e  Administ:ator , t h e  Director o f  L e g a l  Investigations who 

o v e f s e e s  some 20 investisztors., t h e  Law Librarian, all law 

c l e r k s ,  a3d  t h e  AEministrative Assistants to t h e  Cor2oration 

Counsel and Depu ty  Corporetion Counselts). 



11. EXCEPTIONS OF THE PARTIES 

One of AFSC!-?f.S's exceptions to the hearing officer's 

decision concerns t h e  Law Department positiozs which t h e  ?ar- 

t i e s  have a g r e e d  t o  exclude from bargaining. AFSCME o b j e c t s  to 

the hearing officer's statement t h a t  the garties h a v e  

stipulated to exclude the Assistant Director of L e 9 a l  

Investigations. AFSCME'S objection appears  to be well-taken. 

T h e  record properly reflects that AFSCME Z i d  not a g r e e  to t h e  

Consequently, t h e  exclusion of kha t  title from bargaining." 

Assistant Director of Legal Investigations should be included 

among the em2loyees who may vote on inclusion in tha unit of 

investigative 2ersonne1, unless the position is subject to 

exclusioa on any O Z  t h e  grounds set f o r t h  i n  tSe A c t .  

3/  

T h e  o t h e r  exceptions asser ted  by AFSCMS deal with iss'cles 

raised i n  t h e  City's exceptions, and thus mty be considered in 

the context of t h e  City's exce$ions. 

T h e  City's exceptions first argue t h z t  the entire Law 

Depzrtment o ? e r a t e s  a s  a law firm representing t h e  City's 

management, and t h e r e f o r e  a l l  of i t s  2ezsonnel must be ? r e -  

c l u d e d  from bargaining collectively with t h e  City. !c According 
to t h e  City, w e l l  established public solicy considerations 

w h i c h  surround t h e  attorney-client reletionshi? requize t3 i s  

3/ 
- Only APSCME and the City continue to kzve  i n t e r e s t s  in the 
psition of Assistant Director of Leg21  Investigations since, 
i n  Phase I, t h e  3oard h e l d  t h a t  t h e  Law De2ar tment ' s  investi- 
g a t i v e  personnel agpro?riately can be r e2 resen ted  only in an 
existing AFSCME c n i t  of City investigators. 
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r e s u l t .  In addition t o  t h o s e  palicy considerations, t h e  City 

a r g u e s  t h a t  t h e  L a w  De7artment's role a s  law firm f o r  t h e  City 

brin gs t 3 e  3eFartTent's er?loyees within t h e  A c t ' s  definitions 

of exem2ted "confidential" and "managerial" employees. A l t e r -  

natively, the City a r g u e s  t h a t  at least certain s u b - g r o u p s  o f  

the L a w  Department employees q u a l i f y  a s  e x c l u d e d  supervisors or 

managers or confidential err,ployees u n d e r  t h e  A c t .  

Petitioners reject the City's arguments  a n d  urge t h a t  t h e  

Board adopt the hearing a f f ' i c e r ' s  conclusions and exclude from 

Sargaining none  of the petitioned-for employees o t h e r  t h a n  

t h o s e  whom a l l  t h e  parties h a v e  sti7ulated t o  exclude. 

III. DISCUSSION 

A .  Public Policy Considerations 

T h e  City o S s e r v e 5  t h a t  the Illinois Code of Frofessiozal 

Responsibility, 111. Rev. Stat. c h .  l l O A ,  $011. p a r .  7 7 1 ,  t o  

which a l l  Illinois attorneys m u s t  a $ h e r e ,  requires khe LEW 

De?zertment z i t t o rneys  t o  remain completely 1oyz!1 t o  E h e i r  

"client", t h e  C i t y ,  and. to avoid a n y  conflicts of interest w i t h  

i t .  I n  t h i s  c o n n e c t i o n ,  t h e  C i t y  notes t h e  h e a r i n g  officer's 

observation t h a t ,  i f  t h e y  form a bargaining unit, t h e  e t t o z n e y s  

will have t o  "walk a f i n e  line" w i t b ' r e s p e c t  tQ t h e i r  e t h ; c E l  

obligations t o  management. T h e  C i t y  f u r t h e r  z r g u e s  t h z t  a t t o r -  

neys a r e  ethically obliged n o t  m e r e l y  t o  a v o i 2  t h e i r  own 

- - -- 

. -  --- - - . .- _ _  ~ ---I- . - - -  - 

- -_ 
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clerical and  support  personnel likewise d o  n o t  use t h e i r  

positions t o  disserve t h e  client's interests. Accoreinsly, t h e  

City a r g u e s  t h a t  all t h e  employees o f  t h e  Law Departrent ,r,s:st 

be barred from bargaining collectively against the C i t y  i n  o r -  

d e r  to g i v e  effect to the fundamental public policy ettendins 

the attorney-client relationship. 

However, nothing in t h e  A c t  e x p r e s s l y  authorizes the 3 o e r d  

to deny bargaining r i g h t s  to any category of public ern?lo_vPes 

based exclusively on publ ic  policy considerations which are no t  

articulated in the A c t  i t s e l f .  T h e  Board has p r e v i o u s l y  no ted  

t h a t  the A c t  manifests a consc ien t ious  attempt to  delineate the 

classes of employees which are excluded from Sargai2ing, and  

thereby a?pears t o  2 e n y  t h e  9oard the discretion to disqualif Y 

employees w h o  are not within the statutory exclusions. AFSCYZ 

and Countv of Cook, Chief Judge  of the Circuit Coart of Cook 

C o u n t y ,  3 PER1 3001 ( L L R S )  1986. This logic is r e i n f o z c e d  5 y  

t h e  Supreme Cocrt's observation, in C i t y  of Decztur v. F*F SCK5 * 
Local  2 6 8 ,  122 I11.2d 3 5 3 ,  5 2 2  N.E.2d 1219 (l988), t h a t  t h e  A c t  

was intended t o  extend b z r f i a i n i n g  rights Sroa5ly  a22 i t s  

exemptions should be narrowly cons t rued .  Accord,  ? l a i r f i e l d  

School D i s t r i c t  No. 202 v .  Illinois Educational LzSor Rel2tions 

3oard  143 I l l .  . 4 ~ ? . 3 d  8 5 8 ,  - I 4 9 3  N . S . 2 d  1130, 1136 (1986). 

S e e ,  also, C o u n t y  of ltane v. Carlson, 116 Il1.2d 136 - 5 0 7  

X . E . 2 d  4 3 2 ,  4 8 8  (1987) , h o l d i n g  that j u d i c i a l  b ranch  em?,loyees 

nay n o t  be deemed outside t h e  A c t  in t h e  absence of an  explicit 

exclusion for them. 
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petitioners and , t 3 e  h e a r i n g  officer refer c s  to 

Lumbermen's M u t u a l  Casualty C O .  o f  C? . icaoo ,  75 ~ 'LP,S  1 1 3 2 ,  2 1  

LRRY 1 1 0 7  (1948). I n  t h a t  c a s e  t he  :;ational Labor .- _- Relzt io7 .s  

Board h e l d  t h a t  t h e  e leve -~~memSer  - . "  i n - h o u s e  l e g a l  " s t r f f  

r e p r e s e n t i n g  an insurance  corn?any was e l i s i b l e  t o  - -  o r g a n i z e  - -- and 

b a r g a i n  collectively with t h e  company, even t h o c g h  t 3 e  
- .. 

- -  . - - -_ __ - 

employees were  " o f f i c e r s  of t h e  court and fiduciaries" and w e r e  ._._/ - ___"I_- 

++- 
. 

"subJect to various rules of conduct ? ~ $ . s c r i b e d  by the cqgrtz." ------ 
The.  KLRB o S s e t v e d  that attorneys z r e  

. . 
7 5  NLRS, at 1135-37. - . . .- -- - .. 

Srofessional employees, and that ?rofessional employees -- were 
..I-_._ __-A_- - -  

. . .. .- 
specifically cove red  by t h e  Puational Labor Relations ,Act , ,  2 9  

U . S . C .  5151 eC, s e a .  Id, at 1137-8.- The NLRS concluded t3zt 

t h e  special relztionship between an attorney and c l i e n t  was no', 

enough to remove attorneys from the coverzge of the N L W :  

.---.-.-.-I I --- . . . 4~ 
._-- 

.- ._ . 

[Tlhe statutory objectives [of the N L R A ] ,  i n c l u i i n g  
the right to collective bargaining, may be achieved 
despite any limitations irr.?osed on t h e  attorneys 54' 
virtue of their status a s  otficers of the ' cou r t .  T5:e 
Employer .... asserts thzt t h e  relctionships of c1ier . t -  
a t t o r n e y  existing between it and t h e s e  em2loyees 
p r e c l u d e s  the existence of an enployer-en?loyee 
status. We do n o t  esree. The en. t i . re  essoci~tion Se- 
tween the zmployer and . .  . i-ts.....cttorneys is pervade2 ?x 
an. emp,lo~~-r.-..e.m'plo_vee. , j - e l a t  i-oons-. The a-ttor-neys a r  
h i re&, -  discharged ~ anL+mmakeL&-L5e szne manner e s  
the o t h e r .  em2loyees. of the. Ern.3l.oy.er. They hcve the  
same working conditions as  other employees. Fur the r -  
more, in t h e  performance of their duties 2 s  
z t t o r n e y s ,  t h e y  are eirected 2nd c o n t r o l l e d  by t h e  
EmplDyer ....( W]e are  of the o?inion t h a t  although a 
c l i e n t - a t t o r n e y  relationship is coexistent with the: 
of .an employer-employee i n  this c a s e ,  t h e  cliezt- 
attorney relationshi? does  not p r e c l u d e  these 

4/ - Professional employees a z e  s i ; n i l z r l y  c o v e r e d  in our  A c t *  5- S e e ,  I l l .  R e v .  stat. ch. 48, 2 ~ r . s .  1603(m) End 1609(5). 
- - ._-_- -__I_ 



e c ? l o y e e s  from exercising t h e i r  ctztutory r i 9 k t  :o 
bargain collectively w i t h  r e s p e c t  t o  con2itions of 
era? 1 o ym e n t . 

I d ,  I t  1137. - 
T h e  C i t y  - a r g u e s  t h a t  i n  S t a t e  of Illinois (Education21 

LeSor  ?.elations g o a r d ) ,  2 PER1 S 2 0 2 0  (SL.59 1986), i t  wes recog- 

nizes t h a t  extrinsic policy considerations may w a r r a n k  

? r e c l u ? i n g  emgloyees from bargaining under t h e  A c t  e v e n  when 

t h e  ez;; loyees a r e  n o t  w i t h i n  an  explicit s t a t u t o r y  exclusion. 

? o w e v e r ,  that d e c i s i o n  split t h e  members of the S t a t e  Labor 

? .e la t ions 3 0 a r d  and probably is distinguishable. I n  it, t h e  

State 3 0 2 r d  e x c l u d e d  from bargaining the investigetors and 

k e z r i n s  o f f i c e r s  of t h e  Illinois E d u c a t i o n s 1  Labor: i 3 e l a t i o n s  

332z5. T 5 e  State Soard's majority reasoned t h a t  those em- 

7,loyees 2re required t o  i r n p a r t i z l l y  investisate and  a d j u d i c a t e  

12501 relztions controversies, and that t h e  public's confidence 

i n  i i h t l z  ESility to do so w i t h o u t  b i a s  woilld be compromised if  

t 5 e  ez?,loqr3es were  themselves unionists. In adeition, the m- 

j3:ity foE3d evidence t h a t  t h e  General AssemSly h29 i z t e n d e d  to 

S2ecifically exclu6e t h e  emTloyees from bargaining under t h e  

A c t ,  b u t  inadvertently failed to do so owing to t h e  complicete? 

sznnef i n  which t h e  Educztionzl Labor Relations A c t  and the  

P u b l i c  Labor Relations A c t  e v e n t u a l l y  became law. 

. - 

I --_-_ - 

our  j u d g m e n t ,  t h e  r ; u S l i c  p o l i c y  consiserations a s s e r t e d  

> S_tt t S e  City in this c e s e  zre v e r y  i n p o r t z n t ,  b u t  a r e  better 

' e v z l u z k e d  i n  conjunction with t h e  52ecific exclusions of 
1 -  

____- . --- .- c- I 

-I__ - - -_ -_______ 

- 1-_- ~ - __._- ~ 
- --- - -- 

L 



t h o s e  exclccions. 
,. ,_ . 

9, Manaaerial and/or Confidential Eir,31ovees 

T h e  C i t y  a r g u e s ,  supported by IPELRA,  that if the s?ecizl 

relationship between t h e  L a w  Department and the City's azminis- 

tration does not independently warrant excluding t h e  L a w  

Departnent from bargaining, it certainly brings all t h e  

a t t o r n e y s ,  and.  p e r h a p s  o t h e r s ,  within the statutory exclusions 

for managerial and confidentiel employees. Section 3 (n) of the 

A c t ,  111. 2 e v .  Stat. c h .  48, p a r .  1603(n), excludes managerial 

and confidentiel employees from the universe of "public 

err,plo_vees" c o v e r e d  by t h e  Act. 13 turn, the terms 

"zonfifential em2loyee" and "managerial ern?loyee" are d e f i n e d  

i n  Sections 3 ( c )  and 3(j) of the A c t ,  respectively: 

( c )  "Confidential em2loyee" means zri employee 
who in the r e g u l a r  course  of h i s  o r  h e r  duties, 2s- 
sists and acts in a confidential capacity to persons 
who formulate , d e t e r m i n e  and effectuate nanagement 
Solicies with regard t o  labor relations of who in t h e  
r e g u l z r  course of h i s  or her duties has authorized 
z c c e s s  to information relating to the effectuation or 
review of the em?loyer's collective Sarsaining p l i -  
c i e s ,  

* 

( j )  " y a n e g e r  i a l  employee" means an individual 
who is engaged ?redor,inantly in executive a n d  manage- 
ment functions and is charged with the res2onsiSility 
of directing the effectuation of such management 
policies 2nd practices. 

I l l .  3 e v .  S t 2 . t .  ch. ' 4 8 ,  2 a r r .  1 6 0 3 ( c )  and  1 6 0 3 ( j ) .  
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T h e  Board h a s  recognized t h a t  t h e  s t a t u t o r y  definition cf 

"confidential em7loyee" sets u? two alternative t e r t s  whereby 

an exployee may a c h i e v e  confidential status: the " l a b o r .  z e x u s "  i 

t e s t  end t h e  " a c c e s s "  t e r t .  AFSCYZ, Council 3 1  and C i t v  c f  

4 
~ ___ I-_ -_ 

J - 
Chicaao ( O f f i c e  of  ?rcfessional S t a n z a r d s ) ,  2 P E R 1  3 0 1 7 ,  a t  2. 

I X - 7 2  (LLRS 1986). U n d e r  the " l a b o r  nexus" test, o u t l i n e d  i n  

the f i r s t  ?ortion of Section 3 ( c )  , "the r e g u l a r  course of t 5 e  

enployee's dilt ies  Imustl involve confidential assistance to a 

person who develops and e f f e c t u a t e s  management's labor 

relations 2olicies." c Id. Alternatively, under the " a c c e s s "  

test octli3ed in t h e  l a t t e r  portion of the definition, the 

:esulzr c o u r ~ e  of t h e  e;ri?loyee't duties must include 

suthorized z c c ~ s s  t o  infarmation concerning matters 
zrising from t 5 e  collective bzrsaining grocess ,  such 
2s information cor.cerning t h e  employer's strategy in 
Z t a l i n g  w i t h  an oz5cnizational camaaign, a c t u e l  col- 
lective barszizing proposa ls  and information r e l z t i n g  
to matters dezling with contract administration. 

City of  3::Sa?.k, 1 ???,I 1 : 2 0 0 8 ,  a t  p.PII1-44 (SLRB 1985). 

TO nee: t5.e s t s t u t o r y  definition of' a "manag%:icl 

en?,loyee," we Seve  s a l 2  t h a t  en i n 3 i v i Z u a l  

mLst enGage 5o:h i n  executive and manaqement 
f u n c g t Q  ' ns a r ~ d  I 2  tfre effectuation of mznagement p o l i -  
c i e s ,  and - ,  k 5 9 s e  aztivities must torm t h  e ?redominant 

4 - n "  functions and 
policies f o r  x h i c h  t h e  em?loyee is r e s p n s i b l e  must 
be of  t h e  s o r t  t 5 z t  are involved in o p r a t i n g  and 
eirectins t h e  organizztion or a major u n i t  of i t ,  
rr,z.rked by z ievel of authority and indeaendent j u d g -  
ment sufficie>t to a f f e c t  S roaZly  t h e  o r g a n i z z t i p n ' s  
ziss1on . .- -.I . o r t r r x e t n o e s  of accon2lishing i t s  mission. 
In ecse r , ce ,  t h e  err,?,loyee's functions must effectively 
nzke 5 i n  ?,art 3 2  t?.e ea ; ; r loyer ' s  management team, 

z s p e c t  07 c +.Ad b * i  w 

.--- 1 - 

A/- 

I 
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General S e r v i c e  E r F l o y e e s  C ‘ n i O n ,  Loca l  7 3  a n 2  County  c f  cook,  

Cermak Health Services, 2 ?E3.1 3020, a t  p.1):-100 (LLRS 1 9 e 6 ) .  

T h e  r e q u i s i t e  managerial functions may include e s t a S l i s h r , e n t  0 5  

management policies znc! proceduresl Freparation of t h e  bud.get,  

and assuring t h a t  t h e  governmental agency or depzr tnnent  

o?erates effectively and efficiently. State of Illinois 

(DeDartment of C e n t r a l  Manaaement Services), 1 P E R 1  112014 ( S L R ~  
.- --__I-. - 

1985). A professional employee is a managerial enployee w h e n  

he or  she e x e r c i s e s  something more t h a n  mere professional dis- 

cretion and judgment and if he or  she accually formulates 

nanagenent solicies 5y ex,ressir ,g and making operative deci- 

sions of t h e  engloytr. Id. iiowever, a p u r e l y  advisory role 

does n o t  cjivt r i s e  to ;na i layer ia l  stztEs. State of Illinois 

- 

-, ---- 
i - 

\ 

I 
(Department of ?:blic A i d ) ,  2 ?EX1 Ti2019 (SL.53 1986). 

In t h i s  czse  t h e r e  is no dispute among t h e  parties =?.:at 

all the emsloyees in the Labor Relations Division of t h e  Law 

Depar,trnen’: ~ h o c L d  be excluded from bargaining u n d e r  t h e  A c t .  

T h e  LESOT 3elbtions Division is responsible for conducting ne- 

gotiations on Se3zlf of the City wit5 the unions representing 

City employees, :or representing t h e  City in arbitration ?ro- 

c e e d i n g s  under i t s  bargzining zgreements, and for re2resenting 

t h e  City i n  ?rocee<ings S e f o r e  t h i s  3 0 a r 3 .  T h e  en2loyees i n  

t h e t  Division zccorzingly s ~ t i s f y  t h e  s t a t u t o r y  definition c5 
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5 /  
"confidential ea? loyees"  * -  T5e attorneys in t h e  Division a l s o  

qualify as " m a n a g e r i a l  employees" d u e  t o  t h e i r  involvement i n  

the 3ete.rrninatic)n and effectuation of labor relations 2olicy 

f o r  t h e  C i t y ,  o r  a t  l e a s t  m a j o r  Units of it. 

yowever, t h e  City argues that this involvement of $one 5aw 

Department exployees i n  t h e  making and effectuation o f  t S e  

City's confidential labor relations policies necessarily F e n -  

ders - a l l  of t h e  e r 7 l o y e e s  of t h e  Depar tmen t  e x c l u d a b l e  a s  

statutory "confidential ea?loyees." In part the City " -- r e l i e s  on 

the hearing officer's finding that " [ a l l 1  employees in the ~ a w  
L -- 

- 
__I - -.. 

Department h a v e  ast3orized access  to all f i l e s  ,a nd r eco rds  

maintained i n  t h e  o f f i c e .  -- . . '3 (Supplemental Decision and 

3ecomended Order ,  T i n S i n g  ?lo. 4). Accareing to the City, the: 

access necesszrily e x t e n e s  t o  labor-related matters inclueing 

t h e  f i l e s  h a n d l e d  Sy t h e  Labor ?elations Division. Therefore, 

the C i t y  zzgues zil L a w  D e p z r t n e n t  employees must be e x c l u d e d  

under t h e  "access"  test of t 5 e  stztutory definition of " c o n f i -  

dential ern?loyee." 

One of  A F S C X Z ' s  exce7tions is to t h e  hearing officer's 

finding thzt all srr,?loyees ha7e authorized access to such ca- 

terials. XFSCMS cDn",enfs t h a t  t h e  testimony merely r e f l e c t s  

j/ 
- T h e  c l e r i c a l  an? s u ~ ? , = r :  2ersonnel i n  the Lzbor Xelatiocs 
Division z r e  e x c l c d e d  Secasse  o f  t h e i r  relztionships w i t h  t k e  
Division's a t t o r n e y s  and their access  t o  c o n f i d e n t i a l  l a b o r  
re1z t ior . s  r n e t e r i z l s .  S e e ,  role!*, 9oag S. Sliot, 2 2 9  S L R 3  4 5 6 ,  
zit 4 5 7 - 8  ( n o t e  1 2 ) .  



t h a t  a t t o r n e y s  a r e  n o t  f o r b i i d e n  o r  prevented from inspectins 

files maintained anywhere i n  t? .e  L a w  Department ( e x c e ? t  for 

2 e r s o n n e l  f i l e s  ?ertzining L'w 3e2artnnent  e r r ,? loyees) ,  a n ?  

thet c l e r i c a l  and s c ~ ? o r t  2ersonnel have access to whatever 

files a r e  handled by t 3 e  ettorneys f o r  whom they work. ? h i s  --- 

charzcterization of t h e  evitence is more accurate. 
- -_- 

The testimony i n d l c z t e s  t h a t  the r e a s o n  no restrictions 

h a v e  Seen placed o n  t h e  a c c e s s  which Law Department  attorneys 

have t o  Law Desartment f i l e s  Is t h a t  the attorneys a t e  governed 

their res2onsiSility t o  maintain t h e  

confidentizlity of D e ~ z r t ~ n e n t  r e c o r d s .  (Tt. 2059-61) T h e  

testimony further i r , ? i c z t e s  t32.t t h e  Department's non-attorneys 

can see whatever  f i l e s  c3re k z n d l e d  by t h e  a t t o r n e y s  with whom 

they z r e  zssisned to wozk. (Tr . 2 1 0 2 ,  2105, 2174, 2 3 5 2 ) .  

Yowever, t5e Law I l epar :xe?t 's  offices a r e  physically d i v i d e d  

between several floors in t h z e e  different buildings, and few of 

t h e  crn21oyees r e g u l z r l y  v i s i t  the offices where they d o  n o t  

. *  work. T h e r e  is no e v - a e n c e  t h a t  t h e  attorneys or t h e  non-  

a t t o r n e y s  zegulzrly oxanl ine f i l e s  other than t 3 e  ones t h e t  

pertain to matters on which they are engaged. ( S e e ,  Tr. 2 2 1 8 ) .  

. C o n s e q u e n t l y ,  the circurstance t h a t  no L ~ i w  Department 

erz?lsyea is zreve>te:! from i3ssecting files relating t o  c o n f i -  

denti21 l a b o r  mztters c a n n o t  Take t hem cll "confidential 

T h e  regular c o u r s e  of every Law 
.. --IF- ~ 

em?loyees" u n l e r  t h e  A c t .  
- . ~ .  - _. 

De2zrtment en2loyee's e x t i e s  d o e s  not b r i n g  h i m  or h e r  into zu- 

thorized e x F o s u r e  t o  confidential labor relations information, 

- 
- - - -- - _ _  - 

- .- - .  - -_ ._. -_ - - . 

.. . . . .. 
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. .- 

2s i s  required under t h e  " ~ . c c e s s 3  test f c r  co~fi2ential states, 

Moreover, i t  is clear t h a t  n o t  e v e r y  Law 3epartment employee 

r e g u l a r l y  a c t s  2s a c o z f i l e n t i a l  assistant t o  ?@:sons who f o r r -  

ulatc and e f f e c t u a t e  managerent's l a b o r  relations policies, a s  

is required under t h e  " l a b o r  nexas" test.- 
6/ 

The  s t a t u t o r y  ? u r ? o c e  in e x c l a 2 i n g  "confidential 
. -+.-. "- 

employees" from k z r g a i n i n g  is t o  gua rd  a g a i n s t  t h e  s i t u a t i o n  

w h e r e  employees i n  a Sarsaizing ; ; n i t  z z y I  i n  t h e  normal per- 

formance of  t h e i r  ?uties, have advance knowledge of the 

employer's posture on IcSor .. negotiations and r e l a t e d  labor re- 

lations m z t t e r s ,  Seczuse th:a'. could  jeo?z.rCize t h e  ern21oyer's 

1978) ( t h e  =Ixc lus ion  o f  confidenkizl e;;,?Loyees "Salance  [s] t h e  

right of e;r.Flcryoes to 5~ re2resente5 w i t s  t h e  r i g h t  of t h e  ex- 

?loye: t o  forzulate its l a b o r  2oliey w i t h  t?.e sssistance of 

- - I  . -  

----- - - -  - -- 

.- - 
_ "  

67 - Reneering confi2entiel zssistance an2 a2vice to o f f i c i a l s  who 
z r e  i9volved i n  sensitive m z t t e r s  of t b e  eT?loyer outside the 
realm of l a b o r  r e 1 z t i o r . s  does n o t  7 , e k e  one a confidential ) ern2loyee under t h e  " l a b o r  nexus"  test. 3 0 a r 2  of S z u c e t i o n  of 
3 l z i n f i e L d  C O R T C ~ ~ ~ V  Co2soli?ate? Sckoo l  District v .  S t a t e  L,aSor 

( See , 3.7 .  G o o e r i c h  Co.  , 115 NiR3 7 2 2 ,  7 2 4 ,  37 LZRY 1 3 3 3 ,  1384 
j Relztio-s 3 0 X &  165 111. h 2 2 . 3 3  640, 5 2 1  s . z . 2 d  102 ( 1 9 8 8 ) .  

(1?56) 
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e m p l o y e e s  n o t  r e p r e s e n t e d  S y  ;-he .. -.. union . - w i t h  wkic5 i t  feals.") 

~f merely leaving confizential l a 5 o r  relations files i n  a c c e s -  

s i ~ l e  a z e z s  w h e r e  any err?,loyee can incpect t?.ern were scfficient 

t o  re n d e r  a l l  employees "confidential" and t h u s  excluded from 

bargaining, t h e  statutory objective of  2:arrowly  confining the 

exclusions would be  too readily f r u s t r a t e d .  

- - -  .- 

B u t  t h e  City relies on other circumstances, besides t h e  

a c c e s s  t h a t  a l l  L a w  Department employees h a v e  t o  t h e  f i l e s  of 

the Department's Labor Yelations Division, f o r  its contention 

t h z t  more than j u s t  the Labor Relations Division employees 

s h o u l d  be Geenned excluded "confidentials". For  exam?le, the 

c i t y  poiEts t o  che hearing officer's f i n d i n 5 s  that z t t o r n e y s  in 

t h e  Law 3 e y r t m e n t ' s  Affirnztive Litiszt",ion Division h a v e  sue3 

current or farmer C i t y  employees over rr,zt'.,ers s u c h  zs 2ensior.s 

and t5e niscppro?rietion of City ?ro?er:y; t h a t  a t t o r n e y s  i n  

t S e  General L i t i g a k i o n  Division have s u g 3 e s t e d  language changes 

for c e r t a i n  of t h e  City's collective Sarsainincj agreements 

based  on their ex?eriezce i n  defeniing ?solice r , isconduct  law- 

suits; t h e t  e t t o r n e y s  i n  t h e  Finance end Sc3norr.ic D e v e l o p x e n t  

Division have  Seen I n v o l v e d  in disczssions concerning t h e  f i s -  

cal impact of prevailing wage agreements; t h a t  attorneys i n  t h e  

A??erls Division 3 a v e  devoted c o n s i 2 e r ~ S l e  time to a??ecls i n  

laSor-zelated c e s e s ;  and t h a t  attorneys in the Lee21 

CounselliEg 2ivision convert S z z ~ z i n l n ~  zgreennents into o r -  
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o2inions u?on such  r a t t e r s  c s  Freedom 

Sy unions and City employees .  

Of i n  forrr,a t ion r e q u e s t s  

in t h o s e  divisions "confiieztial . e?n?loyees" ._ - for ?,ur?oses of t h e  

A c t .  T h e  activities at issue are not shown to hzve involved 

the attorneys in t h e  formulation of sensitive leSor management 

p o l i c y ,  o r  to hzve s i v e n  them ?remature d c c e s s  t o  proposed b a r -  

gaining s t r a t e g y ,  i n  such a way a 5  might comFsromise t h e  City's 

conduct of its l a S o r  relations i f  t h e  attorneys were themselves 

members of a bargaining unit. See, Pennsylvznia Public 9tility 

f o r  state a s e n c y  a r e  not confidential employees merely because 

t h e y  render  l e g z l  actvice and oecasionzlly 2efend ea;loymsr,t 

zishts claims). - _ _ _ _  Sim2ly ze2resenting t h e  C i t y  in liticztign I 

brought by or  s g a i n s t  City ensloyees, of reneering l e s a l  z..3vlc$ 

on m a t t e r s  affecting em2loyet r i g h t s ,  does not  necesserily la-  

rnefse t h e  attornezs i n  s u b j e c t  mztttr satisfying t h e  "1zSor  

nexus" t e s t .  Likewise, sia2ly c o n v e r t i n g  l a j a r  contracts ixto -- 

ordinance form Q Z  suggesting contzact chznges  zffectiz9 t:lp 

- - - __..I," - 

. "---- --- . . - 

__-_ . - - ._----. 

. . .. - __ - , _  -. . . _ . ~. --.---- 

City's obligations to defend its ern?Loyees does not EnCczil aZ- 

vance access to t3e confidentizl l a b o r  relations s t r a t e s y  05 

che  City. - 
Howeve:, the  City also z e l i e s  on t h e  f z c t  t h z t  t?,e volume 

Department's Labor 3e:ztions Division, so  t h a t  a t t o r n e y s  from 



,,/- . 
I 

a g a i n s t  employment discrimination and  wage /hour  c l a i ~ s  zn,d 

o t h e r  em?loyrnent-rel:ted claims. T h e  h e a r i n g  officer f z ~ u x i  
. .  . -  ~ 

-I 

-- - . 
. f - -. -- LaSor "- . a n d  ?er  s o n n e l  3i v i  s i o n  - ____I - .... 

temporzneously b e i n g  h a n d l e d  by t h e  Labor ?.elations givision. 
'\ 

143 111. I - 
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1 9 7 8 ) .  Elowever, l o g i c  Z i c t a t e s  tF.2: t!?e frequency and l e v e l  5 :  

which such matters are h a n d l e d  a r e  a l l  important. A n  err,ployep 

. ._ - ... 

._ _-- - _- - -  -.. - . ~ -._I- -- - - -  ." f 
i who r e g u l a r l y  r o ? r e s e r , t s  5is ec?loyer in h i g h - l e v e l  s t i e v a n c ~  

._ -." .-- -- __-_ . - 
proceedings likely will be i n v o l v e d  in o r  ? r i v y  to sisr.ific~2t ___ ~ _ _ - -  

' labor policy formulation. The srievance 2,rocess is an e x t e n -  
.. . . .. . -- . . . - .  ~ .. - .. .- . . - . . ". -- 

s i o n  of  t h e  collective - .  Sar5aining .-....-.-..-I ...-. 2rocess. " - se.e. I 11: 1 a . ?.e v ' 

Stat, c h .  4 8 ,  par. 1610(a) ( 4 ) ;  Richardson and C i t v  o f  Chicaco 

De>artnent of ?olice, 3 P E R I  ! I 3020  ( L L R S  1987); Illinois Y c r s e s  

Association and Countv of 'Cook, 3 PERI 13013 (LLRS 1987). 

Extensive involvement in t h a t  3rocess  s h o u l d  be presuaed t o  

render the employer's a d v o c a t e  a "confidential exFloyee." 

.---cI__. -. .. . -. . . . 

. - . .. -.- -. - 

A t  least one triSunal has  held t h a t  a municipzl a t t o r n e y  

who r e p r e s e n t s  his ergloye: in 2ersonnel b a r d  actions and in 

proceedings (including erbitrztions) arising from - em?loyee 

._- 

.+ ,. -.- 

_ _  .- i residency r e q u i r e m e n t s  is a "eonfiEentia1 employee" who shou le  
___---- ~ -. - _  

be excluded from collective Sargzinlng, Kadison C i t y  A t t o r n e v s  
II_ 

Associction an2 City of 4L,z?lso?, Decision No, 23153 (Wiec. * 

CI ~ m p l o y ' t  R e l .  Corn. 1986). in the sane case, the Wisconsin COT- 

mission by a s2lit v o t e  2eterxine3 th2.t a n o t h e r  nur.ici?~l 

zttorney, who d e f e n d e d  t h e  munici?clity against ern2,loyment I l s -  

c r i m i n a t i o n  claims, wes not an e x c l u d z b l e  confidentizl 

em?loyee. T h e  K'isconsin c o m i s s i o n ' s  distinction between t k e  

two zktorneys appzrenkly r e s t e d  less on t h e  ty9es of c z s e s  t 5 e y  

handled t h a n  on t h e  extent to w h i c h  t5eir ressective 2zCCies 

Zrew t h e m  into involvement w i t h  the city's contract negotiaticn 

'and a2ministration s t r a t e g i e s .  
<.A 



13 t y e  p r e s e n t  c a s e ,  t h e  evidence is insufficient for t?.e 

a o a z d  t o  conclude that a l l  Law De?a:tner,t a t t o r n e y s  who h a v e  

Seen a!: may be assigned t o  h a n z l e  a g r i e v a n c e  arbitration mast 

be deemed "confidential" a n d  e x c l u d e d  from Sarcjaining on t h a t  

besis. To so 3 o l d  would allow t h e  c o n f i d e n t i a l _ e x c l u s i o n  to 

sweer, more broadly than the A c t  intends. However, t h e  ~ o a r 2  
-. -*I- 

concludes that the functions regularly performed by t h e  emalov- 

e e s  i n  t h e  Law Department's Labor ...... and Tersonnel Division I 

. - --. _- _ - - .  - -  - - _ - _  _____I__. ~ . . _._ - - _._;-- 

.... 
*----_ 

~ - .I - 
involve them sufficiently closely with the City's development 

and in2lementation of labor p l i c y  that t h s y  should be excluded 

I as confiZenkials. ?he Labor and ? e r s o n n e l  Division employees 

/ ? e a l  E L T O S C ,  exclusively with personnel mztters, including m a t -  

i ; t e r s  ;;k;ich frequently touch on or  overla? =he forTulation and 

zeministration of t5e City's labor relations. In addition, e x -  

c l u 5 i ~ ?  t h e m  will grovide t h e  Law Depertnent w i t h  an expanded 

I_ 

. . - - . - __ . 

L, 
d 

'\, 

--_.---- --. __  - 
I -. -_ .-__ . -. . I __ 

.... ....... / __ .......... .. 

. - --  . -.  .. . . .  / 

. .  . . . . . . . . . .  . .... 
__.. - ~ . , .., - -  . I 

...... ......... .... . . .  - . --_. . . . . .  

I 

. . . . . . . . . . .  ............... - _ . . . . .  

- ?oo l  o f  easloyees to which to essign sensitive grievznce zzbi- 
* 

c c  , - a t i o r , s  when such cases overwhelm the r e s o c r c e s  of t h e  LzSor 
- - -- . . . - -  

G f  t h e  Act. While the Boar:! h a s  h e l d  that a "managerial 

eT.??oyee" must engace  ?redominantly in functions involving t h e  
_-- I-- -- . .- -- 

2irection of t h e  governmental enter2rise or  a major unit of it, 
-_-. . . . . . . . .  . -. __. . . . . . . . .  , ..... ..-.. - 

~ i t h  e u t h o r i t y  to a f f e c t  S r o a d l y  its ~ , i s s i o n  0:: fundamentzl 

zet?.DEs , General service Zmzloyees i ' n i o n ,  L o c a l  7 3  zn5 C o c n t v  

of C D 3 k ,  Cernak H e a l t h  S e r v i c e s ,  2 ? E X  Y 3 0 2 0  (1986) , t 5 e  

.- . - .......... -. - , .. 



2 2  

e: ,?loyee need n o t  ? a r t i c - i ? a t e  a c t i v e l y  i n  t h e  f o r m u l a t i o n  o r  

e f f e c t u a t i o n  of  management's l a b o r  relations 20licies i n  orier 

to Se deened "nnanager i a l  . I '  9 g z r d  o f  3 e c e n t s  of  ?ecrrncv 

( l $ e g ) .  In addition, "managerial" status is no t  limited to per-  

s o n n e l  a t  t h e  v e r y  highest administrative l e v e l  of t h e  

qovernnental entity. S o a r d  of R e q e n t s ,  s u 3 r a ,  5 2 0  Y . z . 2 d  e t  

1157-58. __ It is enough "".I"_ i f  t h e  functions FerEormed - -  , .. by -. ... " - m a n a g e r i a l  

err.?loyees s u f f i c i e n t l y  align t h e m  with n a n a g e m e n t  "that t h e y  

s h o c l ?  ~ ~ a t  be i n  a position recuiring t h e n  t o  l i v i d e  t h e i r  --.- ley- 8 

I_.I- -- - 
., ,"  " ~---------------------------- 

z.lky to t h e  alminis=ration ... w i t h  t h e i r  l o y a l t y  t o  an  e x c l u s i v e  I 
,_ -. --- , 

" .. --.-"- -- - "  -- -- - -- - 
collectiv~-bargainlng r e F r e s e n t a t i v e . "  - 1 5 ,  a t  1158.  

- -  . _. ---. - -. - 
-__-I_ -- 

Zesorted c a s e s  deciding w h e t h e r  in-hocse attorneys 

C ~ Q S ~ ~ Y  alisned w i t h  t h e i r  e m p l o y e r s  t o  be F e r m i t t e d  

a r e  t o o  

to fozm 

Szrszining c n i t s  a r e  f e w  in number. I n  Citv of Milwaukee v .  

;i:szg>,sin Z m l o v m ~ l n t  3elations Cornaiss ion,  71 W l s . 2 2  3 0 9 ,  2 3 9  

S . X . 2 2  6 3 ,  91 LRXY 3019 (1975), t h e  Xiscozsin Susreme Cocrt a f -  

:izzed a ruling by t h e  'vJiscor.sin S ~ ~ l o y n e n t  ?,elztions 

Zomlmission to th e  e f f e c t  t h a t  zssistant c i t y  a t t o r n e y s  i n  

Y i l w a u k e e  should n o t  be deemed m a n a s e r i a l  err?loyees excluded 

Zron collective 5 e r s z i z : i n g  under ' t h e  b?isco>sir. Y~~ici2zl 

3z7loyment  ?.elations Act. ?he Wisconsin Commission hzd r e f c s e ?  

:D excluze t h e  a t t o r n e y s  S e c a u s e  i t  f o u n d  k k z t  they 5 i 2  no: 

sc5ckantielly en.;age i n  b o t h  t h e  fozzulztlon 232 iT ,? le rnentz t ion  

- I  

- .-- 

I 

a 
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(T:ho Z k i l i ’ S V  I_ cf a c e r t a i n  c a t e g o r y  o f  ern2,ioyees t o  

necessarily i n d i c z t e  t h a t  they s h o u l d  be 2 r e c l u d e d  
e f f e c t c z t e  end iy4?3:ement management policy ? ~ e s  n o t  

f:m protection by t h e  statute. 
- 

51 LTW, zt 3 0 2 2 .  S e e ,  a l s o ,  Wiscons in  C o u n c i l  05 c o u n t y  an3 

Y u n i c i 3 , a l  3 ; n l o y e e s  a n d  G r a n t  Countv, Dec. No. 21063 “is. 

Zmp1. 3 e l .  Con. 1 9 E 3 )  (assistant d i s t r i c t  attorneys n o t  e x -  

?ennsylvznia S o z r d  slTilarly determined that zssistant c o u n s e l s  

f o r  2 qovernmentsl corr.Tission were n o t  management employees be- 

cause t h e y  w e r e  i n s z f f l c i e 3 t l y  i n v o l v e d  in t S e  formulation O: 

effectuction of z , ~ n e ; e ~ . e n t  2 ,a l ic ies .  Management policies, i t  

was he;?, w e r e  fozr?.:lz.”,ed by the members of the commission with 

assistance f r o m  t h e  chief counsel, while the c h i e f  c o u n s e l ’ s  

ss53:2i~ztcs n e r e l y  ;lay:.od an azvisory role. The assistant 

c o u r ~ s e l s  r e ? r e s e z t e Z  t?.e conmission in litigation and drafkeed 
. ._ -. - - 

m ’  2nd enfa rced  regclations, bu t  w e r e e c l o s e l y  supervised. * h e L r  - -- 
ez-t>-goi+,v t o  s e t t l e  Cdses was circumscribed 3 y  superiors, end 

- 

o t h e r s  $qfoze  becoring effective. 
- - 

r J l e d  t h a t  s t a f f  a:torneys fo r  a n o t 5 e r  ” e n n s y l v e n i a  comnission 



were  3 o t  

m e e t i n g s  

c i 5 i o 7. s 

rr,anzgemnent e r ? l o y e e s .  Those  

an3 3earinss , r e n d e r e d  legal 

f o r  i s s t l a n c e  

e t t o r n e y s  a t t e n 2 e d  ?a1i=y 

o?inions, a n d  d r a f t e d  2 e -  

commissioners, su t a g a i n  r e c e i : . e j  

close supervision an4  ** -e re  under  standing instructions n c t  :g 

r e n z e r  legal inter?zetations on "novel" q u e s t i o r , s  without -,zio: 

a p r o v a l  from t h e  General Counsel. 1 2 P P E R ,  a t  ~2.304-05. 

Yowever, i n  a n o t 5 e r  c a s e  t h e  Pennsylvania 5oard r u l e d  t h z t  

attorneys serving zs h e a r i n g  examiners for t h e  Commonwealth cf 

Pennsylvania a r e  e x c l u d e d  m z n a g e r  i a l  employees. ~ ~ ~ n - w e ~ 1 : ~  * of Pennsvlvania ( A t t t o r n e v  Zxaminers I), 12 P a m  7112131 ( P a .  

LeS. 2el. 3 2 .  1981). T h e  b o a r d  f o u n d  t h a t  the a t t o r n e y  exami-  

z e z s  w e r e  i n t i z z k e e l y  involved i n  t h e  fornulation z n j  

effectuation of s t c k e  ?01icy, because t h e y  ?resi5ed at heazl:.; .s  

--------..-.I___C__" _ _ _  --- -- 
..-._I-.--- 

.- . .. - --- 
-. - . .. _.I-- . .  

-- - - . . .- . -. I - I-._I 

and i s s u e 5  r e c c x o n E e d  lecisions in a v a r i e t y  of c z s p s  

involving corr.~liz:c:o w i t 5  and t h e  inter2retation of constit3- 
. -  .- 

- " -- _- _- --I - -  --- - . __  - 

t i o n a l  ?revisions, statutes a n d  reguletions. 
I-_____ . - "  

r e p i r e d  t o  e x e r c i s e  indeFendent judgment t o  c o n s t r u e  arr.3isuo:s 

or conflictias 7 r o v i s i o n s  a n d  t o  decide n o v e l  c a s e s .  Tbeiz ?e- 

-- - _. ~ __ . 



~ k c s  it p . 2 ~  z ? ? e a r ,  c s  t h e  h e e r i n g  o f f i c e r  c o n c l u d e i ,  thz:  

t h e  ?,revailing caselaw weishs against a 2etermination t h a t  211 

t h e  a t t o r n e y s  i n  t h e  C i t y ' s  Law De?artment a r e  managerial e ~ -  

2 l o y e e s .  m L  A..e c e s e l z w  is ?.a:?ly overwhelming, however. A l l  

t o l d ,  t? ,ere  is a , z u p ; c  , , , y  of  a u t h o r i t y  on t h e  question. 

Yoreover , t h e  hecring officer's finlings in t h i s  c a s e  i n d i c a t e  // 

t h a t  t h e  Law Department's a t t o r n e y s  dre n o t  a s  c l o s e l y  super- 

v i s e d  as, and h a v e  w i d e r  discretion t o  a c t  on b e h a l f  of t h e  

City than, t h e  a t t o r n e y s  who have Seen deemed nonmanagecial in 

-- -I_I_ -- - 

-- - _ -  - -. _c-.- ------___ --._ - ---- - -  * y;{ -- -.- 

- -. - . ___-_ -- - -. - - -. . - - 

\,',j 
\ /  '\ t h e  Wisconsin z 2 d  Tenzsylvania  c a s e s .  

~. " __ --__I 3 
.M.o=i?over, t h e r e  a r e  coni?e l l ing  reasons why t h e  - aoard i n  

t h i s  c z s e  shoald conclude t h a t  t h e  5zw Department a t t o r n e y s  a r e  

in rezlity i?se?arcSl+ from khe City's ranaqement. -_.. 

e d  d e c i s i o n s ,  we t h i n k ,  s i n . 3 1 ~  s; iye  tnn 1 ; + c l p  pffpCt  t o  t h e  

demanZs of t h e  zttorney-client r p L z - L i w h i Z ,  ? r ~  -Lh.ak relztion- 

- .-------- 

.~ 

. -.-- 

--I_ _____ I_ ---5- 

shi? is recasnized i n  I l l i n o i s .  
-_.. 

T h e  a t  t o  r n e y- c 1 i en t relationshi? is a fiduciary 

/ 
/' 

131 Ill. App.3d 1050, - , 4?6 5 . 5 . 2 3  1297, 1302 (1985). S e e ,  

I a l s o ,  I 3  re Czac5orski, 21 I11.2d 5 4 9 ,  2 4 4  N.E.2d 164 (1969). 

\ The z t t o r n e y  is z,,cctively t h e  asent f o r  h i s  c l i e n t .  L C  

c l i e n t  he s e r v e s .  I n  r e  3zccern;an, 40 Ill.2d 301, - 2 3 9  



2 5  

y . 2 . 2 4  6 1 6 ,  819 (1969); ClerneTt v .  P r e s : w i c h I  1 1 4  111. A 7 7 . 3 2  

4 7 9 ,  __ , 4 4 8  N . Z . 2 3  1 0 3 9 ,  1041 ( 1 9 9 3 ) .  The relaticnchi? is s o  

r , t l ? r a c t i c e  c a n n o t  be a s s i q n e 2  o r  c o n v e y e d  by t h e  c l i e n t  to 

8 3  Ill. A??.  3d 3 3 4 ,  405 N.Z .22  

10-11 (1990) I 

Secause  of t h e  s p e c i a l  r e l a t i o n s h i p  between a t t o r n e y  an2 

client, Illinois c o ~ r t s  k a v e  consistently h e l d  t h a t  a c l i e n t  
- - * -  - - - -  - - -. ~ -lc---..__ I_ .- 

- -_I _I._- - -- - -. -. -I-_.- -_- . I_ 

no reason. 2hosds v .  Norf~lk -- & K e s t e r z  Rv. Co., 7 5  I11.2d 2 1 7 ,  - - -- __ -- ----- 

4 S 5  S.E.28 413 

A client eay eischzr~e c9 ,unse l  a t  a n y  t i m e ,  with or 
without cause ,  u n l e s s  t h e r e  is m asreement t o  t h e  
c o n t r a r y . .  . .??.is rc:Ze rtcosnizes t h a t  t h e  relation- 
s h i p  between an a t t o r n e y  and c l i e n t  is based  on t r u s t  
and t h a t  t h e  client n u s t  h a v e  confidence in h i s  at- 
t o r r .ey  in o r d e r  to e n s c r s  t h z t  t h e  relztionshi? w i l l  
function ?ro?erly. 

, 406 N.Z.2d 101, 1 0 3  

(1980) (citztions orr, i : tef) .  Fi c l i e z t  is alxays entitled t~ En 

attorney in whose f i d e l i t y  he h c s  confidence. Savic5 v .  

.I * Tobias v .  h ~ n c ,  84 111. A ? ? . j d  993, - 

Szvich, 12 I11.2d 4 5 4 ,  - , 147 S . s . 2 d  85, 8 7  (1?58). 

r i g 5 t s  acal2st h i s  client-ex?loyer e s  may 5 e  enjoyed b y  o t h e r  
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t 5 e  C f  retzliatory d i s c h a r g e .  court f c i l n d  

a h a d  t h e  n o t  Seen 

t o r n e y .  The cocrk s a i ? :  

Tlzintiff's relationshi? wit5 the cor~oration was o f  
a permanent n a t u r e  cnlike t h e  u s u a l  ~ t t o r n e y - c l i e n t  
relationship. He looked t o  N o r t h  American fo r  h i s  
compensation, c a r e e r  develo?ment  end joS stl.curity. 
Like the p r e s i d e n k ,  vice-?resident, and d i r e c t o r s ,  
>laintiff was a n  ez?l?yee o f  Y o r t h  A;;,erican. HOW- 

e v e r ,  we c a n n o t  E o y r a t e  2lzintiff's r o l e  as an 
employee f r o 3  h i s  p r o f e s s i o n .  Unlike t h e  a v e r a g e  em- 
? l o y e e ,  z l a i n ~ i f f  w a s  a r e ~ i s t e r e d  a t t o r n e y  s a b j e c t  
not  c n l y  to N o r t h  American's review S9t E l s o ,  like 
o t h e r  a t t o r n p y s ,  s ~ b j e c t  t o  Cisci?linzry r e v i e w  a n d  
t h e  Code or' Prcfessional XesFonsi5ility .... 

531 X . Z . 2 d f  2 t  346. T h e  c o u r t  then reviewe5 t h e  u n i q u e  

attri5utes of  t h e  z t t c r n e y - c l i e n t  :e2ztion;hiF w h i c h  a r e  

[ ? ] h e  law p l a c 5 s  s2,eciel o 5 l i ~ ~ t l o n s  u2on  zn a t t o r n e y  
Sy virtue of [ h i s ]  c l o s e  relztionshi? [wits h i s  c l i -  - 

e n t ] .  ?hose oblisations 2:e r 2 f e r r e d  to senerzlly 2s 
L L ~ e  f i i u c i a r y  ?z:y  of t h e  a t t o r n e y .  I t  2ezaeates rll 
2heses  of t h e  r e l a t i o n s h l g ,  inzlueizg ::1e c m t z a c t  
f o r  em2loyme:t.. . . [Tlhe general rule is t5at 2 client 
r . 2 ~  t e r z i n z t e  t h e  relztio~ski? Setween ::z:self and 
?.is a t t o r n e y  w i t ? .  o r  wit3oat C Z ' J E ~ .  This r i s h t  is 
imp l i ed  i n  e v e r y  c o r t r a c t  o f  ec?loyxent 8 3 5  is deemed 
necesszry  S e c z u s e  of  t S e  S e e ? l y  err.5ed2e5 concept of 
the  confidential n z t c r e  of the rclztions5i2 b e t w e e n  
t h e  attorney and t h e  c l i e n t  2nd t 5 e  e v i l  t h a t  would 
ojviously be a n ~ " n 2 e r e 5  by 2 . n ~  friction or  distrzst. 

I .  

501 S . Z . 2 2 ,  2: 3 4 7  ( c i t z ' , l c z s  o n i t t e d ) .  ? z m  t h e s e  premises, 



t e a c 5 e s  t h a t  t h e  pu51 i c considerations 

which surround t h e  a t t o r n e y - c l i e n t  relationshi?, and on which 

t h e  City 5 a s  r e l i e d  i n  t5is c a s e ,  zre firsly g r o u n d e d  in 

I l l i n o i s  l a w .  Y e r b s t e t  f u r t ' h e r  s t a n e s  f o r  t h e  2ro9osition t h a t  

zhcse considerztions limit the em2loyment rights of a t t o r n e y s  

u n l i k e  a l l  other e r n ~ l o y e ~ s .  w h i l e  this ~ z s e  involves s t e t u t o r y  

questiDn remains whether t h e  a k t t o r n e y s  5 a z e  e n j o y  t hose  r i s h t s .  

misconzuct i n e i c a t e s  t h a t  Illinois p b l i c  policy a f f o r d s  

client/employers s r e a t e r  l a t i i t u 2 e  i n  Z e a l i n g  with their 

attorney/em?loyees 5 5 z n  w o u l d  obtain i n  t?,o t y ? i c a l  coliectivo 
-+ 

De?artTentqs z t t o r n e y s  and t h e  C i t y  Srinys t h e  attorneys within 

the s t z t u t o r y  exclzsion f o r  "managerial em2loyees" .  

necessity L L  ,.,at t h e  z t t o r n e y s  5ive cornzZete confidentizlity, 

. ~ ..--. _ -  - ~ 

. -  . - " - - -  .- . - - -- . - - 

-. .. . .  .. 

fidelity a n d  loyz l t~c r  to t 3 e  C i t y  w h i l e .  con?uct - ing  i t s  le :z l  a f -  
-, - . - -. .,.. .. - . .. ._ . .. .. , _ . . .- , - . - .. . . . . . . . . . . -- ,. ~ .. .. ". . 



4 

3: 
cb 

rD 
0 
0 
tn 
J 

UI 
I t l  

w 
0 
PI 
1 %  

a 

0 
Ih 

u 
ID 
n 
ID 
3 
It 
In 

0 
t I1 

:fl 
tD 
n 
ID 
3 
II c 

! u1 



i 

/ 
i 

w e l l  a s  t o  t h e i r  " e m ~ l o ) * e r s " .   he ~ ~ r 2 o r a t i o n  -.- .- -_ r - - .  C o u n s e l  - i s  n o t  -- -.  +- -- 

e l e c t e d  a n d  h a 5  no constitue3cy o t h e r  t h e n  t 5 e  C i t y  -. 

\;horn he represents. The  Ccrporztion Counsel's l o y a l t y ,  272  /' 

a c t h c r l t i e s  
. . - _. - - -  -. 

.... ............ . . .  ...... ._-- . .  ............ . .  

t k e r e f o r e  that of his assistznts, is owed exclusively 20 t : 7 3 ~ ~  ,. 
........... . .  . . . . . . . . . . . . .  - ,\ I.,_--.- 

City authorities. In t h a t  sense ,  this is an even s t r o n s e r  C S . S ~  
. . . . . .  ... -- . .  -. . . . . . . .  

t h a n  H e r b s t e r ,  inasmuch as an a t t o r n e y  f o r  an i n s u z t l n c e  c a r r i e r  
- . ~ .~ 

r h e  A c t .  K h i l e  we have  c o n c l u = ? e d  :>at: all t h e  a t t o r n e l ' s  z r e  

e x c l u d e d  as  "managerial em?loyees", we w i l l  n o n e t h e l e s s  a z d r e s s  

this contention 2 s  w e l l .  

T h e  t e rm " s z ~ e ~ v i s o r "  is defined in Section 3 ( r )  of 5 3 ~  

A c t :  



? ?  

"Sc2ervisor is en e r ,? lcyee  wh2.e ~ri:c:?~l w ~ r k  is 
substantially d i f f e r e ? :  ~ Z O T  t h a t  0 5  ?.is ~ ~ S c r d i r , a t e s  
a n d  who h a s  authority, i n  t h e  :?,:@zest of t h e  e n -  
F,loyer, t o  h i r r r ,  t r a n s f z r ,  E C E ? ' Q ~ ~ ,  121' c f f ,  t e c z 1 1 ,  
Drornote,  ? i s c h a r g e ,  S i r e c t ,  Z ~ W E Z Z ,  o r  3 i s c i 2 , l i n e  
eT,?Loyee.s o r  t o  a c 7 j E s t  their ~riev;:ces, or  L O  

e f f e c t i v e l y  recommend sucb a c t i a n ,  I f  t h e  e x e r c i s e  of 
such authority is nc t  of 2 merely r o c t i 7 . e  o r  clericzl 
nature, b u t  r e q u i r e s  t h e  consistent c s e  ~f i nSeFen-  
d e n t  j u d g m e n t .  Except w i t h  respect t o  police 
employment, t h e  t e rm " s u ? e z v i s o ~ "  i n c l u i e s  o n l y  t k o s e  
i n d i v i d u a l s  who eevote a ?reponderarice of t h e i r  e ~ , -  
ployment time to exercising such authority .... 

This definikinn 
9 /  I l l .  R e v .  Stat. ch. 4 8 ,  p a r .  1603(r).' 

e s t a b l i s h e s  a four-pronged ' test for  determining supervissry 

status, each prong of which must 5 e  satisfied for zn en?lo>*ee 

t o  be deemed a statutory "su?erviso:". A s  s t a t e d  in T ? i l l a F e  of  

.\?,.s.3d - , 5 2 4  h'.";.2d 958 (1988): 

The e;n?loyee nust: (1) p r f o r x ;  ?rinci?al work 
suSstantizlly different f r o n  t k z t  of h i s  or her sub- 
ordinate, ( 3 )  h a v e  a u t h o r i t y  in t h e  interest: of t h e  
em?loyer t o  2erform one o z  more 0 2  t > e  e l e v e n  listed 
funckions or t o  e f f e c t i v e l y  zecommen5 such action, 
( 3 )  consistently u s e  inde?endent juesaent i n  t h e  pez- 
fornience of t h e  listed functions, and ( 4 )  devote  a 
? r e ? o n d e r e n c e  of h i s  cz ke: ez;loyzezt tize to e x e r -  
cisins t h i s  authority. The ern?loyee a ~ s t  meet 211 
f o c r  criteria. 

5 2 4  N . S . 2 d ,  a t  96:. 
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I 

I 
i 

, I  

m k o  .. - City a r g u e s  t h a t  

w i t h i n  t h e  meaning of t h e  A c t  and s h o a l l  : ! - .erefore h z v e  h e e n  

e x c l u d e d  f r o n  Sacgaining by t he  hear ing o f f i c e r .  TSe Senis: 

& h  ,b1e L a w  De?ar t rnent ,  and  s e v e r a l  t e s t i f i e d .  

y 5 e  hea: ing o f f i c e r  f o u n d  t h a t ,  while t h e  various Senior 

h t = o = ~ e v / S u ~ e r v i s o r s  d o  n o t  a l l  function alike, certain Z u t i e s  

a r e  t y 2 i c a l  o f  t h e  class. T h e  h e a r i n g  o f f i c e r  f o u n d  t h a t  t h e  

S e n i o r  .:tto=ney/~upervisors assist in i n t e r v i e w i n g  a??licants 

f o r  a t t o r n e y  ?asitions, t r a i n  a n d  e v a l u a t e  their subordinates, 

zsslsn cases among t h e i r  s u b o r d i n a t e s . .  and review ..... t h e i r  work 

2 1 . 3 Z ~ c t f ,  n . . ~ d l e t e  dis?utes  zmong t h e i r  scbor<inates, and h e v ?  

z u t h a r i t y  t o  2isciTline subordinates by G i v i n g  t h e m  o r a l  r e p r i -  

m n Z s  2nd l e a s t - f a v o r e d  assignments. T h e  hearing o f f i c e r  a l s o  

focnd t k z t  t h e  Se2ior Attorney/Scservisors .typically c z r r y  

t h e i r  own c c s e l o ~ d s ,  but d e v o t e  at lezst h z l f  their time t o  as- 

s i s t in~ and ~ v e r s e e i n g  t h e i r  suborzlnates. 

-- .-- - . 

~~ . - . 

--- - -. 

. ........... .- - .. - - .  
~. . - . _-I-- 

. . . . . . . . . . . . .  . . . .  . .  
-. -p .-.-I ~ ~ - -  - 

. ........ 
-----__I________ . ...... . ._ . ................ -. . 

.- - -. - ~ . 

. .-- "I_ .I.A-_...... 

~ -. - . I_- 

_I-.- _ "  -. - 
3es?i:e t 3 e s e  f i z d i n s s  , t h e  ?-:eerir,g O E f i c e r  c 3 n c l u Z e 6  t l i ; a t  

t > e  S e n i o r  h t t o r n e y / S u ? e r v i s o r s  a r e  no t  " s c ? e r v l s o r s "  under t h e  

A c t .  With r e g e r d  to t h e  f i r s t  T r o n g  of t h e  s u s e r v i s o r y  t e s t ,  

t 3 e  E e a r i n g  O f f i c e r  d e t e r r i n e d  t h a t  t h e  S e n i o r  

A t t o r n e y / S c ? e r v i s o r s  do n o t  2erforrn work s u b s t z n t i a l l y  Z i f f e r -  

e:t fro3 t k e t  of t h e i z  s u b o r d i n a t e s ,  since S O ~ ' :  c e r r y  t h e i r  O W ; ~  

C ~ S ~ ~ D Z ~ E ,  222  S P C Z ~ I S ~  z11 a t t o r n e y s  i n  t h e  Law 4 e s z r t i n e n t  S e -  

l o w  :5e  l e v c l l  of Chief hssictant 2rovide l e s z l  edvice  a n i  r e -  

I __-_ - -  

---- _r - - I - - 

-_ --_- - -- 

- + -  _. 

_. . - _. ~ 
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~ r e c e n t a t i c n  to t h e  c i t y .  This latter characterization cf t h e  

? r o v e s  t o o  muchI however. Yltinately t h e  

--.-..__ 

- . . -. 
I .~ 

actzrlzed 2s providing 1ec;al  a d v i c e  and re7:esentztion to t? .e  

City. 
_ .  ._c- - - 

--.- --__ 

in Cook C o u n t y  Yos~ital Doctoral S t a f f  a n e  C o u n t v  o f  Cook, 

Cook C o u n t y  Hospital, 3 P E R 1  13033 (LLRB 1 9 8 7 I I  the Board -_- con- .- 

c1ude.S that 7hysicians who headed various sections of - t h e  505- 

?it:l's nedical staff w e r e  s'u2ervisors even though m o s t  of ~ A E T I  

I-.I- _. - - -_ _--- - 

---..--.- ~ 

rn~intained t h e i r  own 2,atient l o a d s  and furnished medical care -- __I------ - -  - - -  

q:u;lific;=! a s  sc2ervisors cf t h e  koszital's residents en? 

i n t e r ~ s  (house o f f i c e r s )  I because t h e  attending physicians wera 

responsiSle f o r  monitoring and overseeing;  the delivery O S  m e i i -  

c e l  services by those  p r s o n n e l .  Tbe 3oard stated: 

The 3oard  must recognize t h e  s?ec i 8 1 
relationship Setween t h e  physicians, on t h e  one han?, 
2nd t h e  house o f f i c e r s  and o thez  m e d i c a l  sersonnel, 
on t h e  o t h e r .  We must a l s o  recognize their in2ivi- 
5221 and combined res?onsi5ilities t o  the  patients, 
t h e  institution and t:?e requirements of t 5 e i r  p r o f e s -  
sions. T h e s e  rezlities consel the conclasian t h z t  
t S e  physicians p r f o r m  t h e  essential function of su- 
2ervising t h e  o t h e r s  not only when they i n t e r a c t  
overtly to i n s t r t l c k ,  correct or re2rirnand t h e m .  T h e y  
? r e  z l s o  " s u ? e r v i s i ~ q "  when they z r e  teaching 0: 
training these ~ersonnel 2s  to whom t 5 e y  heve over- 
sight res?onsiSiliry, and even when they are mere ly  
? r e s e n t  a n d  g e s s i v e l q t  observing t hen .  

1. 
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" *  
A t t c r ~ e ~ : S ~ ~ e r v i s o r s  is c : f f e r e n t  from t h e  princi?a? uork of 

t h e i r  s ~ S o r Z i n z t e s ,  and satisfies t h e  f i r s t  test of t h e  "sc?er- 

visor" definition. 

?<it5 r o g e r i  t o  t h e  E e c Q n d  criterion for  supetvisozy stzatcs 

t i o n  of t h e i r  sxboreinztes with t h e  m e r e  
c_cI_-- " . _-I ., 

s i o ~ z l  e x 2 , e r t i . s ~ ~  t 3 z s  csnclu?ing t h a k  it 

s u ? e r v i s o r y  5unctioz. She f u r t h e r  n o t e d  

re?rimands cj iven by Sen io r  Ittorney/Superv 
. - '-----_I_--,--- 

d i c !  n o t  r o p r e s e r , t  a 

t h a t  t h e  occasional 

sors h a v e  n o t  l e 2  t 3  

c o n c l g d e d  t h a t  t h e  

m i n a t e d  i n  t h e  A c t .  

Y... 
o v e r  
d i f f  

c 
L 

... . . .. - 

. -' 

. .- - 



L 

and attendinS 2hysizians were h e l d  to Se supervisors even 

c u b o r d i n z t e s .  The  exercise of  professional expertise and su- 

' C o u r t  o f  Cook C o c n t ~ ,  3 PS31 'i3001, zt ? . I X - 2  (1987), t h i s  

3oard  h e l d  t h z t  cer:z:2 c~::plo_vees_~"~irected" t h e i r  subordinates 

within t h e  mez.-inr; o f  t h e  su?ervisor defi3ition Sy essis:ing 
. 

3 5  

a t  least one o f  t?ie e l e v e n  functions i n  this c a s e .  T h e  h e z r i n g  

m e r e l y  exercise ?:ofes.si-~n_al- exDertise r a t h e r  t h a n  s u p e r v i s o r y  

authority, i n  d i r e c t i n g  t h e i r  subordinates is inconsistent w i t h  

Cook Countv Uos2ital, ~ 3 3 : ~ .  In that decisionr section hea2s  
/ ."-,---. 

f Lng 0 :  t h o s e  C Z S E S .  - 3  the instant c z s e r  the S e r i o r  
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I *  
I .  

 he Senior :+ t 's o r n e  y /  S c?e r v i s o r s 05v i a u s 1 y e x e r c 1 c e 

i n d e p e n e e n t  j u e q r n e n t ,  t 5 e  t h i z c !  p r o n g  of t h e  definition, i n  
__f____ .." - - 
t r a i n i n ? ,  assisting and directing t h e  subordinate a t t o r 2 e y s .  

. - .  .__ - -. _ _  

Directing and evaluati2g ?rofessional employe-.in_ --- the e r f o , , , .  r-- 
_- . -  

I , A + - - -  . . _ _  . . -- 
ante of their work  end t 5 e  5aneling of their c a s e l o a i s  

necessarily r e q u i r e s  t he  exercise of i n d e p n d e n t  judgment. 
-. -_----- --' ---- ___ 

S e e ,  Cook Countv  30s3itz1, SUZ:~, 3 ?;?,I 1i3-32, a t  p.IX-236 

(attending physicizns' evaluations of wor4 perfozmed by 30cse  

c f f i c e r s  n 2 c e s s a r i l y  i n v o l v e  5 x e r c i s e  of inde2endent judgment). 

-"I :inally, it is ? l a i n  that t h e  Sexier httorney/Supervisors 

meet t h e  f o u r t h  ?rang of t h e  su2ervisory definition: t h e  " 7 : ~ -  

ponderance of t ime"  t e s t .  . T h e  3oard 52.5 Seld that t h i s  t e a t  

requires :hat: t h e  er ,p loyee 's  t i ~ e  d e v o t e d  t o  the s t a t c t o r i l y -  
--. .. . - -  - 

enumerzked su2ervisory t a s k s  T a s t  exceed  > i s  work t i m e  d e v o t o ?  

C h i e f  J u d c e  of t h e  Circ~it C o c r t  of Cook 2 c u n ? v ,  3 ?:3I (,:33C1 

T h e  Senior ~ttorney/Su?ervisors who t e s t i f i e r ?  I n -  
1 o/  

(1986) .- 
Cicated t h a t  they devote 2 :  l e z s t  h z l f  of k 5 e i r  t i m e ,  znZ I n  

--. ---_ 



- -  
> I  

4 

. - - . . a_--" . -  

A C ? ,  t h e  ~ r e ? o n ~ e r a n c e - o f - t i ~ , e  test is satisfied. 
- - -  ~ 

- -  
i--: 

T h e  3 o a r d  accordingly rejezts t h e  hear ing  officer's _ ._ -- + 
I_ -- 

conclusion znds h o l d s  that t h e  Senior Attorney/Supervisors i n  - --- I- - __ -_ 

tbe Law D e p a r t n e n t  are n o t  o n l y  " m a n a g e r i a l  e m p l o y e e s "  but -. a r e  
. __. - - 

a l s o  e x c l u d e d  from collective j a r g a i n i n g  under t h e  A c t  because - .  

t h e y  a r e  " s u p e r v i s o r s . "  
- - - -- 

-- 

IV. surm!f 

I n  ~ u r n m a z y ,  t h e  B o a r d  d e t e r m i n e s  that t h e  folloging 

exployees in t h e  Law Depertnent 3f t h e  C i t y  of Ch i c a g o  must SQ 

exclude6 from t h e  ap3ropriate bargaining a n i t s  previously i d e n -  

t i f i e d  in the Boar5's ??,as@ I decision: 

T h e  Corporztio3 Cocnsel, all Deputy Corporation 
Counse ls ,  211 C h i e f  o r '  T ; ~ s t :  I* Assistznt Corpor2:ion 
CDunselst ell Senior Attor~e~/Supervisors, a l l  o the r  
attorneys, 211 o t h e r  e r n ~ l o y e e s  in t h e  Labor Re1atior.s 
and 52501: znd Person2el Divisions, the Office 
AdmiRiskrztor, t 5 e  Director of L e g a l  Investigations, 
t3e Law Librarian, all law clerkst and the 
Administrative A s s i s t z ? . t s  t o  t h e  Corporation Counsel 
2nd the D e ? u t y  Coz?orction C o u n s e l  ( 5 ) .  

V. DIRECTION OF ELECTION 

SecEet  b a l l o t  e l e c t i o n s  s b z l l  Se conducted among t 5 e  

err.;:loyec S Z O U ~ S  6 e s c r i S e C  Selow, in zcco rzance  w i t h  Notices 05 

Zlection to be Issued by t?ie ~ x e c i l t i v e  D i r e c t o r .  In accordance 



I 

se r , t z . t i on  by t h e  A m e r i c a >  F e d e r z i t i o n  of S t a t e ,  C o u z t y  
a n d  ?!unicipal 2z?loyeesr Z o u n c i l  3 1 ,  A F L - C I D  i n  t h e  
e x i s t i n g  " U n i t  I" ( c l e r i c a l  and a d m i n i s t r a t i v e  
ern?lo>*ees) o r  no re2recentation: .\ 5 ~ .  i 9 i s t r 2 t i v e 
L e c ~ l  C l e r k ,  Assistant C h i e f  L e g a l  C l e r k ,  C h i e f  L e g a l  
C l e r k ,  C a s e  I n t z k e  C l e r k ,  C c r u r t  File C l e r k ,  Legal 
C l e r k ,  Lega l  S y s t e r n s  S?ecialist I ,  Lega l  S y c t e r s  
Operator, L e g a l  S e c r e t a r y ,  S e n i o r  L e g a l  S t e n o G r z ? h e r ,  
~ e c j 2 . l  Typist, L e g a l  ' >'lessenser,  y e s s a g e  C e n t e r  
OFerator, P a r a l e g a l .  

Grazz 3 - En.ployvees i n  t h e  following j o S  t i t l e s  13 
t k ,e  City's Law 3eFartment s 5 a l l  v o t e  Setween r e ? r e -  

Gro:? C - Sm?loyees i n  t 3 e  j o b  t i t l e  o f  i i 5 r e r y  ?age 
in t h e  City's Law 9 e ? z r m e n t  shzll v o t e  between re-  

s h a l l ,  w i t h i n  s e v e n  days  of t h e  Z c t e  3eceo5 ,  f u r n i s h  t5e 3oarZ 

nzme, 2nd e d P r e s s e s  of  t 5 e  err,?loyees e l i s i k l e  t o  v o t e  i n  e e c h  

c 
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Entered t h i s  25th day of A u s u s t ,  1988. 
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