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IN THE SUPREME COURT OF FLORIDA

State ex rel. LAWTON CHILES,

as Governor of Florida,

ROBERT A. BUTTERWORTH, Attorney
General, and MELANIE ANN HINES,
Statewide Prosecutor,

Petitioners,
v. Case No. 81,835

FLORIDA PUBLIC EMPLOYEES
RELATIONS COMMISSION and
STATE EMPLOYEES ATTORNEY
GUILD (FPD, NUHHCE/AFSCME)
(hereafter SEAG),

Respondents.

PETITIONERS' REPLY TO RESPONSES OF PERC AND SEAG

This Court has jurisdiction to enter "all writs" necessary
to the complete exercise of its juridiction, pursuant to Article
V, section 3(b)(7) of the Florida Constitution. Whether by writ
of prohibition or by writ of some other title, this Court may
prevent encroachment by any entity, including an administrative
agency, into a matter which is vested, by Constitutional mandate,
in this Court's exclusive jurisdiction.

The union states, "[b]Jecause this Court retains, at all
times, the final say, no encroachment upon its authority can
occur." SEAG Response, p. 21. This statement demonstrates a
fundamental misapprehension of the law.

Respondents refuse to acknowledge that Article V, section

15 of the Florida Constitution vests the exclusive authority to
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regulate the practice of law with this Court. Thus, under our
constitution, this Court has the only say in matters relating to
the practice of law and the vitality of the attorney-client
relationship -- not merely the "final" say.

Neither the Legislature through statute, nor PERC by rule,
has the authority or jurisdiction to affect the exclusivity of
this Court's jurisdiction over membefs of the Bar, regardless of
where and for whom the attorney works. While the Legislature
can, by statute, expressly waive rights held by public employer-
clients, the Legislature has not done so with respect to
bargaining by state-employed attorneys. Further, PERC is without
authority to encroach, by rule, on this Court's'exclusive
jurisdiction to regulate the practice of law by injecting itself
into the attorney-client relationship of the State of Florida and
its attorneys.

Courts in other jurisdictions have been faced with
balancing the unique responsibilities of attorneys with
collective bargaining. As a direct consequence of attorneys'
duties under applicable Codes of Professional Responsibility,
attorneys have been denied collective bargaining status or
classified as "managerial" or "confidential" employees. Where
collective bargaining by attorneys has been permitted, the
enforcement mechanisms available to attorneys have been severely
limited.

Respondents assert a right to have a union negotiate

standards and conditions for the practice of law by government

attorneys which conflict with this Court's Rules Regulating the
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Florida Bar. Further, Respondents assert that an outside
Commission, whose members need not be members of the Bar, has
jurisdiction to compel negotiations between the State, as client,
and its attorneys, over "at-will" employment and other matters
regulated by this Court through the Rules Regulating The Florida
Bar. See e.qg. Section 447.205, Florida Statutes. Indeed, the
union even suggests that contracts céntaining obligations which
conflict with the Rules Regulating The Florida Bar can be entered
through collective bargaining and the State would be obligated to
seek changes to the Rules Requlating The Florida Bar from this
Court, pursuant to the procedures in Section 447.309(3), Florida
Statutes. SEAG Response, pp. 20-21.

The unprecedented erosion of government lawyers' ethical
responsibilities sought by Respondents is contrary to the
professional standards enunciated by this Court for all lawyers
in the Rules Requlating the Florida Bar.

Petitioners will address each of the issues raised by

Respondents in more detail below.
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I. THIS COURT HAS JURISDICTION TO ENTER ANY APPROPRIATE WRIT
NECESSARY TO THE COMPLETE EXERCISE OF ITS JURISDICTION.

The unionization of government attorneys poses a
significant and direct encroachment upon this Court's exclusive
jurisdiction over members of the Bar. Unionization would
fundamentally alter the attorney-client relationship of the State
to its attorneys by thrusting the Public Employees Relations
Commission and a union between them. And yet, Respondents assert
that this Court lacks a procedural mechanism permitting it to
assert its exclusive jurisdiction. This view is without merit.
The "all writs" authority of this Court provides the mechanisms
necessary to protect this Court's jurisdiction over the
regulation of the practice of law.

SEAG opposes this Court's invocation of its "all writs"
power. However, Petitioners rely on all of Article V, section
3(b)(7), in filing their petition. The "all writs" provision
grants this Court full authority to protect its jurisdiction by
the issuance of appropriate wrifs in addition to writs of

prohibition.*

1 On page four of the petition filed in this Court (Section III.
Nature of Relief Sought), petitioners stated in pertinent part:

The relief sought is entry of an order prohibiting PERC
from proceeding further with certification of a
bargaining unit for state employed attorneys under
section 447.307, Fla.Stat.

The order sought may be analogous to a writ of prohibition
but that does not make it such. The order or writ sought is
simply one that protects this Court's exclusive
jurisdiction.
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Moreover, this Court's "all writs" authority is not confined
to issuing writs only to inferior courts. In Florida Senate v.
Graham, 412 So.2d 360 (Fla. 1982), this Court, upon petition of
the State Senate, found it appropriate to issue such a writ to
the Governor (although issuance of the writ was withheld) in
order to protect its jurisdiction to review a legislative plan of
reapportionment. In reaching this cénclusion, this Court relied
on its earlier decision in Couse v. Canal Authority, 209 So.2d 865
(Fla. 1968), where this Court made it clear that its "all writs"
jurisdiction extends to cases within the ultimate, as
distinguished from the already acquired, jurisdiction of the
Court. See generally Mann, The Scope of the All Writs Power, 10
Fla.Stat.L.Rev. 197 (1982). Similarly, under its "all writs"
authority, this Court, in Petit v. Adams, 211 So.2d 565 (Fla.
1968), directed the Dade County Canvassing Board not to erase
election results.

There is, therefore, no question that this Court has the
same authority to issue an appropriate writ to PERC, a quasi-
judicial administrative agency, as it does a lower court. It is
particularly appropriate that such a writ be issued here for the
reason that this Court has original and exclusive jurisdiction
under article V, section 15, Florida Constitution, to regulate
the practice of law and to discipline lawyers. That jurisdiction
is shared neither with PERC nor with lower courts.

The thrust of respondents' jurisdictional argument, plainly

stated, is that by virtue of the right of public employees to
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collectively bargain, PERC shares this Court's authority to
regulate or discipline lawyers insofar as matters affecting
practice or discipline may inhere in or may be sought to be
included in collective bargaining agreements. Further,
respondents contend, PERC's decisions are subject to this Court's
review. Hence, they conclude this Court can supervise PERC's
attempts to regqulate or discipline aﬁtorneys.

The first proposition is wrong. This Court's jurisdiction
is not shared by PERC. Thus, only this Court can determine if
attorneys can collectively bargain and, if bargaining is
permitted, only fhis Court can define and establish the scope of
bargainable issues and the enforcement remedies available to
attorneys in adversarial proceedings against their clients.

The second proposition is highly problematic and simply begs
the jurisdictional question. There is no right of appeal to this
Court from PERC and no certain avenue through the district court
of appeal. More importantly, this Court does not have appellate
jurisdiction, but rather exclusive jurisdiction in this case.

Because this Court's authority is exclusive, it should issue

an appropriate writ to PERC directing it to proceed no further

with the petition submitted by SEAG.




I1. PERC DESIGNATED A BARGAINING UNIT
OF SELECTED EXEMPT SERVICE ATTORNEYS
IN THE ABSENCE OF STATUTORY AUTHORITY

Chapter 447 does not specifically include attorneys within
the meaning of "public employees" and the Legislature has not
designated the Governor as the employer of Selected Exempt.
Service lawyers. Further, PERC is without statutory authority to
designate a unit of lawyers in the absence of express legislative
intent to create such a unit.

The union argues that prohibition is inappropriate because,
PERC has already determined, by rule, that attorneys employed by
the State as a class were public employees entitled to collective
bargaining. While it may be so that PERC made this determination
through initiation of an administrative rule, PERC was without
any statutory authority to make this designation. More
importantly, the Legislature has rejected recent attempts to
specifically include lawyers under Section 447.203, Florida
Statutes.

In 1985, the Florida Legislature enacted Chapter 85-219,
Laws of Florida, which exempted certain professionals employed by
the State, including physicians and lawyers, from the provisions
of the Career Service System. During the same session, the
Legislature amended Chapter 110, Florida Statutes, and created
the "Selected Professional Service" (hereafter SPS). Physicians
and attorneys were among the professionals included in the SPS.

Chapter 85-318, Part VI, Laws of Florida.




-

The legislative purpose of the formation of a Selected
Professional Service was:

to create a system of personnel management
which ensures to the state the delivery of
high quality performance in select exempt
classifications by facilitating the state’'s
ability to attract and retain qualified
personnel in those positions, while also
providing sufficient management flexibility
to ensure that the work force is responsive
to agency need. . . .

Chapter 85-318, Part VI, Laws of Florida.

Salary increases for Selected Professional Service
employees were based on performance. Chapter 85-318, Part VI,
Laws of Florida, p. 1932. According to this statute, employees
in the SPS:

shall serve at the pleasure of the agency
head, and shall be subject to suspension,
dismissal, reduction in pay, demotion,
transfer, or other personnel action at the
discretion of the agency head. Such
personnel actions are exempt from the

provisions of Chapter 120.

Chapter 85-318, Part VI, Laws of Florida, p. 1932 (emphasis

added) .

In Section 12 of Chapter 85-318, Laws of Florida, the
Legislature amended the definition of "public employer" contained
in Section 447.203(2), Florida Statutes, to designate the
Governor as the public employer of SPS employees "with respect to
all public employees determined by the commission as properly
belonging to a statewide bargaining unit." However, Chapter 85-
318 was silent as to whether the Legislature intended SPS

attorneys to bargain collectively.




In 1986, Chapter 86-149, Laws of Florida, was enacted,
amending Chapter 110, Florida Statutes, again. Under the amended
statute, the Selected Professional Service was abolished and the
Selected Exempt Service created. Selected Exempt Service
(hereafter SES) was comprised of professionals, including
physicians and attorneys, and other employees not previously
included in SPS. The SES constituteé a new class of "at-will"
employees, different in composition from its predecessor SPS.

Significantly, the Legislature did not amend Section
447.203(2), Florida Statutes, when the SES was created. Thus,
the statutes do not expressly designate the Governor as the
public employer of SES employees. Neither do the statutes
indicate an intent to include attorneys within the definition of
"public employees" under 447.203, Florida Statutes.

Although it is arguable that Chapter 85-318, Laws of
Florida, indicated some legislative contemplation of collective
bargaining by some members of the Selected Professional Service,
this same intent has not been demonstrated with respect to
Selected Exempt Service employees. Furthermore, collective
bargaining of wages, hours and "at-will" employment under Chapter
447, Florida Statutes, is inconsistent with the express
legislative purpose of Section 110.601, Florida Statutes (1991).

Despite the failure of the Legislature to designate the
Governor as the public employer of SES employees or to include
attorneys in the definition of public employees, in November

1987, the Public Employees Relations Commission amended its rule
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(38D-17.023, FAC) to establish statewide bargaining units of

State Selected Exempt Service physicians and attorneys. That

rule, 38D-17.023(2), FAC, makes no provision for a collective
bargaining unit of SES employees who are neither physicians nor
attorneys, and specifically excludes "all managerial and
confidential employees".2
However, PERC issued this rule-on the erroneous premise
that "the Legislature has deemed the Governor to be the public
employer of the State's attorneys for purposes of collective
bargaining." PERC Response, p. 5. In fact, during the 1993
regular session, bills were introduced to designate the Governor
as the public employer of state employed attorneys in Section
‘ 447.203(2), Florida Statutes.> However, the Legislature did not
adopt these proposed amendments.
The SEAG representation-certification petition was approved
by PERC as an appropriate bargaining unit under this PERC rule.

This is the first attempt to unionize attorneys who represent the

2 Rule 38D-17.023(2)(b), FAC, reads as follows:
(b) ATTORNEYS:
Unit 2: All positions which require as a
prerequisite membership in The Florida Bar
except for any attorney who serves as a
hearing officer pursuant to s. 120.65 or for
hearings conducted pursuant to s.
120.57(1)(a).
3

CS/HB 1523 died in the Committee on Appropriations on April 4,
1993 and CS/SB 2150 died in the Committee on Rules and Calendar
on April 4, 1993.
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State of Florida since PERC issued 38D-17.023(2), FAC. SEAG's
proposed unit includes:
(Professional Employees) All regular, full-
time attorneys licensed to practice law in
Florida  who are employed ' j.n.4 attorney
positions by the State of Florida.

However, this rule was issued in reliance upon an erroneous
interpretation of legislative intent by PERC and, thus, PERC's
issuance of a notice of sufficiency to SEAG was inappropriate.

The union asserts that the Legislature has preserved
collective bargaining rights for state-employed attorneys and has
either waived or consented to any conflicts with or alterations
of the traditional attorney-client relationship, by failing to
specifically exempt attorneys from the definition of "public
employee" in Section 447.203(3), Florida Statutes (1991).

However, the waiver of a client privilege must be express
and unequivocal.5 In fact, the Legislature's characterization of
attorneys as "at-will" employees directly contradict any claim of
"waiver" by the State of its rights as a client under the Rules
Regulating The Florida Bar. More importantly, the State retains
all of its rights under these Rules. Accordingly, this Court
must act to preserve its exclusive jurisdiction over the practice

of law.

4 The union's unit definition is more expansive than the PERC
rule and arguably includes judicial branch law clerks.

3 Rule 4-1.7(b)(ii) only permits an attorney to pursue an
interest adverse to a client where the client agrees after
consultation. Rules Requlating The Florida Bar.
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I1I. CONSIDERATION OF ETHICAL ISSUES BY OTHER
STATES HAS LED TO PROHIBITIONS OF OR
LIMITATIONS ON ATTORNEYS' COLLECTIVE BARGAINING RIGHTS

The union notes that "substantial doubt" is cast on the
Petition, because of the absence of discussion of cases from
other jurisdictions illustrating that bargaining is inherently
destructive of the attorney client relationship and the ability
of government attorneys to comply with their ethical obligations.
See e.g. SEAG Response, p. 18.

The petition to certify a statewide unit of government
lawyers is the first of its kind in Florida. This case involves
questions of constitutional interpretation of the laws and
Constitution of Florida which are unique to our State. However,
in recent years, other states have been forced to consider the
ethical issues presented by the unionization of government
lawyers. These decisions offer guidance on resolution of many of
the issues presented by the petition at bar. Specifically, these
decisions illustrate the significant ethical problems presented
by attorney unions. While these cases approach resolution of
these inherent conflicts with attorneys' professional obligations

differently, these decisions may assist this Court.

Illinois
In Illinois, recent cases have addressed the issue of
government attorneys' participation in a collective bargaining
unit. In each case the Illinois courts have found that attorneys

were excluded. from such bargaining units. These decisions have

- 12 -




as their basis the "unique attributes" of the attorney-client

relationship.

In Salaried Employees of North America (SENA) v. Illinois Local Labor
Relations Board, 560 N.E.2d 926 (Ill.App. 1 Dist. 1990), cert. denied,
567 N.E.2d 328 (1991), the appellate court affirmed a decision of
the Labor Relations Board holding that attorneys within the City

of Chicago's Department of Law are "managerial employees"

excluded from collective bargaining under the Illinois Public

Labor Relations Act.6

The Labor Relations Board's decision was based upon the
recognition that:

« + + [T}lhe relationship between the Law
Department's attorneys and the City brings
the attorneys within the statutory exclusion
for "managerial employees". The necessity
that the attorneys give complete
confidentiality, fidelity and loyalty to the
City while conducting its legal affairs
inevitably aligns them with the City for all
practical purposes. Like the court in
Herbster, we cannot separate the attorneys'
roles as employees from their roles as the
City's trusted and confidential agents in a
wide variety of important and sensitive
activities.

Salaried Employees of North America (SENA) v. City of Chicago, Department of
Loaw, Memorandum Opinion and Direction of Election, pp. 28-29.

[Attached as Appendix I].

6 Although the definitions of managerial and confidential
employees in Illinois differ from those in Florida, the reasoning
related to attorneys' duties and responsibilities to clients
apply with equal force here.
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In affirming the determination that all attorneys within
the Department of Law were excluded from collective bargaining,
the appellate court applied the reasoning enunciated in NLRB v.
Yeshiva University, 444 U.S. 672, 682, 100 S.Ct. 856, 862, 63
L.Ed.2d 115, 125 (1980). The SENA court reiterated that the
managerial exclusion is not limited to "very high positions."”

Instead, . . . the key inquiry is whether the
duties and responsibilities of the employees
in question are such that the employees
should not be placed in a position requiring

them to divide their loyalty between the
employer and the collective bargaining unit.

According to the Supreme Court [in Yeshiva],
the goal in applying the managerial exclusion
is to ensure that employees who exercise
discretionary authority on behalf of the
employer will not divide their loyalty
between the employer and the union. Where
the professional interests of the employee
cannot be separated from those of the
employer, the employees can be properly
considered as "managerial employees". . .

Salaried Employees of North America (SENA) v. Illinois Local Labor Relations
Board, 560 N.E.2d at 932.

Likewise, in Chief Judge v. AFSCME, Council 31, 593 N.E.2d 922
(Ill.App. 1 Dist. 1992), an Illinois appellate court held that
attorneys who worked as guardians ad litem in the county Public

Guardian's office were excluded from collective bargaining. In

the Chief Judge case, the Illinois State Labor Relations Board

certified AFSCME, Local 31, as the collective bargaining agent of

a bargaining unit of employees from the Office of the Cook County

Public Guardian.
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The Board attempted to distinguish the earlier holding in
Salaried Employees of North America (SENA) v. Illinois Local Labor Relations
Board, supra, by claiming that attorneys in the Guardian Ad Litem
office were not employed by their "client" (as in the SENA
case), rather their clients were the "individual wards of the
court whose interests the Public Guardian's Office has been
designated to protect." Under the Bdard's theory, the attorneys
had a fiduciary duty to the wards and it is primarily on their
behalf that these attorneys exercise discretionary judgment in
their capacity as attorneys. Chief Judge v. AFSCME, Council 31, 593
N.E.2d at 927.

The court rejected this reasoning, noting that the
attorneys were carrying out the fiduciary duty owed by the Public
Guardian to the wards and that the attorneys exercise large
amounts of discretionary authority that effectively controls or
implements the Public Guardian's fiduciary duty to his wards.
Chief Judge v. AFSCME, Council 31, 593 N.E.2d at 928. The appellate
court concluded that, indeed, all of the attorneys in the Public
Guardian's Office were excluded from the bargaining unit, based
on the unique attributes of their responsibilities as attorneys.
Accordingly, all of the attorneys in the Guaridan Ad Litem office

were classified by the appellate court as "managerial".7

7 This holding is particularly significant to the consideration
of inclusion of attorneys for the Florida Department of Health
and Rehabilitative Services in the proposed unit at bar. Like
the attorneys in the Chief Judge case, many of these Florida
attorneys exercise a great deal of discretionary authority that
effectively controls and implements the fiduciary duty owed by
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While the Illinois Courts have approached resolution of the
ethical issues involved with attorney bargaining through
reference to labor law, they conclude that attorneys may not
bargain because of the unique nature of the attorney client
relationship and attorneys' duty of loyalty to their clients
under the applicable Code of Professional Responsibility. For
this reason, these cases are particuiarly relevant to the issue

at bar.

California

In California, the courts have resolved the ethical
conflicts inherent in the adversarial arena of attorneys
collective bargaining through other means. 1In Santae Clara County
Counsel Attorneys Association v. Woodside, 15 Cal.Rptr.2d 898 (Cal. App.
6 Dist. 1993), a California appellate court recently determined
that, although government attorneys are authorized to form a
union, bargaining unit attorneys may not sue their clients to
enforce terms of a collective bargaining agreement.

The Santa Clara court held that:

. where courts have unanimously held
that an attorney's professional obligations
must take precedence over personal interests,
we can only conclude the MMBA does not

authorize [attorneys in an association] to
bring suit against [their client-employer]j.

the Department of Health and Rehabilitative Services to dependent
children in this State.




Santa Clara County Counsel Attorneys Association v. Woodside, 15 Cal.Rptr.2d
at 904.8/9

Although, unlike Florida, the right to collectively bargain
is not fundamental under California law, Santa Clara County Counsel
Attorneys Association v. Woodside, 15 Cal.Rptr.2d at 905, the Santa Clara
court holding was premised on the conclusion that government
attorneys' duty to their client outwéighed even their fundamental
First Amendment right to petition government. Thus, the
infringement of fundamental rights was not considered dispositive

of the outcome in Santa Clara and should not alter the

applicability of this decision in Florida.

8 Like Florida, California's constituion vests its Supreme Court
with exclusive jurisdiction over the regulation of the practice
of law. Accordingly, the California Supreme Court granted a
petition for review of the Santa Clara case on May 13, 1993.

9 In California, the Meyers-Milias-Brown Act (hereafter MMBA)
governs the collective bargaining rights of all public employees.
(California Gov.Code, & 3500, et seqg.) Under the MMBA public
employees are guaranteed "the right to form, join, and
participate in the activities of employee organizations of their
own choosing for the purpose of representation on all matters of
employer-employee relations." (8§ 3502). Section 3517 of the
MMBA imposes an obligation on public employers to "meet and
confer in good faith regarding wages, hours, and other terms and
conditions of employment w1th representatives of recognized
employee organizations. . .

The MMBA contemplates the formation of employee
organizations by "professional employees", which are defined as
employees engaged in work requiring specialized knowledge and
skills attained through completion of a recognized course of
instruction, including but not limited to attorneys . . ." (8
3507.3). However, the California Court of Appeal for the Sixth
District has held that, "it does not follow that because the MMBA
allows government attorneys to organize, they also have a
statutory right to sue their client." Santa Clara County Counsel
Attorneys Association v. Woodside, 15 Cal.Rptr.2d at 904.
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Other States

In its response, the union listed six additional states
having government attorneys in collective bargaining unit:
Connecticut, Minnesota, New York, Ohio, Pennsylvania, and
Wisconsin. Although some public employed attorneys within these
states bargain collectively, typically at the local or county
level, there is not a single state ih this country which has a
statewide bargaining unit of attorneys like that sought by
Respondents.

The absence of a single example of statewide bargaining by
state~employed counsel and the substantial limitations imposed by
courts in other states on lawyers seeking to unionize are
indicative of the radical nature of the intrusion into the
attorney-client relationship sought by Respondents here. This
Court should exercise its exclusive jurisdiction under Article V,

section 15, Fla.Const., to prevent the significant encroachment

upon its jurisdiction over members of the Florida Bar.




IV. RESOLUTION OF THE STATUS OF ASSISTANT ATTORNEYS GENERAL
AND ASSISTANT STATEWIDE PROSECUTORS IS
IN THE PUBLIC INTEREST AND IN THE INTEREST OF JUDICIAL_ ECONOMY

Petitioners concur that resolution of the question of the
status of assistant attorneys general and assistant statewide
prosecutors as "officers" rather than employees is not an issue
which directly implicates this Court's jurisdiction under Article
V, section 15. However, this is an élternative issue which
demands immediate resolution.

Respondents argue that the issue of the status of these
attorneys should be handled through PERC and the district court
of appeal, as occurred in Murphy v. Mack, 358 So.2d 822 (Fla.
1978). Petitioners submit, however, that the history of that
case demonstrates the reason for immediate resolution of this
matter.

In Murphy v. Mack, a union attempted to organize deputy
sheriffs. The Sheriff challenged the unit asserting that
deputies were not "public employees" within the meaning of
Section 447.203(3), Florida Statutes, but rather were officers
clothed with the same powers as the constitutional officer who
appoints them. PERC and the First District Court of Appeal
rejected this argument and held that deputies were public
employees. On appeal, this Court reversed holding that deputy
sheriffs are not public employees because they hold office by
appointment and are vested with the same sovereign powers as

sheriffs.
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Although ultimately this Court corrected PERC's error,
correction came only after the expenditure of substantial
judicial energies and public resources. It is not in the best
interest of the people of this State, nor in the best interest of
judicial economy, to delay resolution of this question. This is
a question of great public importance. Delay serves no purpose
but to increase the taxpayer-borne césts of this proceeding.
Accordingly, in the event this Court determines that any
collective bargaining is permitted by attorneys, the status as
officers of assistant attorneys general and assistant statewide

prosecutors should be resolved.
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CONCLUSION

The State as client cannot be compelled to bargain
collectively with its attorneys, pursuant to Chapter 447, Florida
Statutes, because the inherently adversarial nature of bargaining
is in conflict with the Rules Requlating the Florida Bar. SEAG
has virtually acknowledged that collective bargaining is an
adversarial process, but argues that.it is inherent in the
employment relationship. SEAG Response, p. 22. Whatever its
source, attorneys are prohibited from pursuit of their own self-
interest to their clients' detriment. The union also
acknowledges that a modification of the collective bargaining
rules "might" be required, but that this Court's Article V,

: section 15 jurisdiction is "elastic" and would permit an
accommodation of some form of collective bargaining. SEAG
Response, p. 29. Whether there is such elasticity, and its
degree, of course, is the whole point of this petition.

The Legislature has not expressly waived its rights under
the Rules, including the right to discharge its attorneys "at
will." Pursuant to Article V, section 15, this Court has
exclusive jurisdiction to rule on the propriety of collective

bargaining by members of The Florida Bar.

The issues in this case are legal, rather than factual.
However, if this Court believes that further factual evidence is
needed to resolve the issues in this cause, this Court should
appoint a special master to conduct appropriate hearings. PERC

is not an appropriate fact-finder to gather evidence relative to
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the exercise of this court's jurisdiction over the practice of
law and discipline of members of the Florida Bar.lo

Further, if this Court determines that any collective
bargaining is permitted under the Rules, only this Court has the
authority and jurisdiction to define and establish the scope of
bargainable issues and the limits of enforcement mechanisms
available to attorneys against their clients. These limitations
should be established and made known to attorneys employed by the
State before a vote is held on unionization. Such notice is
necessary so that attorneys may make informed choices on whether
to give up their individual rights as professionals in favor of a
collective scheme of legal practice, under standards negotiated
by non-lawyer union representatives.

Accordingly, this Court should issue all writs necessary to
the complete exercise of its jurisdiction over the practice of

law by attorneys who represent the State of Florida, as client,

through full-time employment.

10 See City of Hollywood v. Perc, 476 So.2d 1340, 1342 (Fla. 1lst DCA
1985), where the district court admonished PERC, noting that
"PERC has acted in the area of regulating attorney-client
relations, a subject not within its particular province."
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Respectfully submitted,

ROBERT A. BUTTERWORTH

ATTORNEY GENERAL

Florida Bar No. 114422

Department of Legal Affairs
i - PLO1

FL 32399-1050

LOUIS F. HUBENER
Assistant Attorney General
Florida Bar No. 0140084
(904) 488-9935

PETER J. HURTGEN

Special Assistant Attorney General
Florida Bar No. 229921

Morgan Lewis & Bockius

200 South Biscayne Blvd.

Suite 5300

Miami, FL 33131

(305) 579-0350
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CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that a true copy of the
foregoing was provided via hand delivery to Stephen A. Meck,
General Counsel, Public Employees Relations Commission, and
Thomas W. Brooks, MEYER AND BROOKS, P.A., Attorneys for
Petitioner, 2544 Blairstone Pines Drive, Post Office Box 1547,

Tallahassee, Florida 32302, this AZQQZ day o ly, 1993.

%{:ﬁ%

v Tucker

- 24 -







o S5 X 75

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

AMERICAN FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOYEES, COUNCIL 31,

AFL~CIO,

Appeal From The
Illinois Local

Labor Relations
Petitioner, Board.

ILLINOIS LOCAL LABOR RELATIONS BOARD; NOS. L-RC-87-04

B L N T e P W N )

CITY OF CHICAGO, DEPARTMENT OF LAW: L-UC-87-06
and SALARIED EMPLOYEES OF NORTH AMERICA L-UC-87-07
(SEKA), DIVISION OF UNITED STEELWORKERS L-yc-87-08
OF AMERICA, AFL-CIO, .
Respondents.
T2 3
e =
N EO N %g r:ﬂ
) © -
TO: Richard M. Stanton, Esqg. James Baird, Esqg. A 2
JACOBS, BURNS, SUGARMAN SEYFARTH, SHAW, . <= %
& ORLOVE FAIRWEATHER & GERALDBBON -
201 N. Wells St. ‘ 55 E. Monrece St.
Suite 1900 . Suite 4200
Chicago, IL 60606 Chicago, IL 60603

Carl S. Tominberg, Esq.

LANER, MUCHIN, DOWBROW & BECKER, LTD.
350 N. Clark St., 4th Floor

Chicago, Illincis 60610

PLEASE TAKE NOTICE that on the 23rd day of
September, 1988, we caused to be filed with the Clerk of the

Appellate Court of Illinois, First District, PETITION FOR

Appendix I




ADMINISTRATIVE REVIEW, a copy of which is attached herete and
herewith served upon you.

CORNFIELD AND FELDMAN

sv: /)w—o

f/Acos POMERANZ "~

Attorneys for Petitioner

JACOB POMERANZ
CORNFIELD AND FELDMAN
343 S. Dearborn St.
Thirteenth Floor
Chicago, IL 60604~3852
(312) 922-2800
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IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

AMERICAN FEDERATION OF STATE, COUNTY

)
AND MUNICIPAL EMPLOYEES, COUNCIL 31, ) Appeal Trom The
AFL-CIO, )y Illinois Local
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PETITION FOR ADMINISTRATIVE REVIEW

Now comes American Federation of State, County and
Municipal Employees, Council 31, AFL-CIO ("AFSCME"),
Petitioner, and hereby petitions the Court for review of the
decision of the Illinois State Labor Relations Board in the

matter of Salaried Enmplovees of North America (SENA),

Division of United Steelworkers of Ameriga, AFL-CIO,
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and _American Federation of State, County and Municipal
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31, AFL~CIO, Intervenor, and City of Chicago, Department of




N 7 ey, entered on the 25th day of August, 1988,
specifically those portions of said decision (1) holding that
all attorneys in the Department of Law, City of Chicago, were
“managerial" as defined in section 3(j) of the Illinois
public Labor Relations Act (Ch. 48 §1603(3), Ill.Rev.Stat.);
and (2) holding that Senior Attorneys/Supervisors were
supervisors under the Act (Ch. 48, $1603(r), Ill.Rev.Stat.).
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This matter is bhefore the Local Labor Relations Board
("the Board") for review of the. Supplemental Decision and
Recommended Order of Hearing Officer Michele 3. Levine,. issued
April 7, 1888, involving Phaséa IT of these proceedings,
Written exceptions %to the hearing officer's decision have been
duly filedl/, and the Board heard oral arguments by the parties
on June 15, 1988.

This case arises from petitions filed by two labor
organizations which seek to represent several previously-
unrepresented employees of the Law Department (also known as
the OCffice of the Corporation Counsel) of the City of Chicago

("the City"). The first petition (L-RC-87-04) was filed by the

I

Salaried Employees of North America ("SZNA"), a division of the

United Steelworkers of America, AFL-CIO, and subsequent peti-

tions were filed by the American Federation of State, County

and Municipal Zmployees, Council 31, AFL-CIO ("AFSCME"). All

were consolidated. 1In Phase I of these proceedings, the Board

in July 1987 determined the bargaining units in whieh

those employees might appropriately be represented. See, 3 PZRI

1/ _
~ Pursuant to 80 Ill. Adm. Code 1200.110, the Board granted

leave to the 1Illinois Public Employers' Labor Relations
Association to file an amicus brief in support of certain ex-
ceptions of the City of Chicago.




Y3026.2/ Phase I1I addresses which of the petitioned-for
employees, if any, are excluded from bargaining under the Public
Labor Relations Act ("the Act"), and must therefore be excluled
from the potential bargaining units so defined.

In the supplemental decision now before the Board, the
hearing officer has determined that none of the employees in
the City's Law Department, except the relative few which the
parties have agreed to exclude, is statutorily precluded <from
bargaining under the Act. 'The City has filed lengthy excep-
tions, arguing that a2ll of the Law Department employees must be
excluded on one or more grounds, AFSCME has filed limited ex-
ceptions. The Board has carefully considered the record, the
hearing officer's decisicn, +the parties' and the amicus'
written submissions to the Zoard, and the argumehts made orally
to the Board.

With only one exception addressed hereinafter, the

[t

parties do not take issue with the hearing officer's findings

of fact. The 3oard accoréingly adopts those findings, sublect

2

_‘/The Board held that th clerical, administrative,
investigative, 1library and paralegal employees of the Law
Department appropriately can be represented only in the exist-
ing City-wide bargaining units comprising similar employees in
other City departments. Those units are all represented by
AFSCME., Thus, the Board determined that the eligible emplovees
in each of those groups should vote on two choices: repre-
sentation by AFSCME in the existing corresponding unit or no
representation. 25 to the attorneys, in the Law Depariment,
the 3o0ard determined that they might be  represented in a
r

separate unit or in the existing City-wide unit of professional
employees which is also represented by AFSCME.




to the one reservation'meﬁtioned. Bowever, the Board disagrees
with the hearing officer's conclusions of law and, for the rea-
sons which follow, holds that all the attorneys and a few other
Law Department employees must be excluded from bargaining‘under

the Act.

I. BACKGROUND

The pertinent facts of this matter are-set forth in detail

—_—

in the hearing officer's Phase II findings and the earlier

Phase I decisions. We will only summarize the facts here, to

give context to our conclusions.
The City's Law Department is headed by the City's
’ Corporation Counsel and employs a total of approximately 335
persons. ~Of them, some 190 are attorneys and some 145 are ad-
ministrative or support personnel. |
The Law Department is subdivided into- 16 functional
divisions, including an administration division and an investi-
gations division. Each of the remaining divisions is primarily

responsible for particular aspects of the City's legal

business. § However, the record reflects that. the divisional

boundaries are not rigid. Rather, the C(Corporation Counsel

>F; maintains and regularly exercises the £flexibility to reassign

" personnel between divisions, and to assign employees tasks nor-

mally associated with other <divisions, when circumstances

N

warrant such adjustiments. a




tach division within the Law Department is’ headed by a
Deputy Corporation Counsel, with some Deputies being
respénsible for more than one division, Every divigion has a
Chief, holding the title of First Assistant Corporation
Counsel, who reports to the appropriate Deputy. Most of the
Department's clerical and support personnel are assigned to
particular divisions, but they may be utilized to support other
divisions when the workload requires.

Tﬁe record reflects that the Corporation Counsel, with the
aid of his several deputies and assistants, serves as attorney

for the City. In that capacity, which is dictated by statute
e —— e

and City ordinance, all the attorneys in the Law Department ad-

vise and represent the Mavor, the City Ccuncil, and the heads

of the City's various cperating departments.

Of the 190 attorneys in the Law Department, the parties
have agreed to exclude from bargaining the Corpcration Counsel
himself, all seven 5eputy Corporation Counsels, and the sixteen
First Assistant Corporation Counsels. BAmong the administrative

and support personnel, the parties have agreed to exclude the

inh

Office Administrator, the Director of Legal Investigations who
oversees some 20 investigators, the Law Librarian, all law
clerks, and the Acministrative Assistants ¢to the Corporation

Counsel and Deputy Corporation Counsel(s).




II. EXCEPTIONS OF THE PARTIES

One of AFSCME's exceptions to the hearing officer's
decision concerns ‘the Law Department positions which the par-
ties have agreed to exclude from bargaining. _ATSCME objects to
the thearing officer's statement that the parties have
stipulated to exclude the Assistant Director ©of Legal
Investigations, AFSCME's objection appears to be well-taken.
The record properly reflects that AFSCME did not agree to the
exclusion of that title fro% bargaining.é/ Conseaguently, the
Assistant Director of Legal Investications should be included
among the emplovees who may vote on inclusion in the unit of
investigative personnel, unless the position is subject o
exclusion on any of the grounds set forth in the Act.

The other exceptions asserted by AFSCME deal with issues
raised in the City's exceptions, and thus may be considered in
the context of the City's exceptions.

The City's exceptions first argue that the entire Law
Department operates as a law firm representing &the City's
management, and therefore all of its personnel must be pre-
cluded from bargaining collectively with the City. According
to the City, well established public policy considerations

which surround the attorney-client relationship require this

3

~ Only AFSCME and the City continue to have interests in the
position of Assistant Director of Legal Investigations since,
in Phase I, the 3Board held that the Law Department's investi-
gative personnel appropriately can be represented only in an
existing AFSCME unit of City investigators.




result. In addition to those policy considerations, the City
argues that the Law Department's role as law firm for the Cit
brings the Department's employees within the Act's definitions
of exempted "confidential"” and "managerial" employees. Alter~-
natively, the City argues that at least certain sub-groups of
the Law Department employees qualify as excluded supervisors or
managers or confidential employees under the Act.

Petitioners reject the City's arguments and urge that the
Board adopt the hearing officer's conclusions and exclude from
bargaining ‘none of the petitioned-for employees other than

those whom all the parties have stipulated to exclude.

ITI. DISCUESION

cv Considerations

[

a. Dublic Pol

The City observes that the Illinois Code of P:qfessional
Responsibility, Ill. Rev. tat. ch. 1l0A, £fo0ll. var. 771, *o
which 2all Illinois attorneys must adhere, recguires +the Law
Devartment attornevs +o remain completely loval %o their
"client", the City, and to avoid any conflicts of interest with

it. In this connection, the City notes the hearing officer's

observation that, if they form a bargaining unit, the attorneys

will have to "walk a2 fine line

" with respect to their eithical

obligations to management. The City further argques that attor-

neys are ethically obliged not merely to avoid their own

conflicts with their client, but also Lo assure +hat <their




clerical and support personnel likewise do not wuse their
positions to disserve the client's interests. Accerdingly, the
City argues that all- the employees of the Law Department must
be barred from bargaining collectively against the City in or-
der to give effect to the fundamental public policy attending
the attorney-client relationship.

However, nothing in the Act expressly authorizes the Board
to deny bargaining rights to any category of public emplovees
based exclusively on public'policy considerations which are not
articulated in the Act itself. The Board has previously noted
that the Act manifests a conscientious attempt to delineate the
classes of employees which are excluded from bargaining, and
thereby appears to deny the Board the discretion to disgualify
employees who are not within the statutory exclusions. ~AFSCME

and County of Cook, Chief Judge of the Circuit Court of Cook

County, 3 PERI 3001 (LLRB) 1986. This logic is reinforced by

the Supreme Court's observation, in Citv of Decatur v. AFSCMEZ

Local 268, 122 Ill.2d4 353, 522 N.E.2d 1219 (1988), that the Act
was intended +to extend bargaining rights broadly and 1i4s

exemptions should be narrowly construed. Accord, ?2lainfield

School District No. 202 v. Illinois Educational Labor Relations

Board 143 11l. app.3d 898, , 493 N.E.2d 1130, 1136 (1986).

See, also, Countv of XKane v, Carlson, 116 I11l.24 186 + 507

N.E.24 482, 488 (1987), holding that judicial branch employvees

may not be deemed outside the Act in the absence of an explicit

exclusion for them.




Petitioners and . the hearing officer refer Qs to

Lumbermen's Mutual Casualty Co, of Chicago, 75 NLEZ 1122, 21

LRRM 1107 (l948). In that casge the National Labor Relations

Board held that the eleven-member in- -house legal _stafsf

representing an insurance company was ellglble to or ganiz e awd

bargain collectlvely with the company, even thoagh the

employees were "officers of the court and fiducmarles and were

________________,_.,.._

75 NLRB, at 1135-37, The: FLgﬁw_ggggggeg“_that attorneys are

professional employees, and that profe551onal employees were

SpECl 1cally covered by he Naelonal Labor Relations Act, 29

4/
U.S.C. §151 et seqg. Id4, at 1137-8." The NLRB concluded that

T e —— -

the special relationship between an attorney and client was not
enough to remove attornevs from the coverage of the NLRA:

[Tlhe statutory objectives [of the NLRA)], incluéding
the right to collective bargaining, may be achieved
despite any limitations inposed on the attorneys by
virtue of their status as officers of the court. The
Employer....asserts that the relationships of client-
attorney existing between it and these enmplovees
precludes the «existence of an employer-emplovee
status. We do not agree. The entire association be-
tween the Employer and its_attorneys is pervaded by
an_ emplover-emplovee 'e’atlonshlp The attornevs ar
hllﬂdf.dlSCba£QEd and_promoted in the same manner as
the other employees of the Employer. They have <he
same working conditions as other employees. Further-
more, in the performance of their duties as
attorneys, they are directed and controlled by <the
Employer....[W)e are of the opinioen that although a
client~attorney relationship is coexistent with that
of .an employer-employee in ¢this case, the client-
attorney relationship does not preclude these

See, Ill. Rev, Stat. ch. 48, pars. 1603(m) and 1609 (b).

C% ~ Professional employees are similarly covered in our Ack.

—




employees from exercising their statutory right
bargain collectively with respect to conditions of
employment, .

r
n O

, at 1137.

T
u——

The City argues that in State of Illinois (Educational

Labor Relationsg Board), 2 PERI %2020 (SLRB 1986), it was recog-

nized that extrinsic policy considerations may warrant

cluding employees £from bargaining under the Act even when

-
P

U
[14]

rr

h

[11]

employees are not within an explicit statutory exclusion.

Yowever, that decision split the members of the State Labor
Relations Board and probably is distinguishable. In it, the
State Board excluded from bargaining the investigators and
hearing officers of the Illincis Etducational Labor Relations

Board, The State Board's majority reasoned that &hose em-

Ployees are required to impartially investigate and adjudicate

labor relations controversies, and that the public's confidence
in their ability to.do so without bias would be compromised if
he employees were themselves unionists. In adéition, the ma-
jority Zound evidence that the General Assembly had intended <o
specifically exclude the emplovees from bargaining under the
Act, but inadvertently faziled to do so owing to the complicated
manﬁe: in which the Educational Labor Relations Act and the
Public Labor Relations Act eventually became law.

-

In our judgment, the public policy considerations asserted

e e - = = e

oy the City in this case are very importanit, but are better

evaluated In conjunction with the specific exclusions of

- PR ——— ——— e~
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"confidential®™ and "managerial” employees which the Act

T — e ——

contains. We therefore turn at this point to a consideration of

those exclusions.

B, Managerial and/or Confidential Tmplovees

The City argues, supported by IPELRA, that if the special
relationship between the Law Department and the City's adminis-
tration does not independently warrant excluding the Law
Department from bargaining, it certainly brings all the
attorneys, and perhaps others, within the statutory exclusions
for managerial and confidential employees. Section 3(n) of the
Act, Ill. Rev. Stat. ch. 48, par. 1603(n), excludes managerial
and confidential employees from the universe of “"public
employees” covered by the Act,. In turn, the terms
"confidential employvee” and "managerial employee" are defined
in Sections 3(c¢) and 3(j) of the Act, respectively:

{(¢) "Confidential employee" means an employee

who in the regular course of his or her duties, as-

sists and acts in a confidential capacity Lo persons

who formulate, determine and effectuate management

policies with regard to labor relations or who in the

regular course of his or her duties has authorized
access to information relating to the effectuation or

review of the emplover's collective bargaining poli-
cies.

® [ ] *

(3) "Managerial employee"™ means an individual
who is engaged oredominantly in executive and manage-
ment functions and is charged with the responsibility
0of directing the effectuation o0f such management
policies and practices.

Il1l. Rev. Stat. ch. 48, pars. 1603(c) and 1603(j).
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The Board has recognized that the statutory definition of

"confidential employee" sets up two alternative tects whereby

an employee may achieve confidential status: the "labo:r ; exus (

e e i L S—

test and the "access" ‘test. AFSCME, Council 31 and Citv c¢f J
W”________._.__H___....—-—-—'-'__

- 1S
———

Chicago (0ffice of Profescional Standards), 2 PERI 3017, at p.

-

IX=72 (LLRB 1986). Under the "labor nexus" test, outlined in
the first portion of Section 3(c) , "the regular course of the
employee's duties [must] involve confidential assistance to a

person who develops and effectuates management's labor

relations policies.” I1d. Alternatively, under the "access”
test outlined in <the 1latter vportion of the definition, the

recular course of the emplovee's duties must include

9]

authorized acc2ss to information concerning matier

arising from the collective bargaining process, such
2as information concerning the employer's strategy in
dealing with &an organizational campaign, actual col-
lective bargaining proposals and information relating
to matters dealing with contract administration.

Citv of 3urbank, 1 DPTRI €2008, at p.VIII-44 (SLRB 1985).

To meet the statutory definition of a "managerial

n

emplovee," we have said that an individual
must encage both _in _ executive and management
fupnctions and in the effectuation of management poli-
cies, and those aztivities must form the predominant
EE5EEE“7ﬂP“ﬁi3_*wUrk7——~The—1mnﬂnrHMHﬁr"tﬁﬁE€TEH§_3nd
policies for which the employee is resoonsible must
be of the sor+ that are involved in operating and
¢irecting tbe organization or a major unit of i%,
mazrked by a vel of authority and independent judg-

, megiﬁsuff;cie“t to affect broadly the organization's

missicn ofr tvs methods of accomplishing its mission.

In essence, the emplovee's functions must effectively
make him part of the employer's management team.
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General Service Emplovees Union, Local 73 and Countv of Cook,

Cermak Health Services, 2 PERI 3020, at p.IX-100 (LLR3 1986).

The reguisite managerial functions may include establicshment o

ih

management policies and procedures, preparation of the budget,
and assuring that the governmental agency or <department

operates effectively and efficiently. State of 1Illinois

——— e

(Department of Central Manacement Services), 1 PERI (2014 (SLRB

19853). A professional employee is a managerial employee when

e —— .

he or she exercises something more than mere professional dis-

cretion and Jjudgment and 1if he or she actually formulates

maznagement policies by expresszing and making operative deci- i
. sions of the enmnvlovar. Id. However, a purely advisory role

does not give risze to managerial status. State of Tllinois \

(Department of Ddublic Aid), 2 PERI 72019 (SLRB 1986). /

In this case there is no dispute among the parties +that

all the emplovees in the Labor Relations Division of the Law
Department chould be excluded from bargaining under the Act.
The Labor Rela%tions Division is responsible for conducting ne-
gotiations on behalf of the City with the unions representing

City employees, for representing the City in arbitration pro-

ceedings under its bargaining agreements, and for representing

the City in proceedings before this 3Board. The employees in
that Division accor

dingly satisfy the statutory definition cf
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"confidential em loyees".i/ The attorneys in the Division also
qualify as "manacerial employees"™ due to their involvement in
the determination and effectuation of labor relations policy
for the City, or at least major units of it.

Yowever, the City argues that this involvement of some Law
Department employees in the making and effectuation of the

City's confidential labor relations policies necessarily ren-

ders al of the emplovees of the Department excludable as

——

statutory "confidential emolovees. {:In part the Clty relies on

the hearing officer's finding that "[a]ll employees in the Law

Depa:tmen“ Have “uth:lZEd access to all fllea__gggq*feco*cs

maintained in +the office." S (Supplemental Decision ang

Recommended Order, Tinding MNo. 4). According to the City, ihas
access necessarily extends to labor-related matters including
the files handled‘by the Labor Relations Division. Therefore,
the City e:gdes all Law Department employees must be excluded
under the m"access" test of the statutory definition of "confi-
dential employee."

One ofl AFSCME's exceptions is to the hearing officer's
finding that'a;l employees have authorized access to such ma-

terials, AFSCME contends that the testimony merely reflects

~ The clerical anéd supper
Division are excluded bheca
Division's a%ttorneys and
relations materials, See,
at 457-8 (notre 12).

t personnel in the Labor Relations
use of their relationships with the
their access to confidential labor
Folev, Hoag & Elieot, 229 XNLR3 456,
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that attorneys are not fortidden or prevented from inspecting
files maintained anywhere in the Law Department (except for
personnel files pertaining to Law Department employvees), and
that clerical and support personnel have access to whatever
files are handled by the zttorneys for whom they work, This

——

ckaracterization of the evidence is more accurate.

The testimony indicates that the reason no restrictions

have been placed on the access which Law Department attorneys

have to Law Department £iles is that the attorneys are governed

P

by their orofessional responsibility to maintain the
confidentiality of Department records. (Tr. 205¢8~61) . The
testimony further indicates that the Department's non-attorneys
can see whatever files are hapéled by the attorneys with whom
they are assigned to work. (Tr. 2102, 2105, 2174, 23352).
However, +the Law Depariment's offices are physically divided
between several floo;s in three different buildings, and few of
the emplovees regularly visit the offices where they do not

work., There is no eviience that the attorneys or the non-

les other &than %the ones +that

e

attorneys regularly examine £
pertain to matters on which thev are engaged. (See, Tr. 2218).

Consequently, <he circumstance that no Law Department

employvee is orevented from inspecting files relating to confi-

dentizl labor matters canno:- make them 2all “"confidential

employees” under the 2ict, The regular course of every Law

—— ————————— .

Department employee's duties does not bring him or her into au-

thorized exposure %to confidential labor relations information,




b
N

as is required under the "access” test fcor confidential status.
Moreover, it is clear that not every Law Department emplovee
regularly acts as a confidential assistant to persons who form-
ulate and effectuate management's labor relations policies, =as
is recuired under the "labor nexus" test.”

The statutory purpose in excluding "confidential

——

)

employeés“ from targaining 1is to gquard against the- situation
where emplovees in a bargaining unit.may, in the normal per~-
formance of their duties, have advance knowledge of the
employer's posture on labor nego:ig;ions_and related labor re-
lations matters, bééause that could jeopardize the employer's
Bbargaining strategy and upset +the balance of negotiations.

Apard of =ducat

~
-

s

on of Communitv Consolifated School Digtr

[

No. 230 v, TIllincis =Tducational Labor Relations Board, 165

I11. Aapp.3d 41, , 518 N.E.2d 713, 724-25 (1987). See, also

— s

Pennrvlvania Labor Relations 3ozard v, Al*oona Area School

District, 389 A.2d 3553, , 99 LRRM 2308, 230%~10 (Pa. S.Ct.

1878) (the exclusion of confifentizl emplovees "balance[s] the

right of employees to be represented with the right of the em-~

pm—— bt o T T . - -

3

ployer to formulate its labor policy with the asgsistance of

e .

¢
/Renée:ing conficdential assistance and advice to officials who
are involved in sensitive matters of the employer outside the
realm of labor relation does not meke one a confidential
emplovee under the "labor nexus" test. So0ard of Education of

Plainfield Community Consolida+ted School Diztrict v, State Labor

Relations Board, 165 Ill. App.3d 640, 521 N.Z.2d 102 (1988).
See, 3.¥. Goocrich Co., 115 NLR3 722, 724, 37 LRERM 1383, 1384

(1256).
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emplovees not represented by the union with which it Zeals.")

If merely leaving confidential labor relations £files in acces-
sible areas where any employee can inspect them were sufficient
to render all emplovees "confidential™ and thus excluded from
bargaining, the statutory objective of narrowly confining the
exclusions would be too readily frustrated.

But the City relies on other circumstances, besides the
access that all Law Department employees have to the files of
the Department's Labor Relations Division, for its contention
vhat more than Jjust the Labor Relations Division employees
should be déemed excluded "confidentials”". For example, the
City points to the hearing officer's findings that attorneys in
the Law Depariment's Affirmative Litication Division have su=d
current or former City employees over matters such as pensions
and the misappropriation of City p:ope::y} that attorneys in
the General Litigation Divisipn have sucgested language changes
for certain of the City's collective bargaining agreements
based on their experience in defenfing police misconduct law-
suits; +that attornevs in the Finance and Economic Development

on have been involved in discussions concerning the fig-

O
[
<
[
n
[N

cal impact of prevailing wage agreements; that attorneys in the
Appeals Division have devoted considerzble time to appeals in‘
labor-related cases; angd that attorneys in the Leczl
Counselling Division convert bargeining agreements into or-

Council and render legeal

dinances for approval by the Cit

g




b
a0

opinions upon such matters 2as TFreedom of Information reguests

by unions and City emoloyees.

O

These findings also are insufficient to make the attorneys

pae

in those divisions

i S - -

confidential employees" for purposes o0f the
Act. The activities at issue are not shown %to have involvéd
the attorneys in the formulation of sensitive labor management
policy, or to have given them premature access to proposed bar-
gaining strategy, in such a way as might compromise the City's

conduct of its labor relations if the attorneys were themselves

[

members cof a bargaining unit. See, Pennsvlivania Public Utiliizv

o

commission, 9 PPER 49270 (Pa. Lab. Rel. 3B&. 1878) (attornevs

-

for state agency are not confidential employees merely because

they render legal advice on and occasicnally d&efend emplovment
rights claims). Simply representing ¢the City in 1lizica+tion

i

brought by or against City emplovees, or rendering legal advice

on matters affecting emplovee rights, does not necessarily im-

o

merse the attornevs in subject maitter satisfy

ng the "lakor

nexus" test, Likewise, simply converting labor contracts into

ozrdinance form or suggesting contract changes affecting %he

(24

City's obligations to defend its emplovees does not entail ad

vance access to the confidential labor relations strategy oif

the Citv.
e —t =T,

However, the City =z

}—+

pae

so relies on +the Zfact that the volume
of its labor relations matters exceeds the capacity of the Law

Department's Labor Relations Division, so that attornevs from




. 2t least four other Z2iviegions *ave been zassigned to represent

the City in grievance arbitratio s?‘ d The Cltv ‘Lr“Her ooxﬂ*s

to +the hearing officer's £finding that there | signif:cant
, _ e S . A
overlap between the activities of the Labcr Relﬂtlons D*v1:1vw
and the Labor and Persouﬂel DlVlSlon ;
The Labor and Personnel Divisicn is not responsible for
/,f""’ . .--"'-.—. - .
[ traditional collective bargaining matters, but prosecutes em-
! — - - .
! ployee dlSClDllna"V and discharge cases before the Police and

Personnel 3Boards, and represents the City and 1its officials

against ~employment dlscvlm*naulon and wage/hour claims and

other nmoloymen“-related claims. The hearing officer <£foungd

that_ matters handled qim_Fhﬁ_mLﬂ99§wq§3¢ Pe*501nel Dlvlslon

freguently parallel ~or overlap matters thet are con-

- temporaneously being handled by the Labor Relations Division.

There is authority £for the view that public empleoyees who

only occasionally handle grievances on behalf of their employ-
ers are not therebyv "confidential®"™ emplovees who must he denied

- -

collective bargaining rights. See, e.g., 3caréd cf ZT3ducation ¢f

tdJ
[

ainfield Communistv Consolidated School Disk

I
-
9]
F
<
.
P
|_.l
I.J
ae
3
O
Ve
11

Ecucational Labor Relzations Board, 143 Ill. App.2328 298,

-

493 N.E.2d 1130, 1138 (1986); Pennsvlivania Public Utilisy

Commission, 9 PPIR 49270, at p.483. (Pa. Lab. Rel, 22,

4 The hearing officer £found that
Litigation, Generzl Litigat
have been assigned arbisr

—
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4

1978). However, logic dictates that the freguency and level a2t

which such matters are handle I are

11 important. An employee

who regularly rnpresents his erm :loye. in high-level grievance

proceedings likely w111 be 1nvolved in or :rlvy to sxcnlhicant

labor policy formulatlon. The g'levance Dprocess is an exkten-

sion of the collectlve ba gaxnlng process. See,_”L;l,_ Rev,

Stat ch. 48, par. 1610(a) (4 ): Richaréson and Citv of Chicaco

Deoarhnenu of Dollce, 3 PERI %3020 (LLRB 1987); Illinois WNurses

Association and Countv of "Cook, 3 PERI 93013 (LLRB 1987).

Extensive involvement in that process should be presumed to

- J—

render the employer's advocate a "confidential em:loyee."

at least cone tribunal has held that a munici l attorney

who represents his employer in personnel board actions and in

1]

proceedlngs (1ncluding arbl*ratlows) arising from employve

residency reguirements is a "confidential emsloyee who should

be excluded from collective ba caining., Madison City Attornevs

Association and Ci+tv of Madison, Decision No. 23183 (Wigzc., -

Imploy't Rel. Com. 1986). 1In the same case, tﬁe Wisconsin com=-
mission by a split vote <determined that anoither municipal
attorney, who defended the municipality against employment &is-
crimination claims, was not an excludable confidential
emplovee, The Wisconsin commission's distinction between +he

two attorneys apparently rested less on the types of cases the

‘q

t
e

handled than on the extent to which their respective du

e

n

drew them into involvemen:t with the city's contract negotiaticn

L—

‘and administration sirategies.




’ In the present case, the evidence is insufficient for the
Boaréd to conclude that all Law Department attorneys wh have
heen or may be assigned to handle a grievance arbitration must
be deemed "confidential" and excluded from bargaining on that
basis, To so hold would allow the confidential exclusion to

sweep more broadly than the Act intends, However, +he Board

———-

concluoes that the functlons regula*ly per Lormed by tHe emolov—

———

ees in the Law Department's Labor and Personnel Division |

—_ . = e e ——— e =

“\ involve them sufficiently closely with the City's development

R . e e —— o —

v and implementation of labor policy that they should be excluded

| as confidentials. The Labor and Personnel Divisi on employees

/ e e ————— s —— e+ —— n —_ e —— e, L —

/ deal almost ercluszve’v wi th oersonnel ma ters, incluclng mat-

/ T Ts LTSI T T

/ ters which freguently touch on or overla: hhe formulation and

i administration of tHe Cxty s labor *elatlons. In addxtlon, ex-

| cluding <them w:ll p*ovxde *He Law Depa ment with an expanded

pool of eﬂ:loynes to whlch to assign sens' ive grievance arbi-

trations when such cases overwhelm the resources of +the Laho

A 1

——— . _Relations Division.

mentioned the City also argues &hat 2all the Law

Department's attornevs GEE::Zh&&E&g_lal emnlovee;_JLor purposes

cf +the Act, While the Board has held that a "managerial

enployee” must engage pr edomlnaﬂ ly in £functions 1nvolvmg the

direction of Lhe governmen.al enterprise or a majo* unit of iy,

with za2uthority to af‘ec* b"oadly its mission or fundamental

metnhods, General Service Emplovees Union, Local 73 and Countv

0f Cook, Cermak Health Services, 2 PERI ¢3020 (l1986), the




emplovee need not participate actively in the formulation or

effectuation of management's labor relations policies in order

+ro bHe deemed ‘"managerial." Board of Recent 0of TRecencgv

Universities Svstem v, Illinois =EZducational Labor Relations

30ard, 166 Ill. App. 34 730, , 520 N.E.2d 1150, 1155-57

(1¢88). In addition, "managerial" status is not limited to per-

sonnel at the wvery highest administrative level of the

governmental entity. Board of Regents, suora, 520 N.Z.2d at

1157-58. It is enough if the functions performed by managerial

employvees sufficiently align them with management "that they
should not be in a posiition regquiring them %o divide their loy~

glty to the administration...with their loyalty %to an exclusive

collective-bargaining representative,” Id, at 1158,

N

[l

Reported cases deciding whether in-house attorneys are too

-

closely aligned with their employers to be permitted to form

ad

pargzining units are few in number. In Citv of Milwaukee v,

nsin Zmwlovment Relations Commission, 71 Wis.2& 309, 239

=
o
n
()
O

N.w.22 €3, 91 LRRM 3019 (1976), the Wisconsin Supreme Cour:t af-

med a ruling by the Wisconsin ZIZImployment Relations

it

Commission to the effect that assistant city attorneys in

Yilwaukee should not be deemed managerial employees excluded

Irom collective Dbargaining under ‘the Wisconsin Municipeal

Zmplovment Relations Ackt., The Wisconsin Commicssion had refuse
to exclude the attornevs bhecause it Sfound that they &ié not

sutetantially engage in both the formulation and implementation

|
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of the municipality's management policies. The court acgreed,

[Time ability ©f a certain category of emplovees o

effectuate and implement management policy does not
necessarily indicate that they should be precluded |
from protection by the statute, '

21 LRRM, a%t 3022, See, also, Wisconsin Council of Countv and

Municinal =Tmolovees and Grant Countv, Dec. No. 21063 (wWis.

Empl. Rel, Com. 1983) (assistant district attorneys not ex-
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In Pennsvlvania Public Utility Commission, 9 PPER (8270

(Pa. Labk, Rel, 34d. 1978), discussed previously, the
Pennsvlvania board similarly determined that assistant counsels
for a2 governmental commission were not management employees be-

cause they were insufficiently involved in the formulation or

[
Y

effectuation of maniEgement policies. Management policies,
was held, were formulated wv the members of the commission with
assistance from 4the chief counsel, while the chief counsel's

subordinates merelv plaved an advisory role. The assistant

counsels represented the commission in litigation and drafted

and enforced regulationsg, but were.closelv supervised. Their

authority %o settle czses was circumscribed by superiors, and

the regulations thev rcrepared were reviewed and approveé by

others before becoming eifective.

Likewise, in ?2Pennsvlvania Human Relations Commission, 12

s
"wJ
it
P
=
._l
o
l_-l
D
103
g
o
t‘1
m
o2
)
D

1, B4, 1981), the Pennsylvania board

i

ruled that sta2ff zttornevs for another Pennsylvania commission




were not management emplovees. Those attorneys attended polizy
meetings and hearings, rendered legal opinions, and drafted ZJe-

cisions for issuance by the commissioners, but again rec

m
b
o
{L

close supervision and were under standing instructions no: o

render legal interpretations on "novel" questions without zrior

approval from the General Counsel. 12 PPER, at pp.304-05.
However, in another case the Pennsylvania board ruled that

attorneys serving as hearing examiners for the Commonwealth ¢f

Pennsylvania are excluded managerial employees. _Commponwezlth

3? of Pennsvlvania (Attornev ZIxaminers I), 12 PPER %12131 (Pa.

R e
Lab. Rel. 34. 1988l1). The board found that the atitorney exami-
- ——— [ TR e e e
ners were intimately involved in the formulation and

eflectuation of state policy, because they presided at hearings

.

and issued reczcmmended decision in a variety of cases

——

involving compliance with and the interpretation of congtitu-

tional ©provisions, statutes and regulations. Thev were
recuired to exercise independent Jjudgment to construe ambicuous

or conflicting provisions and to decide novel cases. Their de-

cisions, although mere recommendations to various state bhoard

and commissions, were adopted from 65 o 90 percent of +he

time. 12 DPPER, at 2.204. The Pennsylvania board concluded

that the emplovees were meaningfully involved in policy formu-
lation 2and implementation because they "make recommendations

that 1f acdopted..., serve as a basis for the resnezhive
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Thus it may appear, as the hearing officer concluded, +hat

'J
[

the prevailing caselaw weighs against a determination that all
the attorneys in the City's Law Department are managerial em-

nslovees, mha caselzw is hardly overwhelming, however, all

o
I
(13

<

told, +there is a pauc of -authority on the gquestion.

Moteover, the hea::ng cfficer's findings in this case indicate 7/

e i e T - - - s J— — .
H

. ¢
that tHe Law Department‘s a;torneys are not as closely super- ¥

e e i —— = 7

vised as, and have ‘oe* discretion to act on behalf of +the 1

anc er . etion en A\ A
City than, the attorneys who have been deemed nonmanagerial in> \ 7
. . e e e e .. . -

\ Ly

the Wisconsin and Pennsylvania casesLJ \

Moreover, there are compelling reasons why the Board in

(e s
r
[+1]
T
(r

this case should conclud he Law Department attorneys are

in reality inseparable from the City's management. __The report-

ed decisions, we think, simply give ton lite] to the
demands cf the atto:ney-qléen;mgg}a:ion&h&pr—as“xha:_rela;;on
ship is recognized in IlllﬂOls.

The attorney-client :elationship- is a fiduciary /

relationski as a matter of law, Tn re Crane, 96 I1l.28 490,
P

, 449 N.Z.2d 94, 101-2 (1¢83); In re Marriage of Bennett,

131 Ill, App.3d 1050, , 476 N.E2.2d4 1297, 1302 (1983). See,

also, In re Czachorski, 41 TI1l1.24 549, 244 N.E.2d 164 (1969).

velvy the agent for his client.

[

The attorney is =2ffect

Pasple v, Wilkerson, 123 Ill, 2pp.3d 527, , 463 N.ZT.28 139,

143-44 (1984). The relationship reguires complete confiden-
tiality, good faith and loyalty by the attorney towa:d the

client he serves. Tn re 3JIrcverman, 40 I1l.24 301, , 239




%¥.2.238 816, 819 (1968); Clement v. Prestwich,

479, , 448 N,E.23 1039, 1041 (l1¢©83).
highly personal between the partiss that a cla
malpractice cannot be assigned or conveyed Dy

another._ Clement v. Preswich, surcra, 448 N.E,

Christison v. Jones, 83 Ill. App.3d 334, .

10-11 (1980).
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The relaticnship is so

im for a

T
T
O
"
1
'

the client to
a..d, at 1041- "

405 A.rdtl-\-ﬂ 8/

Because of the special relationship between attorney and

—_— S —

cllent Ill*no;s CO”:“S have cowsis tently held

——— .

has the right to disc “har ge his

ttorney at any

e i i

no reason. Rhoades v. Norfolk & Wes+tern Rv., Co.,
——— e

39% N.Z.2d 969 (1979); EBilerbv v. Spiezer, 138

485 N.E.24 =13 (19g3).

L

A client mav di

scharge counsel at any tim
without cause, unless the

-
ognizes that the
ngd

that a c len

tlme for anv or
—————— ._‘..v—-—---—‘-"'"'_"“'“__“_‘q ——

78 Il1l.24 217,

I1l. App.32 77,

e, with or

is an agreement to the

relation-

client is based on trust
2

in his at-

contrary....This rule rec

ship between an attorney a

and +that the client musi have confidence

torney in order %o ensure that the relationship will

function properly.

Tobias v. Xing, 84 Ill., 2pp.338 998, , 406

is alwayvs

}J
O
o |
1]
O
H
Ps
cr
it
m
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(1980) (citat

N.uo d 101' 103

entitled %o an

attorney in whose ficdelitv he has confidence. Savich v,

Savich, 12 Ill.2d4 454, r 147 N.E.2d4 85, 87 (1

Thus, in Herbes*er v, Nor:zh American Compa:r

g58).

g
<
h
a
LA ]
[
|
1h
i
v
H
7

emplovees, That case involved an attempt by

his client-emndlover as may be enjoved by other
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officer ©0f an insurance company to claim Zamages from his em-
ployer for the tort of retaliatory discharge The court fcund
thak thwe circumstances of the case would have given cise to
such 2 claim, had the plaintiff not been his employer's at-
torney The court said:

Plaintiff's relationship with the corporation was of

a permanent nature unlike the usual attorney-client
relationship. He looked to North American for his
compensation, career development and Jjob security.
Like the president, vice-president, anéd directors,
plaintiff was an emplovee of North American, How=-
ever, we cannot separate plaintiff's role as an
employee from his profession. Unlike the average em-

£

not only
other attorneys,
the Code of Pref

ployee, Dla*“hL_f was a

subject

The

of the at

[Tlhe law places special obl

by virtue of [his] close

to North American's
to é&isciplinary
essional Responsibility....
court

torney-client

recistered attorney subject

review but also, 1like

review and

then reviewed +the unicgue

which are

upon an attorney

ations
ionship [with his cli=-

i
elatio

ent]. Those obligcations are :efer:ed to generally as
the fiduciary ﬁuty of the attornev, It permeates all
phases of +the relationcship, includéing +he contract
for employment....[Tlhe general rule is that a c¢lient
may *terminate the relationship between himself and
his attorney with or without caucse. This right is
implied in every contract of emplovment and is deemed
necessary because of the ceeply embedded conc cept of

r

the confidential nat
the attorney and
obviously be engendered by
501 N.z.28, at 347

(citaticns

the court concluded:

ure o0f &k
“he ¢lient and the evil that would
- L

relationship between
any friction or distrust,
omitted). Trom

reliance

The mutual irush, exchanges of confidence,

on judgment ang personal nature of the
attorney-client relationship demonstrate the unicue
position attornevs occupy in our soclety, Rttornevs

these premises,




(ﬂﬁ;:e governed bty dZifferent rules and have dJifferent
duties and recponsibilities than the employees in re-
cent retaliatery Zischargce cases, Mcst emplovees do
not have the mutuality of choice that is inherent in
the professional relationship which attorneys enjoy.
The attributes of +the relationship are so 1important

at we cannot permit %this expansion of the exception
to the general rule which would have a serious impact
on that relationship.

501 N.E.2d, at 348.
Herhster teaches that the public policy considerations

which surround the attorney-client relationship, and on which

[

the City has relied in this case, are firmly grounded in

P

her stands for the propositi

-

Illinois law. Herbsgter furt
thcse considerations limit the emplovment rights of attorneys
unlike all other emplovees. While this case involves statutory
margaining rights which must be liberally construed, the
guestion remains whether the attorneys here enjoy those rights.

The holding in Herbster that a client

.'r
1

emplover may dismiss H*s

_-...________'_______”_“ ot

attor neg/employee for refusing to commit serious attorney

misconduct indicates that Illinmois public ©policy affords
client/employers greater latitude . in <dealing with their
ttorney/employees than would obtain in the typical collective

bargaining relationship with i%s prohititions against wrongful

-scharge and other unfair labor practices, In light of

8
i
o

between the TLaw

Herbster, we believe that the relatzc

P
Departiment's attorneys and the City brings the attorneys within

the statutory exc1u51on for manag :i 1 employees”. The L
!

necessity +that the attorneys give complet conficdentiality

J— JRE— .

fidelity and loyalty to the City while'conducting its legal atf- é*f

fairs inevitably aligns them with the City for all practical

e e sl — . —




purposes., m wwr the court in Herbsgter, we cannot geparzte the

attorneys' roles as employvees Zfrom their roles as the Cityv's

e . R

trusted and confilentizl agents in a wide variety of important

and mmsmpnwcm activities, v

We umnomswnm that, in Lumbermen's Mutuval Casual:v Co.,

supra, the NLR3 reached a conclusion apparently inconsistenrt

with Herbster and with our dJdetermination here, u.wcn decisions

under the National Labor Relations Act, while helpful and in-

mOnamnp<m. are not binding, .upon us and nreed not be fopllowed

MH ‘Laborers

cr

where npnocam muomm smnnmnn a mpmmm1m3n regsul

International Union of XNorth »3mnwnm~ Local 1280 wv. State
Labor Relations 3ocard, 154 Ill. App.3d 10453, , 507 N.Z.24
1200, 1204 (1987). See, also, 3Board of Ragents o©I 2egcency

Universities Svstem v. TIllinois Educational Labor Relaticns

Board, 166 I1l. Ap».3d 730, , 520 N.E.24 1150, 1156 (l¢gs8).

1}

or the foregoing reasons, the 3Board reijecis the cenclu-

sions of the hearing officer insofar as we determine that all

—

City's Law_Department are "managerial em-

D

tha attornevs in th

1l%lllr
ployees" exclucded <from targaining under the Act. In sd

nolding, +the Board emphasizes the role of the City's Law

Depar tment 2s it is reflected in this record. The Law
S S _—

Department's attorneys represent |the City's jmsmmmam:r ané

serve no orsm1 clients. This distincuishes +them <Zrom many

ot :m: attornevs for opublic agenc mm. such as pubklic cefenders,

whose npwmnnm are private individuals and not their emplovers.

It also distinguishes them from mere staff attorneys who advise




Q /‘\

*Owe-_ecﬁelon gove:nment agents out do not regular

s o s e e s —

management, In addition, the City's Corporation Counsel may bte- \

distinguished from *+he States Attornevs and the Attorrney
i

l
. ’ (

Ceneral in Illinois who are accountable to the elecicorate =zs
' |

—

well as to their "emoloyers“. The Co'pohaulon Counsel is nok ‘

elec ed and has no conshl uency o“”er than the City authorities

whom he rep*esents. The Cecrporation Counsel's lovalt and

e ey . . —_ e e e - d

ther efoke that of hls a551s ants, 1is owed exc’usxve’y to those

. N

Clhy authorltles. In *hat sense, this is an even stronger case .

than Herbster, 1ﬂasmuch as an attorney for an insurance carrier

{as in that case) also owes a duty toward an insured just as i

8]
s
ry
Che

the ;nsu*ed had rehalned ;He atto*ney lndependen‘l . Quth

Marine Lorn. v. Libartv Mutual Inc, Co., ,36 .24 730 (7w Cir.,

1976).

C. Suvervisors

The City also excepts from the  hearing officer's

conclusion that none of the Law Department zattorneys outside cof

those whose exclusion has been stipulated by the parties con-

n

titutes a "supervisor" who 1s excluded from bdarcaining under

e Act. while we have concluded that all the attornevs are

o
o

+

exclucded as "manacgerial emplovees", we will nonetheless adilress

this contention as well,

The term "supervisor is defined in Section 3(r) of the

AcCt:




"Supervisor is an emplcyee whoee principal work s ‘
substantially different from %that 0f his subeordinates
and who has authorit', in the interest of the em-
ployer, to hire, transfer, cuspend, lay cff, recall,
promote, discha:ge, direct, rewzrd, or Ziscipline
employees or to adjust their «c¢rievances, or o
effectively recommend such action, 1f the exercice of
such authority is nct of a2 merely routire or clerical
nature, but requires the consistent use c¢f indepen-

dent judgment, Except with respect to police
employment, the term "supervisor" inclules only those
individuals who devote a preponderance of their em=-
ployment time to exercising such authority....
8/
I11, Rev, Stat. ch, 48, par. 1603(r).” This definition
establishes a four-pronged’ test for determining superviscrcy

status, each prong of which must be satisfied for an emplovee

(4]

to be deemed a statutory "supervisor", As stated in wvillage ©

-

ng V. Illinois State Labor Relations BRoard, 1,

-t

[N

Theel

Aop. 34 ; 524 N.,Z.2d 958 (1¢88):

The employee must: (

-

1) orm principal work
substantially different from t 0of his or her sub-:
crdinate, (2) have authority in the interes: of the
employer to perform one or more of the eleven listed
functions or to effectively recommend such action,
(3) consistently use independent judgment in the per-
formance of the listed functions, and (4) devote a .
preponderance of his cr her employment time %0 exer- .
cising this authority. The emplovee must meet 211
four criteria.

524 N.E.24, at ©964.

g

“/Unde: Section 3(s) of the act, Ill. Rev, Sta%. ch. 48, par.
1603(s), supervisors are precluded from forming or being in-
cludeé in bargairning units without the emplover's agreement,
The City in this case objects o the inclusicn of statutory su-

pervisors in any bargaining unit(s) found appropriate. :




The city argques that
ttorney/Supervisors in its

meaning ©f the act and

[3+]

within &tk
excluded

torney/Super

pid
r

the Law Depar

The hearing officer found that,

Lttorney/Supervisors do not all

are tvpical of the class,

torney/Supervisors assicst in

Law Department are

should

while the
function alike,

The hearing officer

£rom bhargaining by the hearing officer, The Zenior
visors are employed in eicht .0of the divisions of

*ment, and several testified.

various Senior
certain duties

found that the

interviewing eapplicants

for zttornev oositions,

train and evaluate

their subordinates,

subo*d nates.

2s3ign cases among their

mediate disputes bmowg

auvthority to discipline subordlnates Hy ngxng them o&al repr

leagt~favored as=1gwmen,s.

their

work

~and review their

suhordina

tes, and hava

e

The Hearlng o‘flcer also

found &£ha+ +tha genior

ornev/SLoe:v1so ] cally Tcarry

“eir own czaseloads, but Aevobe at least hals the1r time o as-

pte

gisting and overseeing their subo ai na

these findings, the

regard to the £irst prong

the Hearing Officer determined

Zearing Officer

Attorney/Supervisors are not

es.

"supervisors™ under the

of the supervisory test,

that the

Attornev /SLDeerSO'S co not nerko*m ‘work substanti ally differ-

ent from that of their: subo:éinates,

since most carry their own

Senior
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resentation to the City. This latter characterization cof cthe
attorneys' work proves too much, however, Ultimately the

orincipal work of the Corporation Counsel himself must be char-

acterized as providing legal advice and representation to the

City., -

In Cook Countv Hospital Doctoral Staff ané County of Cook,

Cook Coun*v Hospital, 3 PERI ¢3033 (LLRB 1987), the Board con-

cluded that physicians who headed various sections of the hos-
pital's medical staff were supervisors even though most of them

3
(1)
[ sl
o
rr

ained their own patient loads and furnished medical care

ants the same as did their subordinates. In fact, the

(42

R
-

e

o

i

3pard concluded that all of the hospital's attending physicians

if

i
$-
[

cu ed as supervisors of the thospital's residents and

nterns (house officers), because the attending physicians were

pae

[y |
1]
i

ponsible for monitoring and overseeing the delivery of medi-
cal services by those personnel., The 3oard stated:

The Board must recognize the special
relationship between the phvsicians, on the one hand,
and the house officers and other medical personnel,
on %the other. We must also recognize their indivi-
dual and combined responsibilities to the patients,
the institution and the reguirements of their profes-
sions. These realities compel the conclusion that
the physicians perform the essential function of su-
pervising the others not only when they interact
overtly to .instruct, correct or reprimand them. They

are also "supervising"™ when they are teaching or
training these personnel as to whom they have over-
sight responsibility, and even when they are merely
present and passively observing them.




X

//'/’\

when the oprimary function of certain employvees is to manage,
oversee anféd agsist subordinates, their principal work" ig
Cifferent +than the subordinates' even thoucgh *Hey are _2.50
responsible for oproviding the same sort of services, State of
ITIlinois (Depar+ment of Central Management Serviceg), 4 PIRI
SNU2013, 2zt p.X-66 (-0FE).

“ha Senior Attornev/Supervisors in the instzant case zare

~ : S
similar to the section ch 1e‘s and attend ng physicians in [ogk
Countv Heoerpital, in that ey have imoorta.t oversight resoon
sitility for subordinate att orweys. hey direct and evaluate

“bém;£50:§inates‘ work and are empowered to administer disci-

——— 9/ ”

pline. This 1is *He escence of their responsibilities.”™ The

Board +“herefore HolA that the principal work of the Senior

th

Attorney/Supervigors s dZifferent rom the principal work of

their subhordinates, and satisfies the first test of the "super-

with regard to the second criterion for supervisory status

-- +thz eleven cupervisory functions -~ the Hearing Officer
equated the Senior 3Attorney/Supervisors' over s g“ and direc-

[34)
tn
i

tion of their subordinztes with the mere exercise of pro-

sional expertise, &thus concluding that it did not represent a

g
supervisory Zfunction. She further noted that the occasional

revrimands given by Senior Attorney/Supervisors have not led to
more serious ciscipline, She therefore concluded that <the
Senior 2Attorney/Supervisors 3o not actually perform or efliect-
ively :ecommeﬁé any o0f the eleven supervisory functiong Zenc-

minated in the Rct.

fo
>~
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~he Board has held that the performance of only one cf <he
eleven supervisory functions listed in the statutory definiticn
is sufficient 1f the other components of the definition are

me+., AFSCME, Council 31 and City of Chicaco (0ffice c¢f

Professional Stanfards), 2 PERI ¢3017, at p.IX-74 (1l986)., We

wold that the Senior Attorney/Supervisors effectively perform
at least one of the eleven functions in this case. The hearing

officer's determination +hat the Senior Attorney/Supervisors

merely exercise professional exvertise, rather than supervisory

authority, in directing their subordinates is inconsistent with
h'-"""'*—-—_..____,__._...—.-m_u ——— e

Cook Countv Yospital, sumra, In that decision, section heacds

and attending phvsicians were held to be supervisors even
though they exercised professional expertise in directing their

subordinates. The exercise of professional expertise and su-

e pervisory authority are not mutually exclusive. When
‘\ - —
o . . . . .

) professionals supervise other professionals, they inevitably
~will use professionzl expertise in doing so.

In 2Xmerican Tederz+ion of State, County and Municionzl

Emolovees, ATL-CIO znd Countv of Cook and Chief Judge, Circuix

Court of Cook Countv, 3 PEZRI 43001, at ».IX-2 (1987), this

3oard held that certain emplovees "directed" their subordinates

within the meaning of the supervisor definition by assigning

cases aﬁﬂ gUlC ng and monit o*xng the subordinates in the hanél

ing of those cases. In +the instant case, the Serior

Lttornev/Supervisors perform similar functions as regards thei

(B
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subordinate atitornevs. The Hearing Qfficer therefore erred in
holding that the Senior Attornev/Supervisors perform no
supervisory functions cognizable under the Act,

The Senior rttorney/Supervisors cbviously exercise

independent Jjudgment, the third prong of the definition, in

e ———

training, assisting and directing +he subordinate attorneys.

Directing and evaluating professional emp}Qiﬁﬂﬁwinmthhggiigfm_

ance of their work and th hanéling of their caseloads

- I IR

necessarily reguires +the exercise of independent Jjudgment.

See, Cook Countv Hosoital, sucra, 3 PERI ¢§3-32, at p.IX-236

(attending physicians' evaluations of work performed by house

cfficers necessarily involve exercise ¢f independent judgment).

Tinally, it is plzin that the Senior Attorney/Supervisors
meet the fourth prong o©f the superviscory definition: the "opre-~
ponderance of time" <test. . The Boa:rd has held that this test

e

requires that the emplovee's time devoted to the statutorily-

(h

enumerated supervisory +tasks must exceed his work time devoie

o all other *tasks. ATECME Council 21 znd Countv of Cook,

10/
(legg).™ The Senior Attorney/Supervisors who testified in-
cdicated that they cdevote at least half of their time, and in
—— e T e—

10/

— Bu%, see, Villace o0of Wheelingc v, T1linois State  Laber
Relations Board, sucra (siis om., D.l4), 1nterpreting the
preponcerance test to mean that "an employee must spend more
time exercising the named statutcry £functions than performing
any other function.”




]

~1

b

some cases substantially more, o discharging their training

—

and oversight :eéponsibilities. Since we conclude that those

JUEREESY

— i

o“szb lities are "superviscory" within the meaning of the

r
. ID
’U

Ack, the preponce:ance-of-hime test is satisfied,

The Board accordingly rejects the hearing officer's

conclusion ands holds that the Senior Attorney/Supervxsors in

the Law Department are not only "managerial employees but are

also excluded from collective bargaining under the Act because

e e s e e —m

they are "supervisors.” ’
7 _ SHPEEYASOL

Iv. SUEMARY

In summary, the Beard determines that the following
emplovees in the Law Department of the City of Chicago nmust be
excluded from the appropriate bargaining anits previously iden-

tified in the Board's Phkase I dec

.

sion:

The Corporation Counsel, all Deputy Corporation
Counsels, all Chief or First Assistant Corporation
Counsels, 2ll Senior Attorneyv/Supervisors, all other
attorneys, 2ll other emplovees in the Labor Relations
and Labor and ©Personnel Divigions, the Office
Administrator, the Director of Legal Investigations,
the Law Librarian, all law clerks, and the
Administrative Assistants %to the Co:porahlon Counsel
and the Deputy Corporation Counsel(s).

v. DIRECTION OF ELECTION
Secret ballot elections shall be conducted among &the
employee ¢roups described bhelow, in accordance with Notices of

Election to be issued by the EIxecutive Director, 1In accordance




with &ha Duhlis Labhor Relations 2Act and +he 2gard's RBules and
Regulations, eligitle employees shall be given the oppertunity
t0 vote netween :the options listed:
Grouo A - Emploveess in the following Jjob titles in
the City's Law Department shall vote between repre-
sentztion by the American Federation of State, County
and Municipal _“Dloyees, Council 31, AFL-CIO in ¢the
existing "Uni b (clerical and adminisgtrative
emplovees) or no representation: Rdministrative

Legal Clerk, Assistant Chief Legal Clerk, Chief Legal
Clerk, Case Intake Clerk, Court TFile Clerk, Legal
Clerk, Legal Systems Specialist I, Legal Systems
Operator, Legal Secreta;y, Senior Legal Stenocrapher,

Legzl Tvypist, Legal Messenger, Message Center
Operator, Paralegal.

Group 3 = Emplovees in the fol’owxng job titles i
the Citv's Law Department shall vote between repre-
sentatien by the American Fecderation of State, County
and Municipal Employeeg, Council 31, AFL-CIO in the
existing unit of "OPS" investigative emplovees or no
representation: Housing Court Investigator, Legzl
Investigator, Senior Legal 1Investigator, Acgsistant

Director of Legal Investigations.

roun C - IZImplovees in %he job =it
the City's Law Department shall

4G

in vote between re-
oresent at*on by the Aﬂe*ican Tederztion of State,
County d Municipal tmployvees, Council 31, ArL-CIO

in tqe ex sting "Unih V" (library enmplovees) r no
representation, '

Pursuant to 80 Ill. Adm. Code. 1210.100(L), %+he Emplover

shall, within seven days of the cdate hereoi, furnish the Board

and AFSCMEI with a list of +he full names, alghabetized by last

name, and addresses of the emplovees eligible Lo vote in each

e
D
n
w
O
- |
fu

Group listed above, The lisgts shall be zrovided by




delivery or certified mail and the <=rmployer cshall cbtain é
receipts verifying delivery.
Entered this 25th day of August, 1988,
R —— e e ———
*

LOCAL LABOR RELATIONS BOARD™

*

— Cheirman Wwilliam M. 2Zrocan concurs in part and <dissents in
part, in a separate opinion,




