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PRELIMINARY STATEMENT

References shall be made as fdllows:

Matter Referenced

Record on Appeal

Initial Brief of Petitioner
filed with the Supreme Court

City's Amended Initial Brief
filed with the First District
Court of Appeal

City's Amended Reply Brief filed
with the First District Court of
Appeal

Petitioner's Amended Answer Brief
filed with the First District of
Appeal

Appendix

Form of Citation
(R., page number)

(Petitioner's S.Ct.
Brief, page number)

(City's App.Ct.
Initial Brief, page
number)

(City's App.Ct.
Reply Brief, page
nunmber)

(Weaver 0il's App.Ct.
Brief, page number)

(Appx.)



STATEMENT OF THE CASE AND FACTS

The City of Tallahassee (City) initially notes that the
petitioner in its statement of case and facts has incorrectly
rejected the facts set forth in the opinion of the appellate court.
The petitioner makes the statement that "[o]n that strip taken by
the City, including the fourteen feet of frontage on Tennessee
Street, the grass curbed island was reconstructed and then included
a 'bullnose.'" (Petitioner's S.Ct. Brief, p. 3). This statement
is simply not correct. The record clearly shows that the
construction which narrowed the westerly Tennessee Street driveway
was done on existing public right-of-way. Prior to this project,
the subject driveway also rested entirely on public right-of-way.
(R. Defendant's Exhibits 1, 2, 3; Plaintiff's Exhibits 1, 2, 3; R.
1012, 1049).

The relevant facts have been accurately and succinctly stated
in the majority opinion below and the City would adopt the same.
City of Tallahassee v. Boyd, 616 So.2d 1000 (Fla. 1lst DCA 1983).
(Appx.) .

The statements made hereafter are to supplement the facts
contained in the opinion of the district court or to dispute those
statements offered by the petitioner.

The construction which had the effect of narrowing the
westerly Tennessee Street entrance, the part where the so-called
"hullnose" was constructed, was done entirely on existing public

right-of-way. This was amply supported by the evidence and is

clearly evident by reviewing the drawings of the property before



and after the project and which are included in the brief following
this statement of the case and facts. In fact, there were no
improvements or paving on that portion of the property acquired by
the City at the northwest corner of the Weaver 0Oil site. That
portion of the property at the northwest corner of the Weaver Oil
site before the taking was part of a grassy area which functioned
as a traffic island in the same manner that it continues to after
completion of the project. The use of that portion of the property
at the northwest corner of the Weaver 0il site remains essentially
unchanged.

The petitioner then offers the statement that it was using a
portion of the property taken at the northwest corner of its site
as a grass island which it said "served to accommodate entering and
exiting vehicles by separating Weaver 0il's westerly Tennessee
driveway and Ocala Road."™ (Petitioner's S.Ct. Brief, p. 4). This
is an entirely new argument for which no evidence was presented.
Even so, the former traffic island was mostly on public right-of-
way and would have served to separate the Ocala Road entrance and
the westerly Tennessee Street entrance even had Weaver 0il chosen
to pave the small portion of the grassy area at the northwest
corner of its property which was identified as part of the traffic
island.

The petitioner then presents argument, not facts, claiming
that "[t]he new island serves as a replacement for the island that
existed prior to the taking. The pre-existing island was

effectively moved to the east,. . .". (Petitioner's S.Ct. Brief,




p. 4). Again, besides there being no evidence in the record to
this effect, the only construction performed easterly of the
previous traffic island was done entirely on existing public right-
of-way.

What is relevant, undisputed, but not acknowledged in the
initial brief of the petitioner, is that all testimony and evidence
presented by Weaver 0il regarding causation of business damages was
that such damages were based entirely on a claimed loss of access
resulting from the narrowed westerly Tennessee Street entrance.
(R. 522, 535, 585, 885). Nowhere and at no time did the petitioner
ever claim that business damages or a loss of access resulted from
the denial of the use of that property described in the petition in
eminent domain. The appellate court correctly recognized that the
subject of this action was that property specifically described in
the petition as required by Section 73.021(2), Florida Statutes,
(parcel 142).

Throughout the trial and appellate proceedings, the City has
maintained its position "that business damages were not recoverable
for a loss of access unless such loss of access was attributable to
the loss of use of the property condemned, parcel 142. . ."
(City's App.Ct. Initial Brief, p.3; R. 984-988; 1167-1169; 1198-
1217; 1326-1327; 356-363).

The petitioner's 1lengthy recitation to portions of the
testimony and record which it contends supports its case is

completely irrelevant to the issue before this court. Thus, even




though the City disagrees with much of this, it will not be
addressed.

Finally, the only property (or property rights) over which the
court has jurisdiction is that which is described in the petition
in eminent domain. Sections 73.021(2) and (3), Florida Statutes,
require the specific identification of the property and

identification of the estate or interest which is to be acquired.




SUMMARY OF ARGUMENT

As the court below determined, the "appellees failed to allege
a basis for an award of statutory business damages. . .". City of
Tallahassee v. Boyd, 616 So.2d 1000, 1001 (Fla. 1st DCA 1993).

Specifically, the petitioner failed to allege and failed to
elicit any evidence that alleged business damages resulted from
"the denial of use of the property so taken" as required by Section
73.071(3) (b), Florida Statutes.

"The property so taken" is the property which was described in
the petition in eminent domain and is the property which was the
subject of this action. Section 73.021(2), Florida Statutes,
requires that the petition include "a description identifying the
property sought to be acquired." Section 73.021(3), Florida
Statutes, requires a description of "the estate or interest in the
property which the petitioner intends to acquire."

Weaver 0il based its entire claim for business damages on the
theory that its gas station/convenience store located at the
southeast corner of Ocala Road and Tennessee Street in Tallahassee,
Florida, suffered business damages as a result of the narrowing of
its westerly Tennessee Street entrance from 44 feet to 27 feet at
its narrowest point. This was one of three entrances to the
property, two of which fronted on Tennessee Street and one of which
fronted on Ocala Road.

Although at trial Weaver 0il complained of the narrowing of
the westerly Tennessee Street entrance and characterized this as
its main entrance, this was not the property described in the

petition and was not the property which was the subject of this



action. The property which was the subject of this suit was parcel
142, a 14 foot by 176 foot strip fronting on Ocala Road which was
acquired by eminent domain for the Ocala Road widening project.

The westerly Tennessee Street entrance was narrowed as a
result of the construction of a portion of a curbed grass traffic
control island at the southeast corner of the intersection. The
reconstructed portion of the island incidentally causing the
narrowing of this so-called "main entrance" was built on existing
public right-of-way, not on the property acquired by condemnation.

Prior to the trial, the parties entered into a stipulated
final judgment which settled the issues of the compensation to be
paid for the property acquired through condemnation and all damages
except statutory business damage. (R. 309-315; Appx.).

The position of the City has remained consistent throughout
these proceedings and is set forth in more detail in the main body
of this brief. The essential matters before this court are that
the construction which had the impact of narrowing the subject
entrance was performed entirely on existing public right-of-way.
This matter was never disputed. Weaver 0il never alleged that its
claimed loss of access resulted from the denial of the use-of the
property which was acquired through eminent domain (parcel 142).

| Weaver O0il never presented a claim for a loss of access
unrelated to the City's acquisition of parcel 142. A claim for
loss of access caused by the narrowing of the westerly Tennessee

Street entrance would have to be brought as a separate claim or
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ARGUMENT

I. PRELIMINARY ISSUES.

A. PROPRIETY OF PETITIONER'S RESTATEMENT OF THE CERTIFIED
QUESTION.

The petitioner fails to cite any authority for the proposition
that a party can rephrase a certified question. The City
recognizes that this court has the authority to review the entire

decision of the court below, Reed v. State, 470 So.2d 1382 (Fla.

1985), but the law is equally clear that the district court has the
absolute discretion in determining whether to certify a question
and the form of the certification, Ru v. Jackson, 238 So.2d4 86
(Fla. 1970). There is no authority which allows a party to
unilaterally rephrase a certified question, thereby setting its own
agenda. Additionally, this court has held that rephrasing a
certified question 1in the alternative as suggested by the
petitioner is undesirable and improper practice. See Kneale V.
Kneale, 67 So.2d 233 (Fla. 1953).

The petitioner previously requested by motion for rehearing
and clarification that the District Court of Appeal restate the
certified question. (Appx.). The motion and request was denied.
(Appx.). The City fully responded to the petitioner's argument at
that time and, for the sake of brevity, the entire response will
not be restated. (Appx.). Nonetheless, the underlying facts are

inconsistent with the questions as rephrased by the petitioner.




Review of the record shows that it is undisputed that no
business damages were ever alleged to have resulted from the denial
of the use of the property described in the petition and acquired
by eminent domain. It is indisputable that the construction which
narrowed the subject driveway was done entirely within existing
public right-of-way. There was never any showing or evidence
presented that "the land was taken so as to enable the government
to construct an island that continued into existing government
right-of-way" as asserted by the petitioner. (See petitioner's
restated question, Petitioner's S.ct. Brief, p. 19). In fact, a
modification of the traffic island which would have narrowed the
westerly Tennessee Street entrance could have been accomplished
without acquisition of parcel 142. (R. 1048). The westerly
Tennessee Street entrance was never a subject matter of this action
in eminent domain, Weaver 0il never made a claim or counterclaim in
the nature of inverse condemnation for a destruction or limitation
of access not related to parcel 142,

Jurisdictionally, the issue before the court was limited to
claimed probable business damages resulting from the denial of use
of the property taken, i.e., the specifically identified property
which was the subject of this action (parcel 142). (R. 986).

The subject matter of this trial was limited to alleged
business damages resulting from the loss of use of the property
acquired by eminent domain in this suit and identified as parcel
142, The petitioner's restated dgquestions do not reflect the

underlying facts or issues of this case.
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B. RESTATEMENT OF POSITIONS AND FACTS BY THE PETITIONER.

The petitioner has changed its position as presented to the
lower courts and is perhaps being less than straightforward by
arguing that the construction performed in the existing public
right-of-way should somehow be considered part of that property
acquired which is designated in the petition as parcel 142. This
is completely contrary to the petitioner's stated position at trial
and in the appellate proceedings below. In fact, counsel for
Weaver 0il specifically disclaimed that the denial of the use of
the property identified in the petition was the cause of alleged
damage to its business.

"The real property taken is not the issue here. We haven't
claimed any business damage caused by the physical property taken."
(R. 985, L. 14).

"We don't have to have any physical taking." (R. 986, L. 5).

"your Honor, it's when the property damage statute says the
loss of use in the property taken, then the property taken here was
the access." (R. 97, L. 6).

"The taking of the property was our property right to access."
(R. 987, L. 13).

"Tlhe little strip along here is one taking, and the denial
of the use of that little strip that they took, that isn't the

problem, the physical taking." (R. 1245, L. 21). (Emphasis
added) .
"In fact, we didn't even own it." (Referring to access.) (R.

1246, L. 9).
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"They physically took that strip, but that didn't cause us a
problem." (Statement during closing argument.) (R. 1248, L. 2).

(Emphasis added).

Numerous statements in opening argument. (R. 394-400).

Statements throughout closing argument and rebuttal. (R.
1237-1282; 1298~-1307).

In its case~in-chief, the petitioner presented no testimony or
evidence, and the record is entirely devoid of any testimony or
evidence, contending or showing that probable business damages
allegedly suffered by Weaver 0il were a result of the denial of use
of the property taken, parcel 142. Mr. Jimmy Weaver, who stated he
was a "hands on" owner of the business, and who was qualified as an
expert (R. 814), testified that the causation of the alleged
business damages was the narrowing of the westerly Tennessee Street
entrance, the so-called main entrance. (R. 885, L. 11; 890, L.
17). Mr. Scott Williams, the petitioner's marketing expert,
testified that the narrowing of the westerly Tennessee Street
entrance was the sole cause of Weaver O0Oil's alleged business
damages. (R. 585, L. 16). Mr. James B. Davis, Jr., another expert
for the petitioner, testified that the narrowing of the westerly
Tennessee Street entrance was the only source of damage to Weaver
0il which he identified. (R. 522, L. 20; 535, L. 17).

Thereafter, the City of Tallahassee in its case~in-chief
presented testimony that the construction complained of by the
petitioner was not located on parcel 142, but rather on existing

public right-of-way. The testimony of Bob Dunlop, a professional

12




engineer and expert witness, was that the right-of-way line was not
changed and that the traffic island was on existing state right-of-
way. (R. 1012, L. 2). Sal Arnaldo, the project engineer for the
city of Tallahassee, testified that the objected to improvements
were constructed on public right-of-way. (R. 1048, L. 14).

It is clear that the petitioner at trial and in the lower
appellate proceedings never asserted business damages were caused
by the loss of use of the property described in the petition and
acquired by the City. Moreover, the City affirmatively proved that
the construction which had the consequential effect of narrowing
one of the Tennessee Street entrances was not performed on the
property condemned (parcel 142), but rather on public right-of-way.

Next, in the amended answer brief filed by Weaver 0il, Weaver

0il stated that it believed the proper issue on appeal was whether

"the fact that the impairment of access occurred within the
existing right-of-way [precluded] the finding that the owner has
suffered a compensable loss of access." (Weaver Oil's App.Ct.
Answer Brief, p. 38).

It seems now that the petitioner is attempting to reject the
position to which it clearly subscribed in the two lower courts.
Indeed, as the City pointed out in the proceedings below, "there
has been no testimony and no argument that the business damages
claimed by the petitioner resulted from the loss of use of that
property described in the petition in eminent domain." (City's

App.Ct. Reply Brief, p. 11). (Emphasis in original).
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The petitioner also mischaracterizes the City's position in
the courts below. At one point, the petitioner claims "the only
matter raised by the City before the lower appellate court was,
given the facts of this cause, could the owner base a claim of
business damages upon the taking of the property right of access."
(Petitioner's S.Ct. Brief, p. 20). Elsewhere in its initial brief,
Weaver 0il modifies this statement. (Petitioner's S.Ct. Brief, p.
22).

The City's position has been consistent and is, as excerpted
from its initial brief filed with the First District Court of
Appeal, as follows:

1. Section 73.071(3)(b), Florida Statutes, 1limits the
recovery of business damages to those damages caused by the "denial
of use of the property so taken. . .";

2. Damages for loss of access are limited to severance
damages, i.e., the reduction in value of the property caused by the
loss of access, and the stipulated final judgment entered into by
Weaver 0il and the City of Tallahassee settled such claims; and

3. The use of existing public right-of-way for the
construction or reconstruction of an island to control traffic flow
and provide for public safety does not give the owner a claim for
business damages. (City's App.Ct. Initial Brief, p. 8).

Additionally, the City presented evidence, argued, and Weaver
0il never disputed that the construction of the portion of the
traffic control island at the southeast corner of Tennessee Street

and Ocala Road which incidentally narrowed the westerly Tennessee
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Street entrance was done entirely on existing public right-of-way.
Weaver 0il never alleged that the claimed loss of access from this
westerly Tennessee Street entrance resulted from its loss of use of
the property which was acquired through eminent domain (parcel
142). Weaver Oil never alleged that its loss of use of the
property so taken (parcel 142) was the cause of alleged business
damages, but instead, Weaver 0il claimed the sole cause of business
damages was the loss of access from the westerly Tennessee Street
entrance.

Alleged damages resulting from the construction of the traffic
control island are not recoverable because the construction which
had the effect of narrowing the subject driveway was not done on
property acquired by eminent domain, but rather on existing public

right-of-way.

II. ISSUE BEFORE THE COURT.

The following question was certified:

DOES SECTION 73.071, FLORIDA STATUTES, PERMIT
A CLAIM FOR STATUTORY BUSINESS DAMAGES FOR AN
ALLEGED SUBSTANTIAL IMPAIRMENT OF ACCESS
RESULTING FROM GOVERNMENTAL CONSTRUCTION ON
EXISTING RIGHT-OF-WAY ABUTTING THE OWNER'S
PROPERTY, WHERE NO LAND I8 TAKEN?

Initially, the City would point out that this question was not
certified to be one of great public importance as specified in Rule
9.030, Florida Rules of Appellate Procedure, and that the appellate
court stated only that "because the disputed language in Tessler is
arguably susceptible to other interpretations" did they certify the

question. Boyd, 616 So.2d at 1004. (Emphasis added).
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Additionally, the petitioner has rejected the certified
question and restated it in two alternatives which it apparently
prefers in light of its changing positions as to the facts.
However, the restatements argued by the petitioner are inconsistent
with the underlying facts as addressed previously herein.

A. ALLEGED BUSINESS DAMAGES MUST BE SHOWN TO RESULT FROM THE

DENIAL OF THE USE OF THAT PROPERTY DESCRIBED IN THE
PETITION IN EMINENT DOMAIN.

The petitioner, contrary to earlier assertions in its brief,
states that the City had primarily two contentions, first that the
city did not specifically condemn any of the owner's access rights
and thus no claim for business damages could be made and second,
that the term "property" as used in Section 73.071(3) (b), Florida
Statutes, is limited to physical property or land but does not
include easements of access. (Petitioner's S.Ct. Brief, p. 72).

The petitioner goes on to state that "the opinion of the lower
court did not turn upon the first aspect of the City's contention"
(i.e., that since the City did not specifically condemn any access
rights in its condemnation petition, no business damages could be
claimed). This statement is at conflict with the opinion itself
wherein the court states:

Appellee's [petitioner] reliance on Glessner
v. Duval County, 203 So.2d 330 (Fla. 1lst DCA
1967) is misplaced because of key factual
differences. In that case, the owner had
acquired a perpetual easement over another
person's lands as part of the purchase of the
adjoining property. The owner's claim for
business damages was based solely on
governmental interference with the owner's
easement of access over another's lands,

thereby cutting off the owner's right of

16




access to the property on which the business

was conducted. The property over which the

easement had been acquired was sgpecifically
identified in the petition. In the instant

case, however, the loss of access and business

damages claimed by Weaver 0il did not result
from the loss of use of the specific property
described in the petition and acgquired_in the
eminent domain proceedings. In fact, the
obstruction that narrowed the driveway was
constructed by the City on existing public
right-of-wvay. Our holding in Glessner was
based squarely on the well-established
principle that the interest in the dominant
tenement in an easement 1is a property
interest. Thus, the governmental interference
with the businessman's property fell within
the plain meaning of Section 73.071(3) (b).
See id., at 332 & 335; Walterg v. State Road
Dept., 239 So.2d 879 (Fla. lst DCA 1970).

616 So.2d at 1004 (emphasis supplied). Clearly, the appellate
court below considered this question. This is the precise issue on
which the City briefed the lower court. This also forms a basis
for the reversal of the trial court and the phraseology of the
certified question. Curiously, the petitioner failed to cite to
this analysis when it asserted that the lower court's decision did
not turn upon this argument. Since this issue was squarely
addressed in the court's opinion and since the claimed loss of
access did not result from the petitioner's loss of use of property
described in the petition in eminent domain (parcel 142), there is
no basis or need to even address what the petitioner has asserted
is the City's second position.

From the time the proceeding commenced at the trial level to
the present, it has consistently and clearly been the City's
position that since the claimed loss of access was not caused by

the petitioner's loss of use of property described in the petition
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in eminent domain, no c¢laim of business damages could be
maintained, and that any claimed restriction of access resulting
from construction done on existing public right-of-way could only
be addressed by a counterclaim or inverse condemnation proceeding
brought by Weaver 0il.

The question certified by the District Court of Appeal
concisely asks for confirmation of the clear requirements for
business damages specified in Section 73.071(2)(b), Florida
Statutes. The language of the statute requires that it be
demonstrated that business damages arise from the loss of use of
the property taken. The property taken, without question, refers
to that property identified in the petition in eminent domain as
required by Section 73.021, Florida Statutes. The statute requires
"3 description identifying the property sought to be acquired."
The statute also requires the petition set forth "the estate or
interest in the property which the petitioner intends to acquire."

Nowhere in this action or in the petition was there any
property identified which was used by Weaver 0il as part of its
westerly Tennessee Street entrance. Nowhere during the course of
this action was there any reference whatsoever to an acquisition of
any right of access relating to the westerly Tennessee Street
entrance. The provisions of Chapter 73, Florida Statutes,
particularly when read together, leave no dispute that all property
or interests in property which are the subject of an eminent domain
action must be specifically identified in the petition. See

Section 73.021(2), (3), Florida Statutes; Florida Power Corp. V.

18




Griffin, 144 So.2d 104 (Fla. 2d DCA 1962); Clark v. Gulf Power Co.,

198 So.2d 368 (Fla. 1st DCA 1967); Walker v. Florida Gas

Transmission Co., 491 So.2d 1286 (Fla. 1st DCA 1986). The trial
court obtains jurisdiction only over the property or estate or

interest identified in the petition. Cf. Chalmers v. Florida Power

and Light Co., 245 So.2d 285 (Fla. 1st DCA 1971) (circuit court
lacks jurisdiction over eminent domain proceedings where the
petition is silent as to the estate or interest to be taken in

landowners' lands.); Gulf Power Co. v. Stack, 296 So.2d 572 (Fla.

1st DCA 1974); Florida Eastcoast R.R. Co. v. City of Miami, 346

So.2d 621 (Fla. 3d DCA 1971) (proceeding was properly dismissed
where resolution failed to set forth the necessity, public purpose,
the estate or interest to be taken and a legal description of the
property); Salfi v. Dept. of Transportation, 312 So.2d 781 (Fla.
4th DCA 1975) (same).

Even if Chapter 73, Florida Statutes, did not contain these
explicit pleading requirements, Florida law is clear that it is
error for a court to grant relief on issues which were not framed
by the pleadings nor tried by consent. Pond v. McKnight, 339 So.2d
1149 (Fla. 2d DCA 1976) (although evidence was sufficient, it was

error to grant injunctive relief); Miceli v. Gilmac Deyv., Inc., 467

So.2d 404 (Fla. 2d DCA 1985) (error to order sale of condominium) ;

Brickell Station Towers, Inc. v. J.D,C. Corp., 549 So.2d 203 (Fla.

3d DCA 1989) (granting relief which was neither requested in
appropriate pleadings, nor tried by consent, violates due process);

Southern Indus. Tire, Inc. v. Chicago Indus. Tire, Inc., 541 So.2d
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790 (Fla. 4th DCA 1989) (error to order a party to furnish an

accounting).

In Dept. of Transportation v. Weggies Banana_Boat, this

precise issue was recognized in Judge Altenbrend's concurring
opinion:

Even if additional damages for loss of land
value might have been available at the time of

trial, Weqgies never asked the trial judge to

declare a taking of access as compared to the
taking of land which was described in DOT's

complaint. Thus, there was no legal predicate
to permit the jury to award additional damages
for a taking of access.

576 So.2d 722, 725-26 (Fla. 2d DCA 1990). (Emphasis supplied).
Therefore, any damages claimed must be based upon the loss of use
of the property which is, in fact, described in the petition in
eminent domain.

This construction is consistent with the Supreme Court's
dictates that business damages should be awarded only when such an
award appears clearly consistent with the legislative intent of the
governing statute and that the interpretation of such statute
should be strictly construed in favor of the state and against the

grantee. Tampa-Hillsborough Expressway Auth. v. K.E. Morris

Alignment Serv., Inc., 444 So.2d 926 (Fla. 1983); Dept. of

Agriculture and Consumer Servs. V. Mid-Florida Growers, Inc., 570

So0.2d 892 (Fla. 1990).

The petitioner did argue at the district court level that the
City consented to the trial of its claim for business damages.
This argument was not accepted by the appellate court and has not

been raised again by the petitioner.
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In this case, the access claimed by the petitioner to have
been taken was never identified or described in the petition in
eminent domain, and it was never asserted as a counterclaim or
otherwise brought as a claim in inverse condemnation. Thus, for
the trial court to assume jurisdiction over claimed property rights
not attributable to the property described in the petition and not
otherwise made a part of this action by counterclaim or other
action was clear error.

"An owner may plead inverse condemnation as a counterclaim in
a direct eminent domain proceeding or to recover compensation for
a taking that is different from, or greater than, the taking
legally authorized and described in the condemnor's petition."

Florida Eminent Domain Practice and Procedure, 4th Edition, Section

13.32, p. 349. The issues which must be determined by the court
are whether there has been a taking, the nature and extent of the
property rights taken, and the date of taking for valuation
purposes. 1d.

Weaver Oil is now suggesting that the claimed loss of access
relating to the westerly Tennessee Street entrance was adequately
raised in its answer and that this "issue was properly tried as
part of the original condemnation action, essentially as a
condemnation counterclaim." (Petitioner's S.cCt. Brief, p. 28).
This assertion is patently absurd and should be rejected out of
hand. Paragraph 6 of the petitioner's answer to the petition
states "that this defendant claims damages for all restrictions of

ingress and egress to and from the remaining leasehold property
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which are occasioned by this taking." (R. 174-179). (Emphasis
supplied). This response by its very terms claims damages for
"restrictions of ingress and egress. . .occasioned by this taking."
"This taking" can refer to nothing other than the property
described in the petition in eminent domain. This response would
also fail to comply with Section 73.071(3) (b), Florida Statutes,
which requires that any person claiming business damages "set
forth. . .the nature and extent of such damages."

At no time did the petitioner ever attempt to file a claim for
damages due to a separate taking of access on Tennessee Street.

The City, beginning with its motion to strike the petitioner's
claim for business damages (R. 247-252), continually asserted that
this separate "taking" was not properly before the court. (R. 356~
63; 985-988; 1167-69; 1198-1217; 1326-27). Since the petitioner
presented no evidence that the claimed business damages resulted
from the loss of use of the property taken by the City, as
identified in the petition in eminent domain, the appellate court
below properly held that the trial court should have directed a
verdict in favor of the City on the issue of business damages.

Statements by Weaver 0il that "[i]n this cause the owner plead
and proved. . .that governmental activities of the City of
Tallahassee, conducted as part of the project for which parcel 142
was acquired, substantially impaired the owner's easement of access
which resulted in a taking of that 'property,'" are irrelevant to

the matters at issue and would result in standards so vague and
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overbroad that a rational response is precluded. (Petitioner's
s.ct. Brief, p. 27). (Emphasis supplied).

This court previously held that no damages were recoverable
for the Department of Transportation's construction of a median
upon public right-of-way even though the median had the effect of
limiting traffic flow or access to the business of a condemnee from
which the DOT had acquired property for the road widening.

Division of Admin. v. Capital Plaza, Inc., 397 So.2d 682 (Fla.

1981). This case is analogous to the case on appeal and the
principles enunciated have not been changed by Palm Beach County v.
Tessler, 538 So.2d 846 (Fla. 1989), other decisions, or statute.
Without any authority or supporting rationale, the petitioner
continues with the suggestion that not only should this matter have
been treated as an inverse condemnation counterclaim (without being
so pled), but in addition, the denial of the City's motion for
directed verdict should be considered an order of taking, and
presumably, the jury instructions which called for the jury to
decide the suitability of access should be ignored.l
(Petitioner's S.Ct. Brief, p. 28; R. 1309, L. 5). Such absurd
interpretations would result in wvirtual procedural and legal

anarchy in trial practice.

lrhverse condemnation is an equitable remedy and is tried by
the court in a nonjury proceeding. Sarasota-Manatee Airport Auth.
v. Alderman, 238 So.2d 678 (Fla. 2d DCA 1970). It is improper to
have the jury decide the suitability of access or whether a
limitation of access constitutes a taking.

23




B. THERE IS8 NO BASIS TO DISTINGUISH BETWEEN THE TERMS
N"LANDS" AND '"PROPERTY" A8 SET FORTH IN SECTION
73.071(3) (b), FLORIDA STATUTES.

The petitioner goes on to suggest that there should be
considered to be a distinction between the terms "property" and
"lands" as used in Section 73.071(3) (b), Florida Statutes.

The petitioner cites a number of cases in support of the
proposition that words of common usage, when used in a statute,
should be construed in their plain and ordinary sense. The plain
meaning of "property" and "lands" as words of common usage and in
the context of the subject statute is essentially the same. These
terms must be read in pari materia to the pertinent related
sections of Chapter 73, Florida Statutes.

Legislative intent should be gathered from

consideration of the statute as a whole rather
than from any part thereof.

A law should be construed together with any

other statute relating to the same subject

matter or having the same purpose if they are

compatible.
Florida Jai-Alai, Inc. v. Lake Howell Water and Reclamation Dist.,
274 So.2d 522 (Fla. 1973). This clearly indicates that the "lands"
or T"property" referred to in Section 73.071(3)(b), Florida
Statutes, are those identified in the petition as required by
Section 73.021(2) and (3), Florida Statutes. The petitioner's

argument that "a broader legislative intent is clearly reflected by

use of the term 'property'" is circular and unsupported.
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First, the petitioner has failed to point out that it has been
the courts, not the Legislature, which has liberalized the concept
of property. See Palm Beach County v. Tessler, 538 So.2d 846, 848
(Fla. 1989). Moreover, this judicial liberalization has been
limited in context to the constitutional guarantee of full
compensation for the taking of private property. It has not been
applied in a context of what the Legislature meant by the term
"property" as used in the business damage statute. As the court
below recognized, business damages are considered a matter of
legislative largesse and the applicable rules of construction
require that "any ambiguity in Section 73.071(3)(b), Florida
Statutes, should be construed against the claim of business damages
and such damages should be awarded only when such an award appears
clearly consistent with the 1legislative intent." Tampa—

Hillsborough Expressway Auth. v. K.E. Morris Alignment Serv., 444

So.2d 926, 928, 929 (Fla. 1983).

The proper application of the plain meaning rule to the
business damage statute requires the court to interpret the statute
in light of the Legislature's understanding of the term "property"

at the time the legislation was enacted. ee State v. City of

Jacksonville, 50 So.2d 532, 536 (Fla. 1951) ("[W]ords of a statute
should ordinarily be taken in the sense in which they were
understood at the time the statute was enacted. . ."); see also 49
Fla.Jur.2d Statutes, Section 122 (1984). The one qualification to
this rule is when a statute is expressed in general terms and in

words of present tense, it may also apply to "new situations,
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cases, conditions, things, subjects, methods, persons or entities"
coming into existence subsequently to its enactment. city of
Jacksonville, 50 So.2d at 536. However, this qualification does
not apply to the facts in this case since there were surely
occasions of impairments of access at the time this legislation was
enacted.

The current form of the business damages statute was enacted
in 1965. See Ch. 65-369, Section 1, 1965 Fla. Laws 1271, 1275
(codified at Section 73.071(3) (b), Florida Statutes (1965)). The
current version of the business damages statute is identical to the
1965 version. Compare Section 73.071(3)(b), Florida Statutes
(1991). Since the Supreme Court of Florida has not construed this
aspect of the business damages statute which has been unaltered
since its enactment, the Jjudicial 1liberalization of the
constitutional concept of property since the passage of this
statute is irrelevant to this analysis. Therefore, the rules of
statutory construction require this Court to interpret the business
damages statute in light of the Legislature's understanding of what
the term "property" encompassed upon its enactment in 1965.

Another rule of statutory construction to aid this Court in
ascertaining the meaning of Section 73.071(3) (b), Florida Statutes,
is that the Legislature is presumed to know existing law when it
enacts a statute and is presumed to know judicial construction of
former laws on the subject concerning the same or a similar matter
when a later statute is enacted. Williams v. Jones, 326 So.2d 425

(Fla. 1975); State v. Quigley, 463 So.2d 224 (Fla. 1985); Collins
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Inv. Co. V. Metropolitan Dade_County, 164 So.2d 806 (Fla. 1964).

When re-enacting a statute, the Legislature is presumed to not only
be aware of the constructions placed on it by the Supreme Court of
Florida, but also to adopt these constructions unless there is a
clear intent to the contrary. Delaney v. State, 190 So.2d 578
(Fla. 1966), appeal dism., 387 U.S. 426, 87 S.Ct. 1710, 18 L.Ed.2d
866 (1967).

Applying these rules of statutory construction to Section
73.071(3) (b), Florida Statutes, it is clear that the Legislature's
intent could not have been to expand the interpretation of the
business damage statute to allow for recovery of business damages
for a loss of access which was not caused by the owner's loss of
use of the property described in the petition in eminent domain.
To hold otherwise would require the assumption that the Legislature
could foresee the judicial liberalization of the constitutional
concept of property.

Just prior to the Legislature's enactment of the current
version of the business damages statute, this court in State Road
Dept. v. lewis, construed the predecessor of Section 73.071(3) (b),

Florida Statutes, as follows:?

2The predecessor to the current form of the business damages
statute was codified in Section 73.10(4), Florida Statutes, which
states:

Provided, however, that when the suit is by the state road
department, county, municipality, board, district or other
public body for the condemnation of a right-of-way, and the
effect of the taking of the property involved may damage or
destroy an established business of more than five years'
standing, owned by the party whose lands are being so taken,
located upon adjoining lands owned or held by such party, the
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We believe this contention of petitioner
[that construction which affects or cuts off
existing rights of access is consequential
damage and not an element for award of
compensation] is well taken. The statute,
Section 73.10, does not, in our view, change
or_enlarge the judicial rule against allowing
consequential damage because of change of
grade of an authorized roadway affecting
access, light or view. It only operates in
the condemnation of a right-of-way where the
effect of the taking of the property itself
may damage_or destroy an established business
of more than five years' standing, in which
event the jury shall only consider what effect
the denial of the use of the specific property
taken has upon said business and award special
damages.

170 So.2d 817, 819 (Fla. 1964) (emphasis supplied). It must be
concluded that the Legislature was aware of the Lewis decision when
it recodified the business damages statute in its current form in
1965. Collins, 164 So.2d at 809; Williams, 326 So.2d at 435;
Quigley, 463 So.2d at 226. Furthermore, in the absence of a clear
expression to the contrary, it is presumed that the Legislature

adopted the Lewis rationale when it re-enacted the statute.

Delaney, 190 So.2d at 581. Indeed, this Court holds that such a

jury shall consider the probable effect the denial of the use
of the property so_taken may have upon the said business, and
assess in addition to the amount to be awarded for the taking,
the probable damages to such business which the denial of the

use of the property so taken may reasonably cause; any person
claiming the right to recover such special damages shall set

forth in his answer the nature and extent of such damages.

A comparison between Section 73.10(4) (1963) (emphasis supplied)
and the current version of the business damages statute, Section
73.071(3) (b) (1991), demonstrates that the operative provisions are
the same.
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re-enactment of a statute bars the courts from subsequently
changing its earlier construction. Id. at 582.

Had the Legislature meant to expand the scope of business
damages to include damages which result from causes other than "the
denial of the use of the property so taken," it should have ciearly
indicated such when it re-enacted the business damages statute.
Since the operative language of both the statute which preceded

Lewis, and the current version re-enacted soon after Lewis are the

same, courts are barred from expanding the scope of the statutory
allowance for business damages. This is a crucial distinction
between the court's role in interpreting constitutional rights

versus rights created by leqgislative grace. As this court stated

in Florida Soc'y of Opthalmology v. Florida Optometric_ Assoc.,

Constitutions are "living documents" not
easily amended, which demand greater
flexibility in interpretation than that
required by legislatively enacted statutes.
Consequently, courts are far less
circumscribed in construing language in the
area of constitutional interpretation than in
the realm of statutory construction. When
adjudicating constitutional issues, the
principles, rather than the direct operation
or literal meaning of the words used, measure
the purpose and scope of a provision.

489 So.2d 1118, 1119 (Fla. 1986) (citations omitted).
Contrary to the petitioner's assertion, the concurring opinion

in Dept. of Transportation v. Weqggies Banana Boat, 576 So.2d 722
(Fla. 2d DCA 1990), properly cites Lewis in support of its holding

that business damages are not available for consequential damages
caused by reconfiguration of a roadway. The petitioner failed to

recognize the distinction between business damages recoverable
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pursuant to statute and compensation recoverable for a loss of
access pursuant to constitutional guarantees. In Tessler, this

Ccourt, quoting with approval from Benerofe v. State Road Dept., 217
So.2d 838, 839 (Fla. 1969), stated

[E]ven when the fee of a street or highway is
in a city or a public highway agency, the
abutting owners have easement of access,
light, and air from the street or highway
appurtenant to their 1land, and unreasonable
interference therewith may constitute a taking

or damaging within constitutional provisions
requiring compensation therefor.

538 So.2d at 848 (emphasis supplied). This Court went on to hold
that in an inverse condemnation case, a loss of access could be

considered a loss of a property right in the constitutional sense,

but,

In any event, the damages which are
recoverable are limited to the reduction in
the value of the property which was caused by
the loss of access. Business damages continue
to be controlled by Section 73.071, Florida

Statutesg (1987).
Tessler, 576 So.2d at 849-50 (emphasis supplied).

This court clearly drew a distinction between business damages
recoverable pursuant to statute and compensation guaranteed by the
constitution which results from a taking. On several other
occasions, this court has recognized the fundamental difference
between constitutionally mandated compensation versus statutorily

authorized business damages. ee Texaco, Inc. Vv. Dept. of

Transportation, 537 So.2d 92 (Fla. 1989); Dept. of Transportation

v. Fortune Federal Savings_and lLoan Assoc., 532 So.2d 1267, 1270

(Fla. 1988) ("It is only by the will of the Legislature that
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business damages may be awarded in certain situations which are
properly 1limited by the Legislature."); Tampa-Hillsborough

Expressway Auth. v. K.E. Morris Alignment Serv., Inc., 444 So.2d

926, 928-29 (Fla. 1983) (since business damages are a matter of
legislative grace, any ambiguity should be construed against the
claim of business damages and business damages should be awarded
when it is clearly consistent with legislative intent). These
presumptions, favorable to the condemning authority and which
militate against a finding of a business damage claim, further
supports the argument that this court did not intend to expand the

scope of business damages by its decision in Tessler.
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CONCLUSTON

The certified question should be answered in the negative for
reasons set forth herein.

However, even without considering the certified question, the
decision of the lower court should be affirmed because the
petitioner failed to plead and failed to prove that its alleged
loss of access, and alleged resultant business damages, were caused
by "the denial of the use of the property taken," i.e., parcel 142,
which was that property which was identified in the petition in
eminent domain and which was the sole subject of the proceeding
below.

As set forth above, the decision of the appellate court
determining that the trial court erred, as a matter of law, in
failing to grant the City's motion for directed verdict allowing no
business damages should be affirmed. Resolution of the certified
question is not required or relevant to this determination.

Respectfully submitted,

HENRY, BUCHANAN, MICK
HUDSON & SUBER, P.A.

EDWIN R. HUDSON -
Florida Bar No. 0355798
SCOTT W. FOLTZ

Florida Bar No. 0854610
Post Office Drawer 1049
Tallahassee, Florida 32302
(904) 222-2920

Attorneys for Respondent
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teenth Judicial Circuit, Claudia R. Isom, J.,
from considering motion for attorney fees.
The District Court of Appeal held. that. cir-
cuit eourt had jurisdiction to consider mo-
tion for attorney fees dealing with post-
judgment proceedings, though amended fi-
nal judgment did not reserve jurisdiction,
since attorney fees motion was filed subse-
quent to hearing on rehearing motion, and
could not have been ruled upon in order
addressed to matters presented at rehear
ing.
Petition denied.

Costs 197

Trial court had jurisdiction to consider
motion for attorney fees dealing with post-
judgment proceedings, though amended fi-
nal judgment did not reserve jurisdiction;

since attorney fees motion was filed subse-

quent to hearing on rehearing motion, it
could not have been ruled upon in order
addressed to matters presented at rehear-

ing.

James R. Louth, pro se,

Roger V. Rigau of Rigau & Rigau, P.A.,
Tampa, for Mariellen Power Louth.

PER CURIAM.

The petitioner seeks the issuance of a
writ of prohibition to prevent the trial court
from considering a motion for attorney’s
fees, The petitioner contends that since
the amended final judgment did not reserve
jurisdiction for the consideration of the
fees motion, the trial court lost jurisdiction
to consider and rule upon the motion. See
Frisard v. Frisard, 468 So0.2d 399 (Fla. 4th
DCA 1985); Frumkes v. Frumbkes, 328
S0.2d 34 (Fla. 3d DCA 1976).

This case is factually  distinguishable
from those relied upon by the petitioner.
Here, the attorney’s fces motion is strictly
limited to payment for matters related to
the rehearing. Since the attorney’s fees
motion was filed subsequent to the hearing
on the rehearing motion, it could not have
been ruled upon in the order addressed to
the matters presented at the rehearing.
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Accordingly, the trial court has the jurisdie-
tion to-consider the motion for attorney’s
fees dealing with postjudgment proceed-
ings, We deny the petition.

HALL, A.C.J., and THREADGILL and
PATTERSON, JJ., concur.
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CITY OF TALLAHASSEE, Appellant,
v.

William W. BOYD, Weaver
Qil Company, et al,

No. .91-810.

District Court of Appeal of F]Ol‘ldd, ‘
First District. IR

Feb. 17, 1998,
Rehearing Denied May 14, 1998.

* City brought eminent domain action
condemning landowner’s property as part
of ‘widening of: public road. The Circuit
Court, Leon County, N. Sanders Sauls, J.,
entered judgment on jury verdict awarding
business damages to landowner, and city
appealed. The District Court of ‘Appeal
held that landowner could not recover stat-

-utory business damages for loss of access
“which was not due to taking of its proper-

ty, but to construction of traffic ‘control
island on existing ‘public right-of-way.:

Reversed and remanded with instruc-
tions.

Shivers, Senior Judge, dlssented and
filed opinion. . ,

1. Eminent Domain <107

“Business damages,” in eminent do-
main action, are lost profits attributable to
reduced profit-making capacity of business
caused by taking of portion of realty or
improvements thereon and are considered

‘ stitution West's F.8.A.

‘4. Eminent Domam &

matter of- statutory 1
F.5.A. § 73.071(3)(b).

Sce publication Word
for other judicial co
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2. Eminent Domain ¢4
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of just compensation for
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§ 6(a).
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‘existing public right-of-w3
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Edwin R. Hudson of:]
Mick & English, P.A., T¢
pellant. -

Alan E. DeSeno of
-Gaylord, Wilson, Ulmer, §
Tampa, Joe W. Fixel, and
hassee, for appellees. -
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CITY OF TALLAHASSEE v. BOYD Fla. 1001
Cite as 616 So.2d 1000 (FlaApp. 1 Dist. 1993)

matter of statutory largesse. West's
F.5.A. § 73.071(3)(b).

See publication Words and Phrases
for other- judicial constructions and
definitions.

2. Eminent Domain ¢=95

“Severance damages” are generally
measured by reduction in value of remain-
ing property and are considered to be part
of just compensation for public taking of
private property pursuant to Florida Con-
stitution. West’s F.S.A. Const. Art, 10,
§ 6(a).

See publication Words and Phrases

for other judicial constructions and
definitions.

3. Eminent Domain ¢=106

No taking occurs where governmental
action reduces flow of traffic on abutting
road as landowner has no property right in
continuation or maintenance of traffic flow
past property.

4. Eminent Domain 106

Landowner was not entitled to statuto-
ry business damages in connection with
city’s taking of its property for widening of
public road, even though access to its busi-
ness was reduced as result of that widen-
ing; loss of access was not result of loss of
use of specific property described in city’s
petition and acquired in eminent domain
proceedings, but, rather, was result of traf-
fic control island which obstructed drive-
way of business which was constructed on
existing public right-of-way. West’s F.S.A.
§ 73.071(3)b).

Edwin R. Hudson of Henry, Buchanan,
Mick & English, P.A., Tallahassee, for ap-
pellant.

Alan E. DeSerio of Brigham, Moore,
Gaylord, Wilson, Ulmer, Schuster & Sachs,
Tampa, Joe W. Fixel, and A.J, Spalla, Talla-
hassee, for appellees.

PER CURIAM.

The City of Tallahassee (City) appealed a
final judgment entered on a jury verdict
awarding business damages to Appellee
Weaver Oil Company (Weaver Oil). Hav-
ing determined that Appellees failed to al-

i :

lege a basis for an award of statutory
business damages, we reverse and remand
with instructions for the trial court to enter
a directed verdict and a judgment allowing
no business damages. See Section 73.-
071(3), Florida Statutes (1989);  Palm
Beach County v. Tessler, 538 S0.2d 846
(F1a.1989).

This case originated as an eminent do-
main’ action wherein the City condemned
certain real property as part of the widen-
ing of Ocala Road. Parcel 142 is a 14—foot
wide, 176-foot long strip of land bordering
the Ocala Road right-of-way. Weaver Oil
leased the parent property, from which
Parcel 142 was taken, and operated a gas
station/convenience store doing business
as Hogly Wogly. The property is located
at the southeastern corner of Ocala Road
and Tennessee Street. - The City's Ocala
Road project and related construction re-
sulted in the following: 1) Parcel 142 was
taken, allowing the widening of Ocala Road
and the right-of-way. 2) The Ocala Road
entrance to the Weaver OQil leasehold was
widened from about 72 feet to 91 feet, 3)
A utility pole was relocated and a portion
of the curb and grass traffic control island
at the southeastern corner of Ocala Road
and Tennessee Street was reconstructed on
existing public right-of-way, not on the land
acquired by condemnation. 4) The recon-
struction of the traffic control island
caused that portion of public right-of-way
available for Weaver Oil’s use, as the west-
erly of two Tennessee Street entrances, to
be reduced from 44 feet to 27 feet at its
narrowest point, although greater width
was maintained at the mouth of the en-
trance. ' The easterly entrance on Tennes-
see Street was undisturbed.

Prior to the trial, the City entered into a
Stipulated Partial Final Judgment with the
fee title owner and Weaver 0il, where-
under the City agreed to pay $77,300 “in
full payment for the property (designated
Parcel Nos. 142, 742 herein) taken and for
all other damages of any nature, with the
exception of statutory business damages
and atlorney’s fees and costs.” Parcel 742
was a temporary construction easement.
That agreement was approved by the trial
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court on February 1, 1991, and recogmzed
that the sole unresolved issue was statuto-
ry business damages claimed by Weaver
Oil pursuant to section 73.071(3)(b), Florida
Statutes (1989).

Throughout the proceedings below
Weaver Oil asserted its entitlement to busi-
ness damages as a result of an alleged loss
of access caused by the narrowed westerly
Tennessee Street entrance.. There was tes-
timony that the westerly entrance was the
main entrance. The City contended that
business damages were not recoverable for
a loss of access unless that loss was attrib-
utable to the loss of use of the physical
property condemned, Parcel 142, and that
alleged damages resulting from the recon-
struction of the traffic control island were
not recoverable because the construction
oceurred on existing right-of-way.

The City objected to the requested jury
instructions and proposed verdict of Weav-
er Oil and requested its own, based on the
language.in section 73.071(3)(b). Over the
City’s objections, the trial court used Weav-
er Oil's proposed verdict form and granted
an instruction that Weaver Oil was entitled
to be compensated for claimed business
damages resulting from the alleged loss of
access caused by the narrowing of the
westerly Tennessce Street entrance, with-
out the requirement that the loss result
from the denial of the use of the physical

- properly so taken.

At the conclusion of Weaver Qil’s case-in-
chief, the City moved for a directed verdict,
which was denied. At the conclusion of the
trial, the City renewed its motion for a
directed verdict and alternatively moved
for judgment non obstante veredicto, which
motions were denied. The jury returned a
verdict finding business damages of $94,-
000 and judgment was entered on that ver-
dict.

Where appropriation of less than the en-
tire property is sought, as occurred here,
section 73.071(3)(b) requires the jury to de-
termine the amount of compensation to be
paid for “any damages to the remainder
caused by the taking, including, ... the
probable damages to such business which
the denial of the use of the property so
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taken may reasonably cause; ..."” In Divi-
sion of Admin., Dep’t of Transp. v. Ness
Trailer Park, Inc., 489 So0.2d 1172, 1180-81
(4th DCA), rev. den., 501 So0.2d 1281 (Fla.
1986), the appellate court recognized that
“[sleverance and business damages are
both available in appropriate cases” pursu-
ant to section 73.071(8)(b), so long as an
award of both will not result in a duplica-
tive recovery. The City seeks reversal of
the trial court’s decision, on the grounds
that damages for loss of access are limited
to severance damages, and that the parties’
stipulation settled any such claim.

[1,2] “Business damages” are “in the
nature of lost profits attributable to the
reduced profit-making capacity of the busi-
ness caused by a taking of a portion of the
realty or the improvements thereon,” Le-
Suer v. State Road Dep’t, 231 So.2d 265,
268 (Fla. 1st DCA 1970), and are considered
a matter of statutory largesse. Tampa~
Hillsborough County Expressway Auth’ty
v. KE. Morris Alignment Service, 444
S0.2d 926, 928 (Fla.1983); Ness Trailer
Park, 489 So.2d at 1180. “Severance dam-
ages,” on the other hand, are generally
measured by “the reduction in value of the
remaining property.” Kendry v. Div. of
Admin,, Dep't of Transp., 366 So.2d 391,
393 (Fla.1978); Mulkey v. Div. of Admin.,
Dep’t of Transp., 448 S0.2d 1062, 1065 (Fla.
2nd DCA 1984). Severance damages “are
considered to be a part of the just compen-
sation to be given for public taking of
private property,” pursuant to the Florida
Constitution.  Ness Trailer Park, 489
S0.2d at 1180; Daniels v State Road
Dep’t, 170 So.2d 846, 851 (Fla.1964). See
Fla. Const. art. X, § 6(a).

We agree that severance damages ‘are
not an issue in the case sub judice because
the parties stipulated to a partial final
judgment resolving that question. The is-
sue is whether the trial court erred in not
granting the City’s motions for a directed
verdict or judgment n.o.v. on Weaver Qil's
claim of statutory business damages result-
ing solely from the alleged taking of access
rights on Tennessee Street. The broader
legal question is whether the restriction of
access along the northerly boundary of

230, 233 (Fla. 4th DCA 1991) ("
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Weaver Oil's property constituted a taking
through denial of the use of “property”
pursuant to section 73.071, for which busi-
ness damages are awardable.

The City argues the prevailing law pre-
cludes recovery of business damages for a
loss of access unless the physical property
that provided the access is taken. Parcel
142 was not used in the construction of the
redesigned and narrowed entrance that
fronted on Tennessee Street, and no. testi-
mony or evidence was presented suggest-
-ing otherwise. The driveway at the west-
erly entrance on Tennessee Street, and the
construction that caused the driveway to be
narrowed, do not lie on Parcel 142 or on
any other real property leased by Weaver
Oil, but on property that was and still is
public right-of-way,

Weaver Oil relies on decisional law hold-
ing governmental action causing a substan-
tial loss of access to one’s property is com-
pensable, even though the physical proper-
ty is not appropriated. See, e.g., Tessler,
538 So.2d at 849; State Dep’t of Transp. v.
Lakewood Travel Park, Inc, 580 So.2d
230, 233 (Fla. 4th DCA 1991) (“access” is a
property right in Florida). In Tessler, the
property owner claimed damages arising
from construction of a retaining wall along
the main thoroughfare providing access to
the owner’s business, a change that neces-
sitated customers’ traveling a circuitous
route to get to the business,

[3] The Florida Supreme Court ac-
knowledged the right to be compensated in
an inverse condemnation proceeding where
“governmental action causes a substantial
loss of access to one's property even
though there is no physical appropriation
of the property itself.” Id. 538 So.2d at
849. No taking occurs where governmen-
tal action reduces the flow of traffic on an
abutting road, because “a landowner has
no property right in the continuation or
maintenance of traffic flow past the prop-
erty.” Division of Admin. v. Capital Pla-
za, Inc, 397 So.2d 682, 683 (Fl1a.1981);
State Dep’t of Transp. v. Stubbs, 285 So.2d
1, 4 (F1a.1973). The court in Tessler noted
“[t]he extent of the access which remains
after a taking is properly considered in
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determining the amount of the compensa-
tion, In any event, the damages which are
recoverable are limited to the reduction in
value of the property which was caused by
the loss of access.” 538 So.2d at 849,
That language essentially articulates the
test for severance damages. Mulkey;
Kendry. Appellees did not pursue that
avenue here, but instead sought statutory
‘business damages in an eminent domain
action.

The court in Tessler considered only the
question of whether the restriction of ac-
cess may constitute a taking sufficient to
support an award of severance damages.
Significantly, that court distinguished a
claim for business damages, which “contin-
ue to be controlled by section 73.071.” Id,
538 So.2d at 849-50. That is, the right to
business damages is not constitutionally
based, but instead depends on legislative
authorization. ~ Department of Agric. &
Consum.' Serv. v. Mid-Florida Growers,
Inc., 570 So.2d 892, 899 (Fla.1990); Morris
Alignment, 444 So.2d at 928; Jamesson v
Downtown Devel. Auth'ty, 322 So.2d 510,
511 (Fla.1975); City of Tampa v. Texas
Co.,. 107 So0.2d 216 (2d DCA 1958), cert.
dzsm 109 So.2d 169 (Fla.1959). -

[4]1- At the heart of the case sub judice,
both at trial and on appeal, is disagreement
over whether the alleged restriction in ac-
cess meets the statutory standard for busi-
ness damages resulting from “denial of the
use of the property so taken.” . Tessler did
not expressly resolve that question, but
merely distinguished business damages as
subject to the statute. From our reading
of Tessler, we are convinced that “Tessler
does not appear to create any right to
business damages attributable to a loss of
access as compared to a loss of physical
property.” State Dep’t of Transp. v. Weg-
gies Banana Boat, 576 So.2d 722, 725 (2d
DCA 1990) (Altenbernd, J., concurrmg),
rev. den., 589 So.2d 294 (Fla 1991). In the
context of argument on the City’s motion
for a directed verdict at trial, Appellees
acknowledged that “[t]he real property tak-
en is not'the issue here.” " The City’s posi-
tion is strengthened even further by 'the
rule of construction providing that “any
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ambiguity in section 73.071(3)(b) should be

construed against the claim of business
damages, and such damages should be

awarded only when such an award appears

clearly consistent with legislative intent.”
Morris Alignment, 444 So0.2d at 929.

Appellees’ reliance on Glessner v. Duval
County, 203 So.2d 330 (Fla. 1st DCA 1967)
is misplaced because of key factual differ-
ences. In that case, the owner had ac-
quired a perpetual easement over another

" person’s lands as part of the purchase of

the adjoining property. The owner’s claim
for business damages was based solely on
governmental interference with the own-
er's easement of access over another's
lands, thereby cutting off the owner’s right
of access to the property on which the
business was conducted. The property
over which the easement had been acquired
was specifically identified in the petition.
In the instant case, however, the loss of
access and business -damages claimed by
Weaver Oil did not result from the loss of
use of the specific property described in the
petition and acquired in the eminent do-
main proceedings. In fact, the obstruction
that narrowed the driveway was construct-
ed by the City on existing public right-of-
way. Our holding in Glessner was based
squarely on the well-established principle
that the interest in the dominant tenement
in an easement i3 a property interest.
Thus, the governmental interference with
the businessman’s property fell within the
plain meaning of section 73.071(8)(b). See
id. at 332 & 335; Walters v. State Road
Dep’t, 239 So.2d 878 (Fla. 1st DCA 1970).

Ness Trailer Park is distinguishable as
well, for the business damages portion of
that cage dealt primarily with the issue of
whether the award of business damages
was duplicative of the trial court's award
of severance damages. Id., 489 So.2d at
1175. That is unlike the case here, because
the restriction of the right of access in
Ness Trailer Park was caused at least
partly by an actual taking of a portion of
the appellee’s property. Id. at 1174.

Appellees relied on the language in
Stubbs, 285 80.2d at 2, in which the Florida
Supreme Court noted that the rationale for
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awarding compensation for loss of access
in eminent domain proceedings is that
* ‘property’ is something more than a phys-
ical interst [sic] in land.” Through “a
gradual process of judicial liberalization,”
the concept of “property” has embraced
“an incorporeal interest such as the acqui-
sition of access rights.” Id, See Stoebuck,
“The Property Right of Access Versus the
Power of Eminent Domain,” 47 Tex. L Rev.
733 (1969).

We find the quoted language  from
Stubbs does not afford Appellees a basis of
relief here, however, because of the subse-
quent language from the same court in
Tessler acknowledging the right compensa-
tion through an inverse condemnation pro-
ceeding when governmental action substan-
tially diminishes access to one’s property,
even absent any physical appropriation of
the property itself, 538 S0.2d at 849. As
we recognized previously, the Tessler court
expressly stated that section 73.071" still
controls business damages in an eminent
domain action. Id. at 849-50.

Nevertheless, because the dlsputed lan-
guage in Tessler is arguably susceptible to
other interpretations, we certify the follow-
ing question to the Florida Supreme Court:

DOES SECTION 73.071, FLORIDA

STATUTES, PERMIT A CLAIM FOR

STATUTORY BUSINESS DAMAGES

FOR AN ALLEGED SUBSTANTIAL

IMPAIRMENT OF ACCESS RESULT-

ING FROM GOVERNMENTAL CON-

STRUCTION ON EXISTING RIGHT-

OF-WAY ABUTTING THE OWNER'S

PROPERTY, WHERE NO LAND IS

TAKEN?

The rules of statutory construction, and
the supporting decisional law, compel us to
hold that the trial court erred, as a matter
of law, in failing to grant the City’s motion
for a directed verdict, and in subsequently
sending to the jury the determination of
business damages.

REVERSED and REMANDED, with in-
structions.

ERVIN and MINER, JJ., concur.

SHIVERS, DOUGLASS B., Senior Judge,
dissents with written opinion.
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SHIVERS, Senior Judge, dissenting.

I would affirm the judgment of the trial
court. The City appealed a final judgment
entered on a jury verdict awarding statuto-
ry business damages to Appellee Weaver
Qil. See section 73.071, Florida Statutes
(1989); Tessler, 538 So.2d at 846.

In its Answer, Weaver Oil alleged and
claimed business damages caused by the
substantial impairment of its right of ac-
cess across existing public right-of-way
that served as a portion of one of its two
Tennessee Street driveways. At trial and
on appeal, Weaver Qil never asserted that
business damages were caused by the loss
of use of the physical property described in
the petition and acquired by the City. The
City argues that the alleged business dam-
ages must be demonstrated to have resuit-
ed from the loss of use of Parcel 142, the
property along Ocala Road that is de-
scribed in the First Amended Petition in
Eminent Domain. I

It follows that if the City is correct, then
the trial court should have granted the
motion for a directed verdict, and the ma-
jority opinion is correct in reversing and
remanding. However, if Weaver 0il is cor-
rect in stating that section 73.071(3), Flori-
da Statutes (1989), permits a party to re-

‘cover business damages caused also by fae-

tors other than the denial of the use of the
physical property described in the petition,
then affirmance of the order denying the
motion for a directed verdict would be
proper, and a second issue would be raised
as to whether competent substantial evi-
dence supports the jury’s verdict.

Section 73.071(3)(a) provides that in emi-
nent domain trials, “[t]he jury shall deter-
mine solely the amount of compensation to
be paid, which compensation shall include
... [t]he value of the property sought to be
appropriated.” Where less than the entire
property is to be appropriated, as occurred
here, the statute requires the jury to deter-
mine compensation for ‘“any damages to
the remainder caused by the taking, includ-
ing, ... the probable damages to such busi-

1. Severance damages were eliminated as an is-
suc here pursuant to the Stipulated Partial Final

ness which the denial of the use of the
property so taken may reasonably cause;
..." Section 73.071(3)(b) (emphasis added).
In Ness Trailer Park, 489 So.2d at 1180-81
the Fourth District Court recognized that
“[s}everance and business damages are
both available in appropriate cases” pursu-
ant to section 73.071(3Xb).

Weaver Oil maintains that the impair-
ment of an owner’s access to the abutting
roadway may serve as the basis for both
severance and business damages.! The
City contends that the statutory language
about “the property so taken" refers to the
physical land only. However, in Stubbs,
285 50.2d at 1, the Florida Supreme Court

recognized that property can be something

more than just a physical interest in land.

Referring to Stubbs, the Supreme Court
in Tessler acknowledged the “gradual pro-
cess of judicial liberalization of the concept
of property ... to include the ‘taking’ of an
incorporeal interest such ag the acquisition
of access rights resulting from condemna-
tion proceedings.” 538 S0.2d at 848. -Tes-
sler further indicates. that ‘‘the right of
access is a property right which appertains
to the ownership of land.” Id. Weaver Qil
asserts that Tessler stands for the proposi-
tion. that a claim for business damages is
permitted under section 73.071(3)(b), when
the statutory criteria are established and
the damages to the business arise from the
denial of the right of access so taken. It is
argued that Appellees proved, by compe-
tent substantial evidence at-trial, that the
City’s reconstruction activities within: the
existing right-of-way on Tennessee Street
constituted a “taking’": due to the substan-
tial impairment of Weaver Oil's easement

of access. That the remaining access is no .

longer fully suitable for the use for which
the property was being utilized seems to
inhere in the jury’s verdict in favor of
Weaver Oil. ,

It 'is a fundamental rule of statutory
construction that a court must endeavor to
avoid giving section 73.071 an interpreta-
tion that will lead to an absurd result.

Judgment.
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Morris Alignment Serv., Inc., 444 80.2d at
927. Weaver Oil contends that the City’s
interpretation of “property” only as physi-
cal land leads to such an absurd and unfair
result. It is argued that a governmental
body could erect, within the abutting road-
way, a barrier effectively. landlocking an
owner’s property and business. Although
the owner could allege a taking of the
“property” right of access to claim sever-
ance damages to the remaining land, the
taking of the “property” in the form of an
easement of access could not, under the
City’s interpretation, justify a claim of stat-
utory business damages based on “denial
of the use of the property so taken.”

Weaver Qil asserts that this unintended
result is avoidable if several of our deci-
sions are followed, beginning with Gless-
ner, 203 So0.2d at 330, which the majority
opinion 'attempts to distinguish on the
facts. In that case, the owner's elaim for
damages was based solely on governmental
interference with a portion of his perpetual
easement of access over another person’s
lands, thereby cutting off the owner’s right
of access to the property on which he con-
ducted business. As in the City’s recon-
struction activities on Tennessee Street in
the case sub judice, no land was taken from
the owner in Glessner. We reversed the
trial court’s denial of the opportunity for
the owner to present his claims for sever-
ance damages to the lands on which the
business was located, and statutory busi-
ness damages for the damage to the busi-
ness. Jd. at 334-35. Glessner, which was
decided pursuant to a predecessor statute,
is consistent with the more recent Florida
decisions enlarging the definition of proper-
ty to include rights of access, and it sup-
ports the argument presented by Weaver
Oil.

Weaver Qil relies also on Walters, 239
So.2d at 878, in which the condemnor took
the front 51 feet of the owner’s property
for the construction of a drainage ditch.
Prior to the taking, the owner operated a
store, and vehicles could drive in to park
from the street at any point along the
frontal property line. The taking of the
strip of land did not cause the problem of
which the owners complained, and the trial
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court refused to permit the jury to consider
and award business damages. Weé re-
versed, finding that the owner was entitled
to recover both severance and business
damages. Id. at 882, Arguably, however,
Walters is distinguishable in that the own-
er's physical land was condemned in the
action that led to claims for both kinds of
damage. In Bryant v, Dep’t of Transp.,
355 So.2d 841, 843 (Fla. 1st DCA 1978), we
acknowledged by implication that the own-
er’s claims for severance and business dam-
ages were predlcabed on the difficulty of
getting on and off the remaining land. ‘See
Fla. Eminent Domain Pract. & Proc,
§ 9.28 (4th ed. 1988).

The City relies in part on the concurring
opinion  in Weggies. Banana Boat, 576
S0.2d at 722, where a property owner al-
leged that the state's modification.of the
highway, adjacent to the place of business
had resulted in a.23-foot.wall and roadway
obliterating the visual and physical accessi-
bility .of motorists passing the premises.
The jury determined that the owner was
not entitled to compensation for claimed
business damages, and the Second District
Court held that the evidence supported the
jury’s decision. In dicta, the appellate

court noted that “damages relating to ac-

cess and visibility are more akin to sever-
ance damages than to business. damages,

.. Id. at 724. The City asserts that if
Appellees have any claim at all, it lies in
the form of severance damages that should
be presented in an ihverse condemnation
proceeding, with evidence of a reduction in
value of the property resulting from the
diminution of access.” The City points to
the following language from Weggies Ba-
nana Boat: “Tessler does not appear to
create any right to business damages at-
tributable to a loss of access as compared
to a loss of physical property.” Id. at 725.
Weaver Oil responds that the concurring
opinion interpreted the Tessler language
out of context.

As. the majority opinion notes, business
damages are a matter of statutory lar-
gesse, see Ness Trailer Park, and arise
from the lost profit-making capacity of the
business caused by a taking of a portion of

the property or the im

'LeSuer. Kendry and M

severance damages are g
by the reduction in value!
erty remains. The Mulki
edged that in those insta
ness damages are ident

~damages, the condemnee
‘double recovery. 448 So.4
ner. C \

Tessler is the seminal

ing the issue presented h

the county planned to con|
wall in existing public rig
in front of the owners’ cd
ty, resulting in the blocki

.and | visibility of the bu
.road, a major thoroughfa
.maining access would be

ing route of about 600]
predominantly residentia
The " Fourth Dlstrlct Co
finding of the trial cou
inverse condemnation had
cause the owners were |
access” to their property
retaining wall.  See 53
Palm Beach County v.

970, 972 (1988). " The ques
‘the Florida Supreme Cou

property owner entitled
for loss of access to the pr
governmental interventio
been no taking of the lang
tial' portions - of the rparti
instant case attempt to i
court meant in Tessler.
Court addressed the evide
dural requirements for p
for damages caused by |
There is. a right to
through inverse conde
ernmental action caus
_loss of access to one
though there is no phys
of the property itself.
sary that there be a
~access to the propert
~ fact that a portion or
“access to.an abutting
does not constitute a ta

" considered in light of

cess to the property, if



] consider
A We  re-
r entitled

and business
1bjll however,
t] the own-
emned in the

both kinds of
't Transp.,
) 1978), we

that the own-
bgminess dam-
2 'lficulty of
ing land. See
ac.& Proc,,
hé toncurring
a Boaf, 576

: owner al-
iciion of the

e of business

| roadway
y4lial accessi-
tH® premises.

1e owner was
nlr claimed
eqijd District
supported the
thee appellate
re‘ing to ac-
akM to sever-
1ess damages,
xslts that if
; it lies in

es that should

caaremnation
a @duction in
tiff® from the

City points to

 Bggies Ba-
ngEeappear to

5 damages at-

3 g compared
r.’ld. at 725.
he™oncurring

sler language

no‘l, business

statutory lar-
vl and arise
cajilicity of the
of a portion of

CITY OF TALLAHASSEE v. BOYD

Fla. 1007

Cite as 616 So.2d 1000 (Fla.App. | Dist. 1993)

the property or the improvements. See
LeSuer. Kendry and Mulkey provide that
severance damages are generally measured
by the reduction in value of whatever prop-
erty remains. The Mulkey court acknowl-
edged that in those instances where busi-
ness damages are identical to severance
damages, the condemnee may not receive a
double recovery. 448 So.2d at 1066; Gless-
ner.

Tessler is the seminal decision address-
ing the issue presented here. In that case,
the county planned to construct a retaining
wall in existing public right-of-way directly
in front of the owners’ commercial proper-
ty, resulting in the blocking of all access to,
and visibility of, the business from one
road, a major thoroughfare. The only re-
maining access would be an indirect wind-
ing route of about 600 yards through a
predominantly residential neighborhood.
The Fourth District Court affirmed the
finding of the trial court that a case of
inverse condemnation had been proved be-
cause the owners were denied ‘“suitable
access’ to their property as a result of the
retaining wall. See 538 S0.2d at 847,
Palm Beach County v. Tessler, 518 So0.2d
970, 972 (1988). The question presented to
the Florida Supreme Court was when is a
property owner entitled to compensation
for loss of access to the property caused by
governmental intervention, when there has
been no taking of the land itself. Substan-
tial' portions of the parties’ briefs in the
instant case attempt to interpret what the
court meant in Zessler.  The Supreme
Court addressed the evidentiary and proce-
dural requirements for presenting a claim
for damages caused by loss of access:

There is a right to be compensated

through inverse condemnation when gov-

ernmental action causes a substantial
loss of access to one's property even
though there is no physical appropriation
of the property itself. It is not neces-
sary that there be a complete loss of
access to the property. However, the
fact that a portion or even all of one's
access to an abutling road is destroyed
does not constitute a taking unless, when
_ considered in light of the remaining ac-
cess to the property, it can be said that

the property owner’s right of éccess was
substantially diminished. The loss of the
most convenient access is not compensa-
ble where other suitable access continues
to exist. A taking has not occurred
when . governmental action ‘causes the
flow of traffic on an abutting road to be
diminished. The extent of the access
which remains after a taking is proper-
ly considered. in determining the
amount of the compensation. In any

~ event, the damages which are recovera-
ble are limited to.the reduction in the
value of the property which was caused
by the loss of access. \

Tessler, 538 S0.2d at 849 (emphagis added).

Thus, the right to be compensated through

"inverse condemnation for severance dam-

ages relates to instances where govern-
mental action results in a substantial loss
of access, although the property itself was
not physically appropriated. Weaver Oil
did not present evidence on reduction of
value of the property to support a claim for
severance damages. Rather, the present
claim is based on the Supreme  Court's
point in Tessler distinguishing business
damages, which “continue to be controlled
by section 73.071, Florida Statutes.” Id. at
849-50. I understand that language to
mean that Weaver Qil’s success in present-
ing a claim for business damages for al-
leged impairment of its property right of
access depends on its ability to meet the
statutory criteria. In Williams v. Dep’t of
Transp., 579 So0.2d 226, 229 (Fla. 1st DCA

-1991), we held that section 73.071(3) “au-

thorizes an award of severance and busi-
ness damages for a taking of less than the
whole of business property.” I find no
inconsistency between the Tessler ‘holding
and our statement in Glessner, 203 S0.2d at

'335, that so long as the two types of dam-

ages are present and are legally distin-
guishable in a given situation, a claim for
both business and severance damages can
be made. Ness Trailer Park, 489 So.2d at
1181. As to the statutory requirements,
the real dispute below involved whether

“property” was “taken,” not whether

Weaver Oil is “an established business of




1008 Fla.

more than 5 years’ standing.” Section 73.- .

071(3)(b).

In affirming the holding that the walling
off of the owners’ property and the result-
ing circuitous allernative route amounted
to a taking, the Tessler court distinguished
an inverse condemnation proceeding from
other condemnation proceedings:

{Iln an inverse condemnation proceeding

of this nature, the trial judge makes both

findings of fact and findings of law. As

a fact finder, the judge resolves all con-

flicts in the evidence. Based upon the

facts as so determined, the judge then
decides as a matter of law whether the
landowner has incurred a substantial loss
of access by reason of the governmental
activity., Should it be determined that a
taking has occurred, the question of com-
pensation is then decided as in any other
condemnation proceeding.
Id. 538 So.2d at 850, see Department of
Agric. & Consum. Servs. v, Mid-Florida
Growers, Inc., 521 So.2d 101 (Fla.), cert.
den., 488 U.S. 870, 109 S.Ct. 180, 102

L.Ed.2d 149 (1988). Whereas the govern-,

mental body institutes the ordinary con-
demnation proceeding, the aggrieved prop-
erty owner or interest holder brings an
inverse (or reverse) condemnation proceed-
ing. Although an owner may plead inverse
condemnation as a counterclaim in a direct
eminent domain proceeding to recover com-
pensation for a taking different from, or
greater than, the taking legally authorized
and described in the condemnor's petition,
see Fla.R.Civ.P. 1.170; Fla. Eminent Do-
main Pract. & Proc., § 13.32, Appeliees
did not pursue that option here. The issue
to be determined here is whether Tessler
forecloses Weaver Qil from presenting a
claim for statutory business damages for
alleged impairment of access, where the
City’s reconstruction of the traffic eontrol
island involved no taking of Appellees’ land
itself. .

The City argues that because of the loca-
tion of its reconstruction activities on exist-
ing public right-of-way on Tennessee
Street, and the absence of evidence alleg-
ing that any loss of access affected Appel-
lees’ land named in the petition, the trial

court erred in sending the business dam-
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ages question to the jury and no basis
exists for the award. We noted in
Williams, 579 So.2d at 229, that *both
types of damages may be based on over-
lapping considerations.” That might ex-
plain why the present facts engendered
such vigorous debate over Appellees’ enti-
tlement even to present a claim for busi-
ness: damages, as well as disagreement
over whether the evidence presented by
Weaver Oil could ever provide a basis for
such an award :

Weaver Oil argues that the language
from Tessler quoted in the Weggies Ba-
nana Boat concurrence must be considered
in light of the fact that generally, the own-
er can claim damages for the value of the
property taken as well as damages caused
to the remaining property by the loss of
the . property taken. . See City of Fort
Lauderdale v. Casino Really, Inc, 313
50.2d 649, 652 (Fla.1975) (Overton, J., con-
curring). A relevant consideration in the
instant case, however, is that Appellees’
easement of access has no real value ex-
cept to the extent that its presence, or lack
thereof, affects the value and use of the
land to which it is attached. . Although
access is property in a very real sense,. it

cannot be valued by. the square foot, as can’

land. I are not convinced that Appellees
could have. foreseen the consequences of
the City's Ocala Road widening project,
especially the reconstruction of the curb
and grass traffic control island, upon the
accessibility of the westerly Tennessee
Street entrance to the business.

Apparently in recognition of that fact,
the Tessler court indicated that the value of
access as property, when taken, is “limited
to the reduction in value of the property”
to which the access is attached. See Anho-
co Corp. v. Dade County, 144 So.2d 793
(F1a.1962), wherein the Supreme Court stat-
ed: “Ordinarily the measure of damages
for the taking of the right of access is the
difference between the value of the proper-
ty with the right attached and its value
with the right destroyed.” See 144 So.2d
at 798. Business damages were not an
issue in Tessler, which arose from an in-

C
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verse condemnation proceeding ‘and in-
volved severance damages.

Business damages are separate from the
usual damages relating to the property it-
self. Casino Realty, 313 So.2d at 657.
The statement in Tessler that “[bJusiness
damages continue to be controlled by sec-
tion 73.071, Florida Statutes” is not, in my
opinion, an exclusion of business damages
where the taking concerns a loss of access
rather than land. Rather, it is merely the
recognition that the owner, at a valuation
trial, still has the burden of proving that
the criteria set forth in section 73.071(3)(b)
have been met. Tuttle v. Dep't of Transp.,
327 So0.2d 841 (1st DCA), aff’d, 336 So.2d
583 (F1a.1976). That portion of Tessler on
which the City here, and the concurrence,in
Weggies Banana Boal, rely, appears to
mean that when access is taken, the consti-
tutional “full compensation” requirement is
met by the payment of the loss in value to
the remaining land. The separate claim for
business damages resulting from the im-
pairment of access may be presented only
when the owner establishes the statutory
criteria, as I think Appellees did at trial.

’Appellees’ interpretation of Tessler helps to

elucidate the Supreme Court’s comment
that “[g]hould it be determined that a tak-
ing [of access] has occurred, the question
of compensation is then decided as in any
other condemnation proceeding.” . Id. at
850. In that regard, section 73.071(3)(b)
specifically provides that the “compensa-
tion” to be awarded by the jury shall in-
clude the value of the property taken, dam-
ages to the remainder, and business dam-
ages.

As to the fact that the alleged lmpau'-
ment of access occurred within existing
public right-of-way, Weaver Oil claims that
fact does not preclude the finding that Ap-
pellees suffered a compensable loss of ac-
cess. The Tessler court affirmed the hold-
ing that a taking of access had resulted
from the county’s activity occurring solely
within existing right-of-way. Id. 538 So.2d
at 849-50. Likewise, in Department of
Transp. v. Jirik, 498 S0.2d 1253 (Fla.1986),
the taking of access occurred, and the pro-
ject was entirely within, existing right-of-
way. See Lakewood Travel Park, Inc.,

580 So.2d at 230. “[E]ven when the fee of
a street or hlghway is in a city or a public
highway agency, the abutting owners have
easements of access ... from the street or
highway appurtenant to their land, and.un-
reasonable 1nterference_ther_ew1th may con-
_stitute a taking ... requiring compensa-
tion.”.  Benerofe v. State Road Dep't, 217
S0.2d 838, 839 (Fla.1969);. see Hughes .
State Bd. of Highway Dirs., 80 Idaho 286,
398 P.2d 897 (1958); Director of Highways
». Kramer, 23 Ohio App.2d 219, 262 N.E.2d
561, (Ct. App 1970); . 29A CJ.S, “Eminent
Domain” § 105(2). ' .

' Ness Trailer Park arose from a condem—
natlon proceeding. - See 489 So.2d at 1173.

"The DOT determined that it was necessary

to acquire.a land parcel owned by: the trail-
er park (Ness). Ness filed .an  answer
claiming damages for all restrictions of “in-
gress and egress” as well as special dam-
‘ages for loss of convenient access to the
remaining land, reserving the right to claim
further damages and compensation. Ness

‘claimed business damages as a result of

the'loss of the use of the property taken.
Id. -at 1174. - The Fourth District Court
noted that “any injury to Ness’ access was

‘not the result of a blockage occurring on

the land taken from him, but of a blockage
‘on the preexisting roadway.” Id. at 1178.
Severance damages were deemed to be un-
available. Counsel for the DOT contested
any entitlement to business damages and,
alternatively, stipulated to a certain
amount if such damages were legally prop-
er. The Fourth District Court answered, in
the negative, the question of whether the
trial court erred in awarding business dam-
ages, in addition to compensation for the
land taken.  An award for loss of rent was
determined to be distinct from damages for
reduced value of the remaining land, and
the business damages award was affirmed.
Id. at 1175, 1181. Ness Trailer Park’ sup-
ports the position of Weaver 0il that it
could present a claim for statutory “busi-
ness damages for impairment of access

‘even though the City’s activities occurred '

beyond the physical property taken.

The City relies also on Capztal Pldza,
397 So.2d at 682, in which a median sepa-
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rating northbound and southbound traffic
was constructed within the existing right-
of-way. However, nothing was construct-
ed between the property and the abutting
roadway. The owner/abutter's easement
was' not altered and “free unimpeded ac-
cess” to the property remained. Id. at 683;
Department of Transp. v. Palm Beach
West, Inc., 409 So.2d 1130 (Fla. 4th DCA
1982) (erroneous instruction permitted jury
to consider evidence of impairment of ac-
cess to property due merely to construction
of median strip).

Weaver Oil contrasts the instant facts,
where the City constructed a raised barrier
alleged to have significantly impaired the
ability of Appellees’ customers to enter the
property. Under Tessler, impairment of
access to an abutting road, where no land
is taken, does not constitute a taking un-
less the property owner proves a substan-
tial diminution of the right of access. See
id. 538 S0.2d at 849. Weaver Oil presented
its case-inchief on precisely that issue.
That a taking occurred was, in effect, de-
termined, as a matter of law, by the trial
court when it denied the City’s motion for a
directed verdict. I find Appellees’ distin-
guishing of Capital Plaza to be convine-
ing. The evidence presented by Weaver
Qil concerned more than inconvenience or a
mere change in traffic flow. Cf. Capital
Plaza, 397 So0.2d at 683; City of Port St
Lucie v. Parks, 4562 So0.2d 1089 (4th DCA),
pet. for rev. den., 459 So.2d 1041 (Fla.
1984).

Further, Weaver Oil argued that the
damage resulting from the configuration of
the traffic control island was specific in
nature rather than simply a general effect
upon the public at large. Anhoco Corp.
The Supreme Court of Colorado has de-
fined the property right of access as “the
right of a landowner who abuts on a street
or highway to reasonable ingress and
egress.” Department of Highways v.
Dauvis, 626 P.2d 661, 663 (Colo.1981). Typi-
cally, cases where impairment of access to
a business is an issue should focus on
whether the customers’ ability to enter and
exit the business property is substantially
affected or impaired. Stoebuck, “The
Property Right of Access Versus the Pow-

e
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" er of Eminent Domain,” 47 U.Tex.L.Rev.

733, 760-61 (1969). Here, the evidence
demonstrated that the impact of the gov-
ernment’s regulatory activities on Appel-
lees’ economically viable use of the proper-
ty was significant. Joint Ventures, Inc. v.
State Dep’t of Transp., 563 So.2d 622, 624
(F1a.1990); Department of Highways v. In-
terstate-Denver West, 791 P.2d 1119, 1121
(C0l0.1990) (whether land is actually taken
is immaterial to question of whether there
is -substantial 'limitation of access). That
was the guiding premise of the evidence
presented by Appellees.' Cf Florida Au-

-dubon Society v. Ratner, 497 So.2d 672,

676 (3rd DCA 1986), rev. den., 508 S0.2d 15
(F1a.1987) (mere" incidental impairment of
access rights will not sustain a claim for
damages). SRR
" The City’s argument is'akin to the posi-
tion taken by the dissenting judge in the
Fourth District Court’s ZTessler, decision.
Referring to the issue of compensability
for alleged damages resulting from con-
struction by Palm Beach County in front of
the owner's property, on existing public
right-of-way, the writer stated:
While appellees may suffer a decline in
their business as a result of the retaining
wall, business damages are strictly a
matter of legislative grace, not constitu-
tional imperative. [citations omitted]
There is currently no statute providing
for business damages where, as in the
present case, none of the business own-
er's property has been taken.
Tessler, 518 So0.2d at-973 (Fla. 4th DCA
1988) (Dell, J., dissenting). . The language
of the Florida Supreme Court in the subse-
quent Tessler decision, affirming the ma-
jority opinion of the Fourth District Court,
does not expressly preclude an owner from
claiming statutory business damages for
the denial of use of the property right of
access, even where the owner's physical
land has not been taken in that location.
I would submit that Appellees proved the
City’s activities on Ocala Road and Tennes-
gee Street affected their property. Be-
cause access is defined under a standard of
reasonableness, it was for the trier of fact
to determine whether the impairment of
access was substantial so as to constitute a
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taking. Stoebuck, supra, at 765, I find
that competent substantial evidence demon-

strates the following: 1) The main entrance

to the site was the westerly one on Tennes-
see Street impaired by the City’s project.
2) A main entrance of 40 feet or more was
essential for the successful operation of a
high-volume fuel retailer like Weaver 0il at
that site. 3) The City’s construction project
reduced the main entrance by approximate-
ly 40% to a width significantly less than 40
feet. 4) The decline in customers began
with the construction of the project, but
even after completion of the work, the cus-
tomer count continued to decline, resulting
in a substantial loss of business. 5) The
customer decline was the result of the im-
pairment of access occurring at the main
entrance to the site. 6) The remaining
access was no longer adequate for the own-
er's existing use of the site. If find no
abuse of  discretion and, on that basis,
would affirm the order of the trial order
denying the City’s motxon for a directed
verdict.

The remaining issue would be whether
competent substantial evidence supports
the jury verdict awarding business dam-
ages to Weaver Oil. It is clear that disput-
ed evidence was presented at trial on the
issue of whether the remaining access was
suitable for the existing use of the proper-
ty. The conflict regarding damages was
for the jury to resolve, including a determi-
nation as to the weight and credibility of
the testimony of the expert witnesses.
County of Volusia v. Niles, 445 $0.2d 1043
(Fla. 5th DCA 1984); Keith v Amrep
Corp., 312 So0.2d 234 (Fla. 1st DCA 1975).
It is not-the prerogative of the reviewing
court to decide which expert to believe.

Competent substantial evidence supports
the jury’s verdict in favor of Weaver 0il

for statutory business damages, and the

amount awarded is supported by the rec-
ord. See Tuttle, 327 So.2d at 843. For the
reasons stated above, I find that the trial
court was correct in denying the “City’s
motion for a judgment n.o.v.

STUDENT ALPHA ID NUMBER .
GUJA, Appellant,

\

The SCHOOL BOARD OF VOLUSIA.
COUNTY, Florida, Appellee.

No. 92-84.

* District Court of Appeal of Florida,
Fifth District.

Feb. 26, 1993.
Rehearing Denied April 27, 1993.

High school student appealed from de-
cision of the Volusia County School Board
suspending her for possession of marijuana
on campus. The District Court of Appeal,
Harris, J., held that suspension for admit-
ted possession of marijuana did not violate
due process, even though student had been
put.on notice that administrative hearing
would involve her alleged distribution of
marijuana on campus rather than mere pos-
session.

Affirmed.
Dauksch, J., filed dissenting opinion,

1. Constitutional Law &=318(1).

Due process requirement of adminis-
trative hearing is that proceeding must be
essentially fair. US.C.A. Const Amends,
5, 14.

2. Constitutional Law &=278.5(7)

Schools =177

Suspenmon of high school student for
admitted possession of marijuana did not
violate due process, even though student
had been put on notice that administrative
hearing involved her alleged distribution of
marijuana on campus rather than mere pos-
session; student was on notice that disci-
plinary proceedings involved . incident in
which marijuana that she: had admitted
keeping on campus was delivered. during




IN THE CIRCUIT COURT OF THE
S8ECOND JUDICIAYL CIRCUIT, IN
AND FOR LEON COUNTY, FLORIDA

CASE No. ags-2p3s
CITf or TALLAHRSSEE,

Potitioner, PARCEL 142, 742
va.

. WILLIAM w. DOYD, ot al.

Dafendants,

_/ -
STIPULATED

_PARTIAL FINAL JUDGMENT

the entry of a Partial Final Judgment by the Plaintiff and the

Defendants sget forth hereinbelow,

and it appearing to the Court
that the P

arties are authorized to enter into s

uch motion, and the
Court finding that the. compensation to be paid by the Plaintiff is
full, just ang reasonable for all parties concerned, and the Court
being fuily advised of the premises, it is therefore:

ORDERED AND ADJUDGED that the Defendants, WEAVER OIl COMPANY,
INC., CAROLYN J. CIAPMAN individually, and CAROLYN J. CHAPMAN and
JOIN W. CIIAPMAN, JR. as Trustees do have ana recover of and from
the Plaintifﬁ‘the Sum of SEVENTY-

SEVEN THOUSAND TIIREE HUNDRED AND
NO/100 DporLLanrg ($77,300.00)

in full Payment for the pProperty

(designateaq Parcel’ Nos. 142, 742 herein) taken andg for all other
damages of any nature,

with the exception or statutory business

damages and attorney’s fees and costs.,
ORDERED that this Court reserves jurisdiction in this case as

to apportionment of the above amounts ir necessary.

APPENDIX B




_Plaintirf shnlﬁ pay the sum ofr

ORDERED ‘that this court reserves jurisdiction to try the

issues of business damages regarding claims of Defendant WEAVER

OIL, COMPANY, INC., d/b/a HOGLY WOGLY and to tax reasonable

attorneys’ fees and costs for all Defendants having an interest in

the above parcels.

ORDERED that within 30 days of entry of this Order the

$48,900 to the Trust Account of A.

J. Spalla in payment of this Partial Final Judgment which

represents the

Sum

amount of the judgment ($77,300) minus those amounts

Previously deposited by the Plaintiff pursuant to this court’s

Order of Taking dated November 23, 1988 ($28,400).

ORDERED that said payment shall be held in the Trust Account

of A. J. Spalla for distribution among said Defendants CHAPMANS and

WEAVER OIX as agreed by them or placed in an interest bearing

account for the benefit of said Defendants until this court

apportions the same.

ORDERED that the title to the following described property,
to-wit:



l‘

Parcel 142

Fee Simple

A portion of chat parcel of propecty described in

Offfcial Record Book 1012, Page 1222, and Officlal
Record Book 942,

County, Florida, said portion

being more particularly
described as follows:

Begin at a found one-inch iron plpe marking cthe
intersection of the Southerly right-of~way boundary of
State Road 10 (U.S. 90) with rthe Eascerly right—~of-way
boundary éf Ocala Road,

Northwest corner of that parcel of Property described
in Offlcial Record DBook 1012, Page 1222, and Officfal

Record Book 942, Page 855 of the Public Records of Leon
County, Florida and 1lying on a non-tangential curve
concave to the Joutherly having a radius of 1,352.69
feet; thence Easterly along the arc of sald curve, the
Southerly right-of~way boundary of State Road 10 and
the Northerly boundary of safid parcel of property
through a central angle of 00 degrees 37 minutes 47
seconds a distance of 14,87 fecet (the chord of satd
curve bears North 61 degrees 47 minutes
a distance of 14.87 feet); thence, leaving said
bouadary, South 00 degrees 0! minute 24 seconds West a
distance of 180-00 feet to a polnt on the Southerly
boundary of sald parcel of property and the Norctherly
boundary of the abandoned Secaboard Alrline Railway
right~of-way as described in Official Record Dook 183,
Page 242 of saild Public Records, sald point lying on a
non—tangentlal curve concave to the Southerly having a
radius of 1,482.69 feet; thence Westerly along sald
boundary and the arc of sald curve through a central
angle of 00 degrees 30 minutes 45 seconds a distance of
13.26 feer (the chord of sald curve bears South , 77
degrees 356 minutes 15 seconds West a dlstance of 13.26
feet) to a  found concrete monument macking an
intersection of sald boundary with the East right-of~
way boundary of Ocala Road; thence North 00 degrees 01
minute 10 gseconds West North 00 degrees 04 minutes 09
seconds East Deed along sald right-of-way boundary and
the West boundary of said parcel of propecty described
in Offfclal Record Bool 1012, Page 1222 and Official
Record Dook 942, Page 855 a distance of 175.75 feet
(L76.75 feet-Deead) to the POINT OF BEGINNING;

contalning 2,318.81 squate feet (0.0532 of. an acre),
more or less.

4) seconds Fast

The descriptlon Ubearings established by the City of
Tallahassce are based on centerline bearings as
deplcted on Florida Department of Transportatfon right-
of~way Map Number 55514-1601, Ocala Road Extension’

This groperty descriptlon based on the aforementloned

deeds and partfal fleld survey of property descrlibed in
subject deed.

Page 855 of the Public Records of Leon °

saild iron pipe also marking the,

R RN e

B To




Parcel 742

Temporary Construction Easement

A temporary construction . easement lying within cthat
parcel of property «described in Official Record Book
942, Page 855, and Officilal Record Book 1012, Page 1222
of the Public Records of Leon County, Florida, and
belng more particularly described as follows:

Commence at a found one-inch iron pipe at the
Northwesterly corner of those parcels of property
described in Official Record Book 942, Page 855, and
OfLfictlal ecord Book 1012, Page 1222 of the Public
Records of Leon County, Florida, said 4iron pipe also
marking an intersectlon of the Fasterly right-of~way
boundary of Ocala Road with the Southerly right-of~way
boundary of State Road 10 (U. S. 90); thence South 00
degrees 0l minute 10 seconds East (South 00 degrees 04
minutes 09 seconds West-Deed) along the Casterly right-
of-way boundary of Ocala Road and .the Westerly boundary
of sald parcels of property a distance of 176.05 feet
(175.75 feet=Deed) to a found concrete monument
marking the Southwest coruner of said parcel of
property, said corner 1lying on a curve concave to the

Southerly and having a radius of 1,482.69 feet; thence
Easterly along the arc of said curve through a central
angle of 00 degrees 30 minutes 45 scecconds a distance of
13.26 feet (the chord of said curve bears North 77
degrees 56 minutes 15 seconds East a distance of 13.26
feet) to the POLNT OF BEGINNING.

From said POINT OF BEGINNING continue Easterly ‘along
the are of said curve through a central angle of 00
degrees 34 minutes 47 scconds a distance of 14.97 feet
(the chord of said curve bears Norch 73 degrees 28
minutes 59 seconds East a distance of 14.97 feer);
thence, leaving said curve,. Norch 10 degrees 52 minutes
23 scconds West a disctance of 24.69 feet; thence North
00 degrees 0l minute 24 secconds East a distance of
15.00 feet; thence North 47 degrees: 59 minutes 22
seconds West a distaace of 13.4% feet; thence South 00
degrees Ol minute 24 scconds West a distfance of 51..24
feet to the POINT OF BEGINNING;: containing S517.49
square feet (0.012 of an acre), more or less.

The description bearings established by the Cilty of
Tallahassece are based on centerline bearings as
depicted on Florida Depavctment of Transportation right-
of-way Map Number 55514-1601, Ocala Road Extension.

This property description based oa the aforementioned

deeds and partial fleld survey of property described in
subject deed. '
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which vested in the Plaintifr pursuant to the Order of Taking dated

November 23, 1988, is approved, ratified and confirmed.

DONE AND ORDERED in Tallahassee,

Leon County, Florida this
[LL' day of ?aihuahz s 1991.

. (ecelees de .,

i cirduit Court

Copies furnished to:

MOTION
The parties, by and through their undersigned counsel,

respectfully move this Court for the entry of the preceding p

Final Judgment on this I/ Qay of Jaéaxguﬁj

artial

, 1991.

(Gter - Y

RODERT MICK, ESQUIRE

SPHLLA, ESQUIRE

1026 E. Park Avenue
Tallahassee, Florida 32301

P.O. Drawer 1049
Tallahassee, Florida 32302

Counsel for Plaintifr
City of Tallahassece

(%

Counsel for Defendants Chapman

- i b
JE W. FIXEY,, ESQUIRE —S

,//;?l S. Gadsden Street

Tallahassee, Florida 32301

Counsel for Defendant Weaver 0il
Company, Inc.

THEREIER
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IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT, IN
AND FOR LEON COUNTY, FLORIDA.

Y OF TALLAHASSEE, CASE NO. 88-2835

?—-

Plaintiff, PARCEL 142

LIAM W. BOYD, et al.,

Defendants.
' /

. FINAL JUDGMENT

THIS CAUSE came on for trial and the jury, having been
leaneled and sworn to try what ‘compensation shall be made to the ! ‘
'Ifendant WEAVER OIL COMPANY as business damages and having heard

the evidence and charges of this Court, and having retired to

Insj.der its vérdict, returned the following verdict:

APPENDIX C . RECEIVEDMAR 0 4 1991




I IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT, IN ;

l AND FOR LEON COUNTY, FLORIDA :

CASE NO. 88-2835

IITY OF TALLAHASSEE, ,_
l Petitioner, PARCEL 142, 742
IILLIJ'\M W. BOYD, et al.
Defendants, ;

/ . A

VERDICT . | ‘ ;
l WE, the jury, find as follows: ; ’
o

FIRST, that an accurate description of the property taken |
lrein is the following:
!

i
=~ I - C':)U‘O‘T o

l LoD 1N OPEN 1
Qf:l.lﬁl—-——’

i cmercsiELD "

T~ ;J::.:'J-Sf‘”:‘ '

|‘-'.':.LJL P ] URT o
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Parcel 147

Fee Simple

A portion of that parcel of prapercty described in
0fficial Record Book

1012, Page 1222, and 0ffictlal
Record Dook 42, Page B55 of the Publiec Records of Leon

County, Florida, said rortion being more particularly
described as followsg:

Begin at a found onc—Inch {ron

Intersection o0f rhe Southerly right-of-way boundarcy of

State Road 10 (y.s. 90) wich the Eascerly righc-of-way
boundary of Ocala Road, said i:on pip

Northwest corner of that parcsl of Property described
in Official Record Book 1012,

Page 1222, and Official
Record Book 942,

Page 855 of the Public Records
County, Florida and lying

concave to the Southerly having a radius of 1,352.69
feet; thence Easterly along the are of

Southerly right-~of-way boundary of State Road 10 and
the Norctherly boundary of said parcel of propercy
through a central angle of 00 degrees 37 minutes 47

seconds a distance of 14.87 feer (thg chovd of satd
curve bears North 61 degrees 47 minu

pipe marking the

of Leon
On a2 non-tangencial curve

said curve, the

a distance of 14.87 feer); thence, leaving said
bouadary, Souch 00 degrees Ol minute 24 seconds West a
distance of 180.00 feet to

a poflnt on che Southerly
boundary of

sald parcel of property and the Northerly
boundary:- of the abandonad Seaboard AfLrline Railway
right~of-way as described 1in 0fficy

| al Record Book 183,
Page 242 of said Public Records, safd poflnt lying on a

fon=tangential curve concave to the Southerly having a
radlus of 1,482.69 feetr; thence Westerly aloag satid
boundary and the arc of 6ald curve cthrough a central
angle of 00 degrees 30 minutes 45 seconds a distance of
13.26 feet (che chord of sald curve bears South 77
degrees 56 minutes 15 Sseconds West a distance of 13.26
feet) to a found concrete " monument marking an
intersection of said boundary with the East righec-of-
way boundary of Ocala Road; thence Norch Q0 degrees 01
minute 10 seconds West North 00 dezrees 04 minutes 09
seconds Last Deed along said right-of-vay boundary and
the West boundary of said parcel of propecrty described
In Officlal Record Book 1012, Page 1222 and Oftficial
Record Book 942, Page 855 a distance of 175.75 Ffeet

(176.75 feet-Deed) to the POTINT OF BEGINNING;

contalning 2,318.81 square feet (0.0532 of. an acre),
more or less, .

The description bearings established by the CLey of
Tallahassece are based on ‘centerlline bearings as
deptcted on Flocrida Department of Transportation cighe~
of-way Map Number 35514-1601, Ocala Road Ex:ensiunh

This gropecty descclption b

ased on the
deeds and partfal fleld

aforementloned

survey of property described Ln
sublecrt deed.

e also marking the .

tes 43 seconds Easc'.




A ctemporary construction

of-way boundary of Ocala Road

. Parcel 742

Temporarcy Construccion Easemenct

easement lyiang .within chac
parcel of Property +described in OFfffcial Record mBook

942, Page 855, and Official Record Book 1012, - Page 1222
of the 'Publie Records of Lean Councy, Florida, and
being more particularly described as follows:

Commence at a found one~inch Lron

Norchwesterly corner of those parcels of pProperty
described in 0fficial Record Book 242, Page. 855, and
Officlal Record Book 1012, Page 1222 of the Publie
Records of Leon County, Florida, said iron plpe also
marking an ‘intersection of rhe Casterly right~of-way
boundary of Ocala Road with the Southerly right-of-way
boundary of State Road 10 (u. 5. 90); cthence South 00
degrees 01 minute 10 seconds Last (South 00 degrees 04
minutes 09 seconds West-Deed) along the Easterly righe-

and .the Westerly boundary
property a distance of 176.05% feec
Lo a found concrete
Southwest corner of said
said corner lying on a
Southerly and having a radiug of 1,482.69 feet; thence
Easterly along the arc of sald curve through a cencral
angle of 00 degrees 30 minutes 45 seconds a diszance of
13.26 feet (the chord of sald curve bears North 77

degrees 56 minutes 15 seconds East a discance of 13.26
feec) to the POLNT OF BEGINNING.

plpe atc the

of sald parcels of
(175.75 feet-Deed)
marking the
property,

monument
paccel of
curve concave to the

From said POINT OF BEGINNYING
the are of said cu=-ve through
degrees 34 minutes 47 seconds
(the chosd of sa’d curve

continue’ Easterly ‘along
a4 cz2ntral angle of 00
a distance of 14.97 feet

bears North 73 degrees 28
minuteés 59 seconds Easc a distance of 14.97 feec);

theance, leaving said curve, North 10 degrees 52 minuces
23 seconds West a distance of 24269 feez; thence Norzh
00 degrees 0l minute 24 seconds East a distance of
15.00 feer; thence North 47 degrees 59 minuces 2?2
Seconds West a distance of 13.45 feet; thence South 00
degrees Ol minute 24 seconds West a disfance of S51l.24
feet to the POINT OF BEGINNING; containing 517.49
Square feet (0.012 of an acre), more or less.

The descrip:zion bearings established by the City of
Tallahassee are based on  centeciine beasings as
depicted on Florida Deparzment of Transportacion righz-
oi-way Map Number 353514~-1601, Ocala Road Exzension.

This propecrcy descriprion based on
deeds and pacztial field
subjecs dead.

the aforementcioned
survey of properziy described fin
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SECOND, business damages, if any, for the business owned by

eaver Oil Company, Inc., doing business as Hogly Wogly:

siness damages S C} l’{ //‘/O(‘Tl
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' S¢ say we all this —/ . day of ~EpR e AN, 1991, at
Tallahassee, Leon County, Florida. ';-;
. 5o P Cs
KU RAeGK/
I FORMAN \
' 4 "
I :
' A true nnse )
Atiec?: ) ;
) ‘ﬂ : ! /A .
Clerk Ci:. Curt - R
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IT IS THEREUPON CONSIDERED, ORDERED AND ADJUDGED that within

thirty days of entry to this Final Judgment:, the Petitioner, CITY

oF TALLAHASSEE, shall deposit the sum of $94,000.00, plus statutory

interest, into the Reqistry of this Court.
CONSIDERED, ORDERED AND ADJUDGED that the Clerk of the above-
styled Court is hereby ordered and directed to pay from funds

déposited into the Registry of this Court by the Petltioner the

sums so stated P.A.

above to the Trust Account of Joe W. Fixel,

DONE AND ORDERED Nunc Pro Tunc February 7,

1991, at Leon
lCounty, Florida this Qggl“ day of February

» 1991.

| o Ml 0.

N. Sanders Sauls
' Circuit Judge

lCopies furnished to:

r. Joe W. Fixel
r. A.J. Spalla
Mr. Edwin R. Hudson
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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

CITY OF TALLAHASSEE, 4“% y- 9%

Appellant,
Vs, DOCKET NO.: 91-00810
WILLIAM W. BOYD, et al.,,

Appellee,
/

MOTION FOR REHEARING AND CLARIFICATION
The Appeliee, WEAVER OIL COMPANY, pursuant to Fla.R.App.Pro. 9.330 and

9.331, submits the following motion for the consideration of the Court, and in support of this
motion would state the following:

1. In its decision rendered on Febl"uary 17, 1993, this Court, in describing the
reconstruction occuring as part of the Ocala Road Project, incorrectly states that the "curb
and grass traffic control island at the southeéstem corner of Ocala Road and Tennessee
Street was reconstructed on existing public right of way, not on the land acquired by
condemnation." (Opinion,p.2). The City acquired a fourteen foot wide strip of land along
Ocala Road extending from the south property line up to Tennessee Street. This effectively
took fourteen f(;et of Tennessee Street frontage. On that fourteen foot strip taken, including
the fourteen feet of frontage on Tennessee Street, the curb and grass device was
reconstructed and now included a "bullnose." The "bullnose" was constructed, in large part,
in the area of the fourteen feet of Tennessee Street frontage lost as a result of the taking,
and encroached into owner’s pre-existing driveway. (See reproduced diagram A-1, attached

1
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to this motion.) In other words, the improvement which diminished the owner’s Tennessee
Street access - the curb and grass "bullnose" - was partially constructed on the land taken.
But for the taking and use of fourteen feet of land along Tennessee Street, the "bullnose”
would not have encroached into the owner’s pre-existing driveway. In fact, most of the
aforementioned fourteen feet of land which fronted Tennessee Street that was taken was
used to build the "bullnose." This was confirmed during the trial through cross-examination
of the City’s own witnesses. (R: 1036; testimony of A.R. Dunlop; engineer/expert) (R: 1070-
1071; testimony of Sal Arnaldo, Assisant City Engineer). Thus, a clear nexus exists between
the land taken and the resultihg impairment of access that served as a basis for the business
damages claim.

2. The correction of the factual scenario under which the owner’s claim was
presented is essential in order to properly frame the certified question to be considered by
the Supreme Court. This is not a case of business damages based upon substantial
impairment of access, where no land is taken. Rather, land was in fact taken. The project
constructed upon the land taken directly impacted and negatively effected the owner’s
remaining access along Tennessee Street. Stated differently, the physical land was taken by
direct condemnation, but the "property" (the owners easement of access) was taken by
inverse condem'n_ation, as a result of what was constructed upon the land taken. The fact
that trial counsel argued at trial that the real property taken was not at issue, but rather,
that the direct effect of the taking had manifested itself in the nurrowing of the main
driveway, does not diminish the uncontested fact that the use of the land taken along Ocala

Road and Tennessee Street resulted in the business damages claimed and proven.
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3. The rephrasing of the certified question is also necessary in order to reflect the
actual ruling of the majority opinion: that thé term "property" as used in the Section 73.071,
Fla.Stat. is limited solely to physical land and does not include an owners easement of access.
(Opinion, p.8).

4. As currently stated the certified question does not require the Supreme Court to
consider that issue in the context of the factual setting presented in this cause. The
Appellee would request that the certified question be restated as follows:

MAY AN OWNER OF AN ESTABLISHED BUSINESS OF MORE THAN
FIVE YEARS STANDING CLAIM BUSINESS DAMAGES BASED UPON
THE LOSS OF ACCESS, ASSUMING THAT (1) THE GOVERNMENT
HAS TAKEN A PORTION OF THE OWNERS LAND, (2) THE LAND
WAS TAKEN SO AS TO ENABLE THE GOVERNMENT TO
CONSTRUCT AN ISLAND THAT CONTINUED INTO EXISTING
GOVERNMENT RIGHT OF WAY, AND (3) THE IMPACT OF THE
ISLAND CONTINUING INTO THE EXISTING RIGHT OF WAY
SUBSTANTIALLY IMPAIRED THE OWNERS EASEMENT OF ACCESS
TO THE ABUTTING ROADWAY, RESULTING IN A "TAKING" OF
ACCESS?

RESTATED, IF AN OWNER MEETS ALL OF THE CRITERIA SET
FORTH IN SECTION 73.071(3)(B), DOES THE TERM "PROPERTY," AS
USED IN THE STATUTE INCLUDE AN OWNERS EASEMENT OF
ACCESS TO THE ABUTTING ROADWAY, AND MAY BUSINESS
DAMAGES BE BASED UPON THE LOSS OR SUBSTANTIAL
IMPAIRMENT OF THAT EASEMENT OF ACCESS?
It is respectfully suggested that the above question more accurately reflects the actual
factual setting of this cause and focuses the attention of the Florida Supreme Court on the

narrower issue presented herein. The Appeliee respectfully requests that rehearing be

granted and that the certified question be amended.

BRIGHAM MOORE GAYLORD WirsoN ULMER ScHUSTER & SACHS




I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail this 3rd day of March, 1993, to: EDWIN R. HUDSON, ESQUIRE,
Henry, Buchanan, Mick & English, P.A., Post Office Drawer 1049, Tallahassee, Florida

32302.
Respectfully submitted,

Joe W. Fixel, Esquire

211 South Gadsden Street
Tallahassee, Florida 32301
(904)681-1800

BRIGHAM, MOORE, GAYLORD, WILSON,
ULMER, SCHUSTER AND SACHS

777 South Harbour Island Blvd.

Suite 900

Tampa, Florida 33602

(813)229-8811

w Mo LW

ALAN E. DeSERIO, ESQUIRE
Fla. Bar No. 155394
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IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA
CITY OF TALLAHASSEE,
Appellant,

v. CASE NO. 91-00810

WILLIAM W. BOYD; WEAVER
OIL COMPANY; et al.,

Appellees.

APPELLANT'S REPLY TO APPELLEE, WEAVER OIL COMPANY'S
MOTION FOR REHEARING AND CLARIFICATION

The Appellant, CITY OF TALLAHASSEE (City), files this reply to
the appellee's motion for rehearing and clarification pursuant to
Rule 9.330, Florida Rules of Appellate Procedure, and states:

1. In its first statement, the appellee takes part of one
sentence of this court's opinion out of context and then
characterizes it as an incorrect statement. The full statement of
this court is a correct statement. That statement is:

The City's Ocala Road project and related
construction resulted in the
following: . . .3) A utility pole was
relocated and a portion of the curb and grass
traffic control island at the southeastern
corner of Ocala Road and Tennessee Street was
reconstructed on existing public right-of-way,
not on the land acquired by condemnation.
No portion of the property acquired by condemnation was ever used
by Weaver 0il for any portion of its West Tennessee Street access.

This point was repeatedly acknowledged throughout the trial. (R

985, L 14; R 986, L 5; R 987, L 6, 13; R 1248, L 2; and others.)
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2. The appellee's suggestion that it should somehow be
considered relevant that a sidewalk and curb were constructed by
the City on that portion of the right-of-way acquired from the
appellee and that that construction eventually connects up with the
traffic control island which was constructed on existing public
right—of-way is not shown to have any legal or factual
significance; nor under the language of the statute can that
construction which was performed on existing public right-of-way
provide the basis for a business damage claim because claimed
business damages must result from the "denial of the use of the
property so taken." The appellee incorrectly characterizes the
testimony of Mr. Dunlop and Mr.lArnaldo. Mr. Dunlop did not
testify that a portion of the property which was taken was used to
construct a "bullnose" and Mr. Arnaldo simply acknowledged that
there was curbing constructed on a portion of the property taken.
What the appellee has highlighted and characterized as a "bullnose"
in the exhibit attached to its motion for rehearing is an area
which includes a sidewalk and curbing constructed to the south of
the corner and constructed to the south of the existing public
right-of-way. This sidewalk, curbing, and drop curbing connects
and extends past the appellee's property and substantially to the
south. In this case, no business damages were ever alleged to have
resulted from the appellee's loss of use of the property acquired
by eminent domain, and there was never any showing that the
property acquired by eminent domain was ever used as part of the

subject entrance.







3. The appellee recharacterizes its position in suggesting
there is a nexus between the property taken and the alleged
impaired access whicﬁ it claims should support a claim for business
damages and presents an argument not presented in its brief.
Nonetheless, this argument was equally unsupported at trial and
there is no legal basis for such a claim. It is undisputed that
none of the property which was acquired by eminent domain was ever
used for any portion of the subject driveway, and it is undisputed
that the constructioﬁ which narrowed the subject driveway was done
entirely on existing public right-of-way. -The City had the right
and ability to perform the construction done on the existing public
right-of-way regardless of this action or project.

4. The appeilant agrees with this court's determination that
"the rules of statutory construction, and the supporting decisional
law, compel” (Opinion, p. 11) the interpretation set forth by the
majority and the appellant believes that certification of the
indicated question is not necessary. However, if the question is
to be certified, the appellant believes that the question as set

forth by this court is most appropriate under the applicable facts

and law. ,
5. The appellee's requests that the certified question be
restated should be deﬁied. The appellee's proposed question

includes unsupported and unestablished facts and matters extraneous
to this case, e.g., there was no testimony that the land acquired
from the appellee was to enable the construction of the traffic

control island, nor was there a ruling or finding that the owner




had an easement of access which was substantially impaired. The
questions proposed by the appellee completely disregard the fact
that the construction which narrowed the appellee's driveway was
accomplished entirely on existing public right-of-way, that such
construction could have been performed on that existing public
right-of-way regardless of whether any property was acquired from
the appellee.

6. The appellee also cites Rule 9.331, Florida Rules of
Appellate Procedure,‘in its motion. Said rule relates to hearings
or rehearings en banc. The appellee has provided no support or
basis for such rehearing as required by the rule.

7. In summary, the appellee has attempted to reargue its
case and has shown no points of fact or law which this court has
misapprehended and the appellant respectfully requests that the

appellee's motion for rehearing and clarification be denied.

HENRY & BUCHANAN, P.A.

SR Yl

EDWIN R. HUDSON

Florida Bar No. 0355798
Post Office Drawer 1049
Tallahassee, Florida 32302
(904) 222-2920

Attorney for Appellant




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by U.S. Mail to JOE W. FIXEL, 211 South Gadsden
Street, Tallahassee, FL 32301, and ALAN E. DeSERIO, Brigham,
Moore, Gaylord, Wilson, Ulmer, Schuster and Sachs, 777 South
Harbour Island Boulevard, Ste. 900, Tampa, FL 33602, this _LZZ?day

of March, 1993.
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