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STATEMENT OF THE CASE 

The Petitioner's Statement of the Case is accepted, except for 

its characterization of the District Court opinion. The Respondent 

also notes that, although the case is styled as having two 

Petitioners, only one of them actually filed a petition, as 

represented in the Petitioner's Statement of the Case. (See 

Appendix at A: 1-3) 

STATEMENT OF THE FACTS 

The Petitioner's Statement of the Facts is accepted with the 

following corrections and additions: 

As outlined in the extensive statement of facts contained in 

the Respondent's Petition for Writ of Certiorari to the First 

District Court of Appeals (A: 4-70), the Petitioner and other 

owners who had applied for the rezoning did not "withdraw the 

request to rezone 10 acres of the property" as represented by the 

Petitioner. 

The original request was to expand the land use plan m a p  

General Business designation so as to include all of the 

applicants' parcels and to rezone the entire property to the 

Limited Use zoning district. The Limited Use zoning district in 

the Leon County Zoning Ordinance permits an applicant to propose a 

rezoning to any other district but with self-imposed use 

limitations or site plan limitations, or both. ( A :  71-2) The 

applicants' request, made at the public hearing before the 

Respondent, after two different applications had been advertised 
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and considered by the Planning Commission, was to make further 

changes to the site plan and permitted uses on different portions 

of the property, but this further revised application still 

included the entire 28 acres. 

The Respondent did not file a motion to dismiss after this 

Court decided Leon Countv v. Parker, 566 So. 2d 1315 (Fla. 1st DCA 

1990), as represented by the Petitioner. The Petitioner and five 

other parties originally filed in the Circuit Court a Complaint in 

two counts, one styled as a petition for writ of certiorari; the 

other, as a declaratory judgment action. Each count was supported 

by identical allegations; the Complaint specifically set out the 

motions of the Planning Commission and the Respondent and 

identified the comprehensive plan policies with which the 

application had been determined to be inconsistent; and the 

Complaint raised no issue except the plaintiffs’ substantive 

disagreement with the Respondent’s determination. On November 16, 

1989, an Amended Complaint was filed by plaintiffs, which was 

essentially the same as the original Complaint but which 

substituted one party for four of the original plaintiffs. 

O n  December 11, 1989, the Respondent filed a motion to 

dismiss, on grounds which included that the plaintiffs had not 

complied with the condition precedent to their exclusive remedy, a 

statutory action under Florida Statutes, Section 163.3215. 

Thereafter, the plaintiffs filed Second and Third Amended 

Complaints, which merely reorganized and expanded upon the 

plaintiffs’ original allegations relating to their disagreement 
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with the Respondent on the substantive issue of comprehensive plan 

inconsistency. Since the Circuit Court had denied the Respondent’s 

motion to dismiss the First Amended Complaint, the Respondent filed 

answers and defenses to Lhe subsequent amended complaints, 

including those raised in its motion to dismiss, and on August 15, 

1990, it filed a notice of intent to rely on additional authority, 

including this Court’s August 2 ,  1990 decision in Leon Countv v. 

Parker , suma . 
After the Parker decision, on January 21, 1991, the plaintiffs 

filed their fourth amended complaint, titled Restated Complaint. 

In this Restated Complaint, the plaintiffs argued, for the first 

time, that they had been denied procedural due process because the 

Respondent would not accept their attempted last-minute revised 

application and remand it to the Planning Commission for public 

hearing and recommendation and because t h e  Board did not make 

findings or specify any reason for its denial of the rezoning 

request. 

After the Respondent again filed its answer and defenses, the 

Court Order entered on May 2,  1991 ( A :  73-5): (A) specifically 

found that the plaintiffs’ rezoning application was denied by the 

Respondent based on inconsistency with the Leon County 

Comprehensive Plan;  (B) held that the denial of a rezoning 

application was a Ildevelopment order” under Chapter 163 , Florida 

Statutes; (C)  held that the Respondent’s decision as to inconsis- 

tency as to any development order is reviewable only pursuant to 

the statutory remedy provided in Fla. Stat * ,  §163.3215, and that 
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the statutory cause of action required satisfaction of a condition 

precedent set: out in the statute within thirty days after action is 

taken on the development order; and (D) specifically found that the 

plaintiffs had failed to satisfy the statutory condition precedent 

so as to be able to bring an action under Fla. Stat., §163,3215. 

The Court went on to hold, however, that the plaintiffs would 

be deprived of due process if the thirty-day time period for 

complying with the statutory condition precedent began to run 

before the Respondent specified the reasons for the comprehensive 

plan inconsistency determination and notified the plaintiffs of 

such reasons. The Court then remanded the cause to the Respondent 

to set forth specifically the reasons for its comprehensive plan 

inconsistency determination and provide written notice to the 

plaintiffs of such reasons. On July 19, 1991, the Respondent filed 

with the Court its response to the remand order, respectfully 

declining to reconsider the rezoning application. ( A :  76-119) In 

the Response, the Respondent pointed out to the Court that the 

record before the Court contained an 18-page professional planning 

staff analysis of the rezoning application, reviewing it against 

each element and policy of the County’s Comprehensive Plan and 

concluding that the rezoning was inconsistent with specific plan 

policies; that the plaintiffs were present at the Planning 

Commission meeting at which this analysis was extensively discussed 

and at which the Planning Commission adopted a motion to recommend 

denial of the application because the rezoning included a larger 

area for commercial rezoning than shown on the comprehensive plan 
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land use map and because the rezoning was inconsistent with the 

comprehensive plan based on the staff analysis; that the specific 

comprehensive plan policies with which the rezoning was determined 

to be inconsistent were also set out in the staff and Planning 

Commission reports for the Respondent’s public hearing on the 

rezoning, at which hearing the plaintiffs and their counsel were 

also present; and that the Respondent’s specific motion which was 

approved was to adopt the Planning Commission’s recommendation and 

deny the rezoning. 

The Respondent’s response to the remand order a l so  pointed out 

that the plaintiffs had never been in doubt as to the specific 

comprehensive plan policies with which the requested rezoning was 

determined by the staff analysis to be inconsistent, in that they 

argued those specific policies at the Respondent’s public hearing 

them as the basis for the 
0 

and had specifically identified 

inconsistency determination in the 

amended complaint they filed in th 

original complaint and every 

s action. This was the same 

staff inconsistency analysis the Planning Commission incorporated 

in its recommendation, which the Respondent specifically adopted. 
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SUMMARY OF ARGUMENT 

The alleged conflict is with a statement which was dictum and 

not necessary to the determination of this cause. The District 

Court reversed because the Petitioner had failed to comply with a 

specific statutory condition precedent to an exclusive statutory 

action available to challenge the comprehensive plan inconsistency 

determination made as to the Petitioner’s rezoning application, and 

because the statute specifically provides that it applies to 

decisions on rezonings, without regard to whether they are 

characterized as legislative actions or quasi-judicial ones. On 

that issue there is no conflict. 

The Petitioner’s claimed denial of due process, and its 

claimed right to file a petition for writ of certiorari based on a 

denial of due process in a quasi-judicial proceeding, were not 

raised in a petition for writ of certiorari within thirty days 

after the challenged decision, which is a jurisdictional 

requirement for certiorari. This issue was raised for the first 

time in an amended complaint filed sixteen months after the 

rezoning denial. Furthermore, the record shows clearly no denial 

of due process in the context of a rezoning, regardless of whether 

it is labeled as a legislative decision or a quasi-judicial one. 
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ARGUMENT 

In its opinion, the District Court did specifically disagree 

with and decline to follow Snvder v. Brevard Countv, 595 So. 2d 65 

(Fla. 5th DCA 1991), jurisdiction acceDted 605 So. 2d 1262 (Fla. 

1 9 9 2 ) ,  and followed a Long line of earlier decisions of its own and 

of this Court holding that the zoning and rezoning of property are 

legislative functions. This statement obviously a l s o  conflicts 

with Lee Countv v. Sunbelt Eauities 11, L.P., 18 F.L.W. 1260 (Fla. 

2d DCA, May 14, 1993) This statement was, however, dictum and was 

not necessary to the District Court's decision in this case. 

Therefore, there is no direct conflict, and acceptance of 

jurisdiction by the Court in this case would not change the result. 

The District Court in this case held that Florida Statutes, 

Section 163.3215, specifically provided, by its literal terms, an 

exclusive remedy for an adversely affected party, including a 

denied applicant, to challenge the comprehensive plan consistency 

of any development order; it held that Florida Statutes, Chapter 

163, specifically included the approval or denial of a rezoning 

application in the definition of lldevelopment order;" it followed 

a long line of cases requiring strict compliance with conditions 

precedent to a statutory cause of action; and it concluded that the 

Petitioner had not complied with a required statutory condition 

precedent, The Court did not need to address at all the argument 

of the Petitioner that the rezoning denial was a quasi-judicial 

0 
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The Petitioner’s argument that it was denied due process was 

not raised by the Petitioner until after the District Court decided 

Leon County v. Parker, 566 So. 2d 1315 (Fla. 1st DCA 19901, which 

made the Petitioner aware of the statutory condition precedent 

requirement. Then--not thirty days after the rezoning denial, 

which is a jurisdictional requirement for a petition for writ of 

certiorari, but sixteen months after that denial--the Petitioner 

added for the first time in an amended complaint a claimed denial 

of due process, alleging that it had not been adequately informed 

of the specific Comprehensive Plan policies on which its rezoning 

denial had been based (which were exactly the same policies the 

Petitioner itself identified and argued both at the public hearing 

before the Respondent and in the first Complaint filed by the 

Petitioner) This due process argument was a poor attempt to avoid 

the statutory condition precedent the Petitioner had failed to 

comply with, and it was used by the trial court as a basis for 

ordering the rezoning approved when the Respondent refused to 

reconsider the rezoning and start the clock running again for 

compliance with the statutory condition. 

Had there been any denial of due process, the appropriate 

remedy would not have been an ordered approval of a rezoning 

inconsistent with the Respondent’s Comprehensive Plan. The 

appropriate remedy would have been a final and alsDealable order, 

rather than an interlocutory one, requiring a new hearing 

consistent with the requirements of due process. The trial court 

would not, however, enter such a final order because the 
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Respondent's response to the trial court's interlocutory order made 

it clear there was no denial of due process. 

The requirements of due process vary, depending on the 

circumstances, and the circumstances of this case were that the 

rezoning applicants were made aware all along, based on the 18-page 

planning staff analysis which was provided to the applicants and 

discussed extensively at two public hearings, of the specific 

comprehensive plan policies at issue, That is due process, 

regardless of whether the particular function being performed by 

the Respondent is given the label ttlegislativett or "quasi- 

judicial. 

The Petitioner's argument as to its attempted last-minute 

revision is equally specious. The Petitioner cited two opinions in 

its jurisdictional brief which dealt with partial withdrawals of 

applications before various agencies; and it now misrepresents, for 

the first time, its amended-application request as having been one 

to withdraw its application as to ten acres of its property. The 

record clearly shows, however, that the application was still to 

have included, and to have rezoned to the Limited Use District, the 

entire 28 acres, but with a different site plan and pattern of 

permitted uses. The Petitioner has never cited a case holding that 

the due process clause forces a zoning authority to accept: and 

process, advertise, and hold public hearings on successive amended 

applications, rather than simply require an applicant to withdraw 

an application, file a new one, and pay a new filing fee to cover 

the cost of processing, reviewing, and advertising the new proposal. 
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CONCLUSION 

Based upon the authorities cited and the argument made herein, 

it is respectfully requested that this Court decline to accept 

jurisdiction of this case because there is no direct conflict, and 

the only conflict rests on dictum not necessary to the decision in 

this cause. 

DATED this 9th day of August, 1993, 
A 

/-kL4AZ- 4 -> 
DAVID LA CROIX, ESQ. 
Florida Bar No. 0156740 
Post Office Box 2 9 3  
Tallahassee, FL 3 2 3 0 2  
(904) 5 6 1 - 1 2 2 9  

ATTORNEY FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by U.S. first class mail, postage prepaid, to M. Stephen 

Turner and David K. Miller, Esq., Broad & Cassel, P.O. Box 11300, 

Tallahassee, Florida 32302 ,  this 9th day of August, 1993. 

David La Croix 
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IN THE FIRST DISTRICT CDbXT OF A?PZAL 
STATE OF FLORIDA 

BOARD OF COUNTY COMMISSIONERS 
OF LEON COUNTY, 

Petitioner, 
V. 

MONTICELLO DRUG COMPANY and 
O'CONNOR DEVELOPMENT C O W O R A T I O N ,  

Respondents. 
/ 

Case No. 92-946 

MOTION TO DISMISS PROCEEDINGS 
--- AS TO KBNTICELLO DRUG COMPANY 

COMES NOW RESPONDENT, Monticello Drug Company (now known as 

The Monticello Companies), and moves the Court to dismiss this case 

as to it and says: 

1. Respondent Monticello settled its disputes with 

Petitioner Leon County upon approval of a site plan development 

proposal f o r  Monticellols subject property by the Leon County 
e 

Commission on May 10, 1993. The approved settlement terms and 

conditions w e r e  incorporated into and made part of a s t i p u l a t e d  

final judgment in Leon County Circuit Court Case no. 91-972 on May 

11, 1993. 

2 .  O'Connor Development Corporation, the other respondent in 

this case, was not a party to the settlement. O'Connor claims an 

i n t e r e s t  in parcels within the scope of the subjec t  application 

which were not part of Monticello's property involved in the 

settlement. 



3 .  Pursuant to the settlement terms, Fonticello agreed to 

stipulate to dismissal of this case and release a l l  claims 

connected with prior development applications. 

4 .  Respondent Monticello w a s  prepared t o  s t i p u l a t e  to a 

motion to dismiss this case as to itself. Monticello understood 

from the county's attorney in this case that he would immediately 

prepare and forward a dismissal stipulation for signature and 

submission to this Court. Monticello waited to receive this 

proposed submission, and on or about May 17, 1993, reconfirmed that 

it was forthcoming, but nothing was forwarded. 

5 .  On May 21, 1993, the Court issued its opinion, which was 

received by Monticello on May 2 4 ,  1993. 

6. Having settled its disputes w i t h  t h e  County, Monticello 

has no fu r the r  interest in these proceedings, and should be 

dismissed as a party from this case consistent with its settlement 
0 

with the County. 

7. In compliance with and in furtherance of the parties' 

agreed settlement, t h e s e  proceedings and any future proceedings 

related to this case should be shown to continue only as to 

Respondent O'Connor Development Corporation. 

ly submitted, 

BROAD & CASSEL 
P.O. Drawer 11300 
Tallahassee, Florida 3 2 3 0 2  
(904) 681-6810 

2 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of the foregoing 
has been furnished to David La Croix ,  E s q . ,  Penninqton, Wilkinson,, 
Dunlap, 3 3 7 5 - A  Capi ta l  Circle, N . E .  Tallahassee, Florida 32308, by 
U.S. mail this 3 day of June 1993. 

Attorney 

cc: Mr. Herbert A .  Thiele, I11 
Leon County Attorney  
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IN THE DISTRICT COURT OF APPEAL 
OF FLORIDA, FIRST DISTRICT 

CASE NO. 

BOARD OF COUNTY 
OF LEON COUNTY, 

Defendant, 

V. 

MONTICELLO DRUG 

COMMISSIONERS 1 
1 
) 

Petitioner, ) 

1 

COMPANY, and 1 

1 PETITION FOR WRIT 

1 OF CERTIORARI 

O'CONNOR DEVELOPMENT CORPORATION, ) 
1 

Plaintiffs, Respondents. 1 

Petitioner, BOARD OF COUNTY COMMISSIONERS OF LEON COUNTY 

(hereinafter, "the Board" ), hereby petitions this honorable 

Court f o r  review, by writ of certiorari, of a Judgment of the 

Circuit Court of the Second Judicial Circuit, dated February 

24, 1992, which granted a writ of certiorari and reversed a 

zoning decision of the Board. A copy of this Judgment 

Granting Writ of Certiorari is included in Board's Appendix 

filed herewith. ( A :  1-10) 

In entering such Judgment, the Circuit Court departed 

from the essential requirements of law, misapplied the law, 

and based its decision on erroneous rules of law. Further- 

more, such Judgment is not supported by the evidence in the 

record and is directly contrary to controlling precedent of 

this Court and of the Supreme Court of Flor ida  consistently 

holding that zoning and rezoning decisions are legislative 

determinations. In support thereof, the Board further says: 
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Jurisdiction 

1. 
u 

This Court has- jur isdict ion of the subject PetitLon 

fo r  Writ of Certiorari pursuant to Fla. R. App. P. 9.030(b) 

(2)(A) and 9.100(a). In accordance with Fla. R. App. P. 

9.100(@), an Appendix is f i l e d  contemporaneously herewith, 

and references to such Appendix are made in parentheses by the 

symbol " A : "  followed by the appropriate page number(s). 

L o w e r  Court Proceedinqs and Relevant Facts 

2. In 1989, the Respondents and others  petitioned Leon 

County to rezone a parcel of land which included approximately 

28 acres. ( A :  20)  

3. T h i s  parcel of land is located in what is known as 

t h e  "Bradfordville area" and its approximate size and shape 

are as shown on the following map: 

(A:  5 7 6 )  
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4. T h e  existing zoning of the entire parcel was A-2 ,  

Agricultural. ( A :  5 7 5 )  

5, T h e  existing land use plan map designation of the 

parcel was divided, with a portion fronting on Thomasville 

Road, approximately 40 to 50% of the parcel ( A :  SSl), being 

designated as General Business and the remainder as Urban 

Undesignated ( A :  581), as shown on the following map: 

( A :  5 6 5 )  

6. The Respondents' request w a s  to expand the land use 

plan map General Business designation so as to include a l l  of 

the Respondents' parcel and to rezone the entire parcel to the 

Limited Use zoning district. ( A :  5 7 5 )  

7. The Limited Use zoning dist r ic t  in the Leon County 

zoning ordinance permits an applicant to propose a rezoning 

to any other district but with self-imposed use limitations 1 

or site plan limitations, or both. See Section 6.26 of the 

Leon County Zoning Code. ( A :  795-6) 

3 
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8. The Respondents' or ig ina l  application was to rezone 

to the Limited U s e  C-2 district, with part of the property 

restricted to uses permitted in the CO district and with a 

minimal site plan. ( A :  573) This request was modified to 

Limited U s e  CP district, with the same part of the land still 

limited to CO district uses and with a slightly revised site 

plan: 

J 

\ CP ueautst 

'*! \ 
I 

( A :  5 7 4 )  

9. A t  the hearing before the Board on this rezoning 

application, t h e  Respondents attempted to f u r t h e r  revise their 

application to Limited U s e  CP district and A - 2  district, with 

basically the same site plan. This revised application was 

essentially the following: 
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( A :  596) 

10. This last revised application (above) was fo r  an 

expansion of the land use plan map General Business designa- 

t i o n  (presumably, only to the proposed road shown an the site 

plan) ;  f o r  a commercial designation of the Commercial Parkway 

(CP) zoning district on all of the parcel West of the proposed 

road; f o r  the area East of the proposed road to remain zoned 

A-2 but to be used f o r  buffer areas and stormwater management 

to support the commercial development; and f o r  development in 

accordance with the conditions shown on the site plan. ( A :  

596 ) 

11. While the Leon County Planning Commission reviewed 

t he  first revised application ( A :  5 7 5 ) ,  as required by 

ordinance 

submitted 

and state statute, it had not  reviewed t he  revision 

to the Board. ( A :  2 5 5 - 6 ,  268) 

8 
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12. After its public hearing on the original application 

( A :  679-81) and its review of the first revised application, 

the Leon County Planning Commission voted unanimously to 

recommend denial of the application. ( A :  683-4, 686, 688) 

This recommendation was based on the rezoning being inconsis- 

tent with the Leon County Comprehensive Plan in accordance 

with a planning department s taf f  analysis and the fact that 

the area requested to be rezoned commercial was larger than 

the general business area designated on the comprehensive plan 

land use map. ( A :  686) 

13. The s t a f f  analysis upon which the Planning Com- 

mission recommendation was based was a document prepared by 

professional staff planners analyzing the proposed development 

against every element and policy of the Leon County Comprehen- 

sive Plan, with the ultimate staff  conclusion being that the 

rezoning was not consistent with the Plan. ( A :  736-54) 

14. The Board, after public hearing on September 26, 

1989, voted to accept the recommendation of the Planning 

Commission and deny the request. ( A :  637-8) 

15. The record provided the Circuit Court in appendices 

filed by the parties disclosed the following: 

A. T h e  Respondents acquired their interest in the 

property knowing it was zoned A-2  and without protecting 

themselves by entering into a conditional contract and 

first applying for commercial rezoning. ( A :  148) 

8 .  The Respondents voluntarily refrained from 
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applying fo r  rezoning while the area their property was 

in was under study by the Planning Commission ( A :  148), 

no doubt hoping the results of the study would be more 

favorable to a commercial designation. 

C. T h e  results of the Planning Commission study 

were transmitted to the Board on August 8, 1990, at which 

time the Board chose to take no action on the Planning 

Cammission's recommendations. ( A :  690) 

D. The Planning Commission's recommendations 

included : (a) the possible relocation of the 

Bradfordville Road intersection with Thomasville Road 

approximately 650 feet to the South (away from the 

Respondents' property) ( A :  700-4); (b )  total on-site 

retention of all stormwater f o r  non-residential 

development or use of a drainage plan which increases 

neither rate nor volume of runoff ( A :  705); and (c) 

preservation of the rural character of the  Bradfordville 

area by such things as natural buffers  fo r  commercial 

uses of 150 feet in depth along Thomasville Road, of 150 

feet in depth adjacent to all low-density residential 

developments, and of 25 to 50 feet in depth along 

Bradfordville Road, with such buffers not to be used for 

holding ponds or stormwater management. ( A :  709) 

E. In spite of the Respondents' allegation that 

their proposed rezoning complied with the Planning 

Commission's Bradfordville area recommendations ( A :  13- 
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14, 148), none of the above-described fe tures w 

included in any version of the proposed development. In 

fact, the proposal was to increase runoff volume into 

Lake Arrowhead ( A :  621-4), and the only natural buffer 

areas proposed were to be used for  stormwater retention, 

with no buffers at all for  some low-density residential 

areas or f o r  Thomasville and Bradfordville Roads. ( A :  

574 ) 

F. While the proposed development included the use 

of central  sewer facilities, in accordance with compre- 

hensive plan requirements, the area could not presently 

be served since it is not within any approved sewer 

franchise area. ( A :  582) 

16. On October 26, 1989, one of the Respondents and four 

other parties filed in the Circuit Court a Complaint in two 

Counts, one styled as a petition fo r  writ of certiorari; the 

other, as a declaratory judgment action. Each Count was 

supported by identical allegations; the Complaint specifically 

s e t  o u t  the motions of the Planning Commission and the Board 

and identified the comprehensive plan policies with which the 

application had been determined to be inconsistent; and the 

Complaint raised no issue except the Respondents' substantive 

disagreement with the Board's determination. ( A :  11-63) 

17. On November 16, 1989, an Amended Complaint was filed 

by Respondents, which was essentially the same as the original 

Complaint but which substituted one of the Respondents f o r  
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f o u r  of the original plaintiffs. ( A :  67-75) 

18. On December 11, 1989, the Board filed a motion to 

dismiss, on grounds which included that the Amended Complaint 

did not identify any quasi-judicial act reviewable by petition 

fo r  writ of certiorari; that the Respondents had not complied 

with the condition precedent to their exclusive remedy, a 

statutory action under Florida Statutes, Section 163.3215; and 

t h a t  the Board was not the proper defendant. ( A :  76-104) 

19. Thereafter, on February 1, 1990, the Respondents 

filed a Second Amended Complaint, which merely reorganized and 

expanded upon the Respondents' original allegations relating 

to their disagreement with the Board on the substantive issue 

of comprehensive plan inconsistency and, in anticipation of 

the pending adoption by Leon County of a new comprehensive 

plan, argued t h a t  whether their rezoning request is approvable 

should be controlled by applicable law at the time their 

request was denied. ( A :  105-16) 

20. After the Circuit Court's denial of the Board's 

motion to dismiss, the Board filed its answer and defenses on 

April 20, 1990. ( A :  118-44) 

21. Following a status conference, the Circuit Court 

permitted the Respondents to again amend t h e i r  pleadings, and 

a Third Amended Complaint was filed on July 16, 1990. ( A :  

147-76) Again, no new grounds or cause of action was pleaded, 

and the Respondents' allegations were merely expanded upon, 

particularly in regard to the ir  argument that the new Leon 
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County Comprehensive Plan adopted July 15, 1990, should not 

be applicable to their property or to the determination of 

this action. In addition, since the Board had repeatedly 

raised the fact that it was the wrong defendant, pursuant to 

Florida Statutes, Section 125.15, the Respondents now simply 

changed the style of the case in its Third Amended Complaint, 

naming Leon County as the defendant. ( A :  147) However, the 

Respondents never filed any motion to add or substitute a 

party, never obtained any Court order authorizing the addition 

or substitution of a party, and never served Leon County as 

a defendant. 

22. On August 2, 1990, the Board again filed an answer 

and defenses ( A :  177-214); and on August 15, 1990, it filed 

a notice of intent to rely on additional authority, including 

this Court's August 2, 1990 decision in Leon County v. Parker, 

566 So.2d 1315 (Fla. 1st DCA 1990). ( A :  215-24) 

23. On December 29, 1990, the Respondents filed a motion 

fo r  leave to further amend their complaint, which was granted 

by the Court on January 11, 1991. ( A :  243-54, 257-8) 

24. On January 21, 1991, the Respondents filed their 

fourth amended complaint, titled Restated Complaint, raising 

new issues fo r  the first time. In this Restated Complaint, 

the Respondents argued that the mandatory condition precedent 

of Fla. Stat., 9163.3215, did not  apply to them, or that they 

had substantially complied with it, or that it was simply an 

available administrative remedy which would have been futile. 

10 



T h e  Respondents now also  raised and argued, for  the first 

time, that they had been denied procedural due process because 

the Board would not accept their attempted last-minute revised 

application and remand it to the Planning Commission for 

further public hearing and recommendation and because the 

Board did not make findings or specify any reason f a r  its 

denial of the rezoning request. ( A :  259-78) 

25.  After the Board again f i l e d  its answer and defenses 

( A :  337-403), and a hearing before the Circuit Court, the 

C o u r t  entered an Order on May 2, 1991, in which it: 

A .  Specifically found that the Respondents' 

rezoning application was denied by the Board based on 

inconsistency with the Leon County Comprehensive Plan (A: 

416); 

B. Held that the denial of a rezoning application 

was a "development order" under Chapter 163, Flarida 

Statutes (A: 416-7 ) ; 

C. Held that the Board's decision as to inconsis- 

tency as to any development order is reviewable only 

pursuant to the statutory remedy provided in Fla. Stat., 

§163.3215, and that the statutory cause of action 

required satisfaction of a condition precedent set out 

in the statute within thirty days after action is taken 

on the development order ( A :  417); and 

D. Specifically found that the Respondents had 

failed to satisfy the statutory condition precedent so 

11 



as to be able to bring an action under Fla. Stat., 

§163.3215. ( A :  417) 

The Court went on to hold, however, that, in the opinion of 

the Court, the Respondents would be deprived of due process 

if the thirty-day time period for  complying with the statutory 

condition precedent began to run before the Board specified 

the reasons fo r  the comprehensive plan inconsistency deter- 

mination and notified the Respondents of such reasons. ( A :  

417 ) 

26. In its May 2, 1991 Order, the Court then remanded 

the cause to the Board for the Board to set forth specifically 

the reasons for  its comprehensive plan inconsistency deter- 

mination and provide written notice to the Respondents of such 

reasons. ( A :  417-18) The Court further held that, upon such 

notice being provided to the Respondents, they would have 

thirty days thereafter in which to comply with the statutory  

condition precedent. ( A :  418) 

27. On July 19, 1991, the Board filed with the Court its 

response to the remand order, respectfully declining to 

reconsider the Respondents' rezoning application. ( A :  422- 

65) In the Response, the Board pointed out to the Court that 

the record before the Court contained an 18-page professional 

planning staff analysis of the rezoning application, reviewing 

it against each element and policy of the comprehensive 

and concluding that the rezoning was inconsistent 

specific plan policies ( A :  427-45 ) : that the Respondents 

plan 

with 

were 
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present at the Planning Commission meeting at which this 

analysis was extensively discussed and at which the Planning 

Commission adopted a motion to recommend denial of the 

application because the rezoning included a larger area fo r  

commercial rezoning than shown on the Comprehensive plan land 

use map and because the rezoning was inconsistent with the 

comprehensive plan based on the staff analysis ( A :  425, 450, 

452 ) ; that the specific comprehensive plan policies with which 

the rezoning was determined to be inconsistent were also set 

out in the staff and Planning Commission reports fo r  the 

Board's public hearing on the rezoning, at which hearing the 

Respondents and their counsel were also present ( A :  425, 456- 

7); and that the Board's specific motion which was approved 

was to adopt the Planning Commission's recommendation and deny 

the rezoning. ( A :  461) 

28. T h e  Board's response to the remand order also 

pointed out that the Respondents have never been in doubt as 

to the specific comprehensive plan policies with which the 

requested rezoning was determined by the staff analysis to be 

inconsistent, in that they argued those specific policies at 

the Board's public hearing and have specifically identified 

them as the basis for the inconsistency determination in the 

original complaint and every amended complaint they have filed 

in this action. ( A :  425, 463-5) This was the same staff 

inconsistency analysis the Planning Commission 

in its recommendation, which the Board adopted. 

incorporated 
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29. Upon conside t i a  of a motion b! 

to determine the adequacy of the Board's 

remand order, on July 31, 1 9 9 1  ( A :  466-70), 

the Respondents 

response to the 

the Court viewed 

the Board's response as its compliance and permitted the 

Respondents to file any pleadings they deemed appropriate 

within twenty days thereafter. ( A :  471) 

30. The Respondents then attempted to treat the Board's 

response to the remand order as a "development order" under 

Fla. Stat., Ch. 163, and, on August 12, 1991, filed with the 

Board a "Verified Complaint" addressed to the Board's 

response I ( A : 475-89 ) This "Verified Complaint" was not 

verified, however; it's execution was merely acknowledged by 

the signer, and that not even under oath. ( A :  488) 

31. No pleadings were filed by the  Respondents within 

the twenty-day period provided for  in the Court's July 31, 

1991 Order: and the Board moved on August 22, 1991, to have 

the cause determined on the then-existing pleadings. ( A :  

472-4) 

32. Without leave of Court, the Respondents filed a 

Fifth Amended Complaint, entitled "Complaint After Remand, " 

on August 26, 1991 ( A :  490-512); and the Board filed a motion 

to strike this complaint on August 28, 1991. ( A :  513-6) 

33. On September 2 S ,  1991, the Respondents filed in the 

Court an "Amended Verification of Verified Complaint," dated 

that same day. ( A :  520-1) 

34. On October 8, 1991, the Court denied the Board's 
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motion to strike the  Respondents' Complaint A f t e r  Remand and 

gave the Respondents ten days thereafter in which to "cure the 

deficiency" in the notarization of the August 12, 1991 V e r i -  

fied Complaint and to file in the Court an Amended Complaint 

on Remand. (A: 522) 

35. The Respondents took no further action with regard 

to their August 12, 1991 Verified Complaint and filed no 

further pleading in the Circuit Court. 

36. On October 18, 1991, the Board filed an answer and 

defenses to the Fifth Amended Complaint (entitled "Complaint 

After Remand"), raising all of the same defenses it had 

consistently raised throughout this action and that the 

Complaint After Remand stated no cause of action. ( A :  523- 

35) The Complaint After Remand in fact identified no 

plaintiff or defendant; identified no basis for the Court's 

jurisdiction; did not allege any compliance with the condition 

precedent of 5163.3215, except fo r  the deficient August 12 

document; did not allege any denial of due process; did allege 
that the "Board's adopted findings and reasons" fo r  denying 

the rezoning were not legally sufficient; simply continued to 

disagree with the Board's interpretation and application of 

various comprehensive plan policies: and requested a writ of 

certiorari reversing the Board's decision. 

37. After oral argument, the Court entered a Final 

Judgment Granting Writ of Certiorari on February 24, 1992, in 

which it: 
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A.  Held tha the Board's action in denying the 

rezoning request was quasi-judicial in nature and 

reviewable by petition for  writ of certiorari ( A :  5- 

6 ) ;  

B. Reversed the determination set out in its May 

2, 1991 Order and found that there had been no 

"development order" by the Board ( A :  6); 

C. Held that, even if there had been a development 

order as to the rezoning application, the unverified 

"verified complaint" filed with the Board more than 

twenty-two months after the  rezoning denial satisfied the 

condition precedent set out in Fla. Stat., 9163.3215 ( A :  

6); 

D. Held that the Board had denied the Respondents 

due process of law by failing to make any specific 

findings to support the denial of the rezoning 

application ( A :  7); 

E. Held that the Board had denied the Respondents 

due process of law by failing to consider the last- 

minute amended application filed by the Respondents at 

the advertised public hearing ( A :  7-8); and 

F. Held that the Board had unreasonably denied and 

unlawfully delayed the Respondents' rezoning application 

and that the Respondents' are entitled to develop their 

land in according t o  the comprehensive plan and regula- 

tions in effect when the application was denied. ( A :  8) 
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38. In its Fina Judgment, the Circuit Court quashed the 

Board's denial of the rezoning application and itself granted 

the amended rezoning application which the Respondents 

attempted to file at the public hearing on their previously- 

amended request. The Circuit Court further ordered the Board 

to treat the Respondents' lands as if they had been so rezoned 

on September 26, 1989, and to extend to the Respondents "all 

development rights with respect thereto" as if the application 

had been approved on September 26, 1989. ( A :  9) 

39. The Circuit Court did not, in its Final Judgment, 

find that the Respondents' requested rezoning was consistent 

with the former Leon County Comprehensive Plan in effect in 

September of 1989. However, the Court made certain factual 

findings which are supportive of the Respondents' inter- 

pretation of the comprehensive plan that the rezoning was 

consistent and granted the rezoning. ( A :  1-4) While the 

Board believes that such findings are erroneous and that its 

determination of comprehensive plan inconsistency is supported 

by the record, by the specific wording of plan policies and 

limitations, and by its prior interpretations and applications 

of the same plan provisions to other development order 

requests, the substantive issue of comprehensive plan 

inconsistency will not be addressed by the Board in this 

Petition. This is so because the Board believes these issues 

were not properly before the Circuit Court fo r  review and were 

not properly tried. Furthermore, the Board wishes to focus 
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on the broader and more significant issues of the nature of 

its exercise of the police power in zoning and rezoning; the 

proper method of reviewing plan consistency determinations 

under Fla. Stat., 5163.3215; the nature of due process in the 

context of rezoning requests: and the authority of the courts 

to rezone and the effects of a judicial rezoning in the 

absence of any vested property right. As to the substantive 

issue of comprehensive plan inconsistency, suffice it to say 

that the Board's determination came before the Circuit Court 

cloaked with a presumption of correctness, and there is 

nothing in the record sufficient to overcome such presumption. 

Argument 

The Judgment of the Circuit Court does not comport with 

the essential requirements of law fo r  the following reasons: 

A. The Circuit Court has held that the decision of the 

Board, on an application for  rezoning, was a quasi-judicial 

determination reviewable by petition for writ of certiorari, 

contrary to a consistent body of controlling precedent by this 

Court and the Florida Supreme Court. 

B. The Circuit Court has held that the Board denied the 

Respondents due process by failing to specifically advise the 

Respondents of t h e  reasons for denying the Respondents' 

rezoning application, which decision is not supported by the 

evidence and is contrary to controlling law regarding zoning 

decisions. 

C .  The Circuit Court, while holding that the Respon- 
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dents' amended rezoning application was deniei because of 

inconsistency with the controlling comprehensive plan, has 

nevertheless ordered the Board to consider such inconsistent 

rezoning as having been approved despite the Respondents' 

failure to comply with the condition precedent of Florida 

Statutes, Section 163.3215, so as to be entitled to challenge 

such comprehensive plan inconsistency determination, contrary 

to statute and case law. 

D. The Circuit Court failed to acknowledge contrclling 

precedent that t h e  law in effect at t h e  time a decision is 

rendered is what must be applied by the Court and that a new 

Leon County Comprehensive Plan, adopted in good faith pursuant 

to State mandate during the pendency of this litigation, 

thereafter controlled the use and development of the land 

involved herein and rendered this controversy moot. 

E. The Circuit Court has ordered the Board to approve 

future development orders far use and development of the 

Respondents' land without regard to whether or not such 

development orders are consistent with the applicable Leon 

County Comprehensive Plan, contrary to controlling statute and 

contrary to case l a w  that a property owner acquires no vested 

right i n  the use and development of land absent proof of a l l  

elements of an equitable es toppe l :  and the Circuit Court has, 

in effect, determined that there is such an equitable estoppel  

in this matter without having tried that issue and without 

having permitted the Board to introduce evidence on such 
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issue. 

F. The Circuit Court has entered Judgment granting a 

petition fo r  writ of certiorari on grounds which were not 

raised in the original complaint filed by Respondents and 

which were not raised in an amended pleading until long after 

the jurisdictional time period fo r  filing a petition for  writ 

of certiorari. 

G. The Circuit Court has entered Judgment against a 

party (Leon County) which--while being the only proper party 

to be the defendant in the lower court, pursuant to statute 

--was not named as a defendant in the original complaint filed 

herein, was not properly added or substituted as a defendant 

by motion and order of the Circuit Court, and was never 

served. The Petitioner, BOARD OF COUNTY COMMISSIONERS OF LEON 

COUNTY, is the only  party ever properly named as a defendant 

and the  only party ever served, but is the wrong defendant. 

Leaislative Determination 

The Circuit Court based its Judgment on a determination 

that the decision of the Board on a rezoning application was 

quasi-judicial in nature and, thus, reviewable by petition 

fo r  writ of certiorari; and this determination was, in turn, 

based on Snyder v. Board of County Commissioners of Brevard 

County, 16 F . L . W .  3057 (Fla. 5th DCA December 12, 1991), and 

Hirt v. Polk County Board of County Commissioners, 578 So.2d 

415 (Fla. 2d DCA 1991). 

There is a confusing body of case law opinions by the 
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Fifth and Second District Courts of Appeal which have gradu- 

ally established a right, within those districts, to a review 

of rezoning decisions by petition for writ of certiorari. 

-' See e-q., La Croix,  The Applicability of Certiorari Review 

to Decisions on Rezoning, 65 F1a.B.J. 105 (June 1991). A good 

part of this confusion has been generated by decisions of the 

Third District Court of Appeal relating to Dade County 

rezonings, which - are reviewable by petition for  writ of 

certiorari because of a special act applying only to Dade 

County. See La Croix, supra at 105, fn8. In the recent - 
Snyder opinion, the Fifth District Court decided to set out 

the reasoning and support for  its own position, and in doing 

so it recognized that its position was not based on 

controlling Florida precedent. 

In Snyder, the Fifth District Court adopted the rationale 

and reasoning of an Oregon case opinion in holding, at 16 

F.L .W.  3061-2, that: 

. . . Initial zoning enactments and comprehensive 
rezonings or rezonings affecting a large portion of the 
public are legislative in character. However, rezoning 
actions which have an impact on a limited number of 
persons or property owners, on identifiable parties and 
interests, where the decision is contingent on a fact or 
facts arrived at from distinct alternatives presented at 
a hearing, and where the decision can be functionally 
viewed as policy application, rather than policy setting, 
are in the nature of executive or judicial or quasi- 
judicial action but are definitely not legislative in 
character. (Footnote omitted.) 

This decision is directly contrary to the following 

controlling precedents of the Florida Supreme Court and to the 

following decisions of this Court, which hold that zoning and 
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rezoning decisions are legislative in character and which 

should have been followed by the Circuit'Court in this case: 

Gulf iS Eastern Development Corp. v. City of Fort Lauderdale, 

354 So.2d 57 (Fla. 1978); Josephson v. Autrey, 96 So.2d 784 

(Fla. 1957); County of Brevard v. Woodham, 223 So.2d 344 (Fla. 

4th DCA 1969), cert. den. 229 So.2d 872 (Fla. 1969); Graham 

v. Talton, 192 So.2d 324 (Fla. 1st DCA 1966): and Harris v. 

-' Goff 151 So.2d 642 (Fla. 1st DCA 1963). A s  legislative 

determinations, zoning decisions are not subject to review on 

petition fo r  writ of certiorari. Thompson v. City of Miami, 

167 So.2d 841 ( F l a .  1964); City of Tallahassee v. Poole, 294 

So.2d 52 (Fla. 1st DCA 1974); Watson v. Mayflower Property, 

.' Inc 223 So.2d 368 (Fla. 4th DCA 1969), cert. disch. 233 

So.2d 390 (Fla. 1970); Graham v. Talton, supra; and Harris v. 

Goff, supra. 

In Snyder, the Fifth District Court attempted to d i s t i n -  

guish prior decisions of the Flor ida  Supreme Court, but only 

dealt with two of them, Schauer v. City of Miami Beach, 112 

So.2d 838 (Fla. 1959), and Florida Land Co. v. City of Winter 

Sprinqs, 427 So.2d 170 (Fla. 1983). By strained intsrpreta- 

tians, the Snyder court found that these two cases only held 

that rezonings were legislative in character if they involved 

''a change in general policy of widespread applicability 

affecting a large area of the community" (Schauer) or "the 

validity and applicability of a legislatively-enacted compre- 
\ 

hensive zoning plan" (Florida Land Co.). The opinions them- 
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selves are not so limited, however: in fact, the Florida Land 

- Co. case involved nothing more than a common, garden-variety 

rezoning of a few parcels, and the opinion only held that the 

rezoning--like all other legislative decisions--was subject  

to petition and referendum provisions of the city charter. 

Gulf iS Eastern Development Corp. v. City of Fort Lauder- 

dale ,  supra, dealt with a s ing le  parcel of land, as did this 

Court's decisions in Graham v. Talton, supra, and Harris v. 

Goff, supra. There are also a host of opinions from other 

District Courts which, prior to the last few years, also 

consistently held that zoning and rezoning decisions--even 

relating to a single parcel--were legislative in character and 

not reviewable petition for writ of certiorari. 

County of Pasco v. 3. Dico, Inc., 343 So.2d 83 (Fla. 2d DCA 

1977); Norman v. Pinellas County, 250 So.2d 279 (Fla. 2d DCA 

1971); Town of Belleair v. Moran, 244 So.2d 532 (Fla. 2d DCA 

1971 ) ; and Hillsborouqh County v. Twin Lakes Mobile Homes 

Villaqe, Inc., 153 So.2d 64 (Fla. 2d DCA 1963). 

What has caused the Second and F i f t h  District Courts of 

Appeal to take it upon themselves to now s ta r t  characterizing 

rezoning decisions as quasi-judicial is not known, but it may 

well be the ongoing process of adoption of new comprehensive 

plans by all of Florida's cities and counties pursuant to the 

Growth Management Act of 1985. Because these new comprehen- 

sive plans are now supposed to provide much greater guidance 

and stability with regard to zoning decisions, and because all 
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local government development orders are now supposed to be 

consistent with the applicable comprehensive plan, some courts 

have begun to characterize a new comprehensive plan as a kind 

of "constitution" for  all zoning and development. E.g., 

Machado v. Musqrove, 519 So.2d 629, 632 (Fla. 3d DCA 1988). 

Furthermore, the Legislature established a statutory require- 

ment that every local government development order (which 

includes, by definition, an approval or denial of a rezoning 

application) be consistent with the local government's compre- 

hensive plan, and, in the Growth Management Act of 1985, it 

created an exclusive s t a t u t o r y  remedy f o r  the "review" of all 

development orders on the basis of claimed comprehensive plan 

inconsistency. 

It may now be felt by some judges that a new comprehen- 

sive plan establishes sufficiently explicit and controlling 

standards and guidelines for rezoning determinations that 

there is no more legislative discretion at the rezoning stage, 

only at the comprehensive planning stage. If that were true, 

and if the comprehensive plan standards were so explicit that 

one--and only one--zoning district category was appropriate 

for  each parcel of land, a decision on a rezoning application 

might indeed take on the characteristics of a quasi-judicial 

determination. However, with regard to most adopted compre- 

hensive plans--and certainly with regard to comprehensive 

plans adopted prior to the Growth Management Act of 1985, such 

as the Leon County Comprehensive Plan applicable when the 
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Respondents' rezoning application was denied--the standards 

are not that explicit. Under most comprehensive plans, more 

than one zoning district may be consistent with the comprehen- 

sive plan as to any parcel of land. In such cases, there is 

still legislative discretion to impose any consistent zoning 

district category. 

Nothing in the Growth Management Act of 1985, codified 

in Chapter 163, Florida Statutes, deprives cities and counties 

of the legislative authority in regard to the exercise of the 

police power in the form of zoning regulations, although it 

does put some limits on the exercise of that power. Within 

the constraints of each city's and county's comprehensive 

plan, local government legislative bodies may sti l l  exercise 

their legislative discretion. E.g., City of Jacksonville 

Beach v. Grubbs, 461 So.2d 160, 161 (Fla. 1st DCA 1985). 

There is no good reason fo r  the jud ic ia l  branch of government 

to now change the procedure for review, standard of review, 

or judicial deference accorded legislative determinations. 

There is not much Florida law concerning what is a quasi- 

judicial determination as opposed to a legislative one. The 

most often-cited case on the subject appears to be DeGroot v. 

Sheffield, 95 So.2d 912, 915 (Fla. 1957), in which a quasi- 

judicial determination was characterized as one for  which 

"notice and hearing are required and the judgment of the board 

is contingent on the showing made at the hearing . . ." The 
quoted portion of DeGroot v. Sheffield is occasionally relied 
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upon erroneously in other opinions attempting to distinguish 

a quasi-judicial determination from a legislative one. The 

opinion, however, literally provides that the above-quoted 

characteristics are what distinguish a guasi-judicial decision 

from an executive decision. It has nothing to do with the 

distinctions between both of those types of decisions and a 

legislative one. What constitutes a legislative decision is 

another issue entirely, but a legislative decision does not 

become quasi- judicial merely because a legislative body gives 

public notice of an issue and holds a public hearing on the 

matter. Board of County Commissioners of Hillsborouqh County 

v. Casa Development Ltd. 11, 332 So.2d 651, 654 (Fla. 2d DCA 

1976). By statute, every city and county is required to 

publish notice and hold public hearings to adopt every non- 

emergency ordinance. If notice and hearing were the only 

requirements, every non-emergency exercise af the police power 

by a city or county would be considered quasi-judicial rather 

than legislative! 

A s  concluded, after an examination of applicable case 

law, by the authors of Chapter 22, Florida Civil Practice 

After Trial (CLE 1966 ed.), certiorari is only available to 

review an action of an agency if that action "constitutes an 

exercise of judicial or quasi-judicial power preceded by 

notice and hearing, judicial in nature . . . . I' (Emphasis 

added.) - Id. at 1266. In one of the reviewed cases, Teston 

v. City of Tampa, 143 So.2d 473, 476 (Fla. 1962), the  court 
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stated: 

\ 

. , In the absence of specific valid statutory 
appellate procedures to review the particular order, it 
becomes necessary to ascertain whether the order is 
quasi- judicial or quasi-legislative. If the order is 
quasi-judicial, that is, if it has been entered pursuant 
to a statutory notice and hearing involvinq q uasi- 
judicial determinations, then it is subject to review by 
certiorari. Otherwise, remedy by equity suit and 
injunction is appropriate. . . . (Citations omitted; 
emphasis added.) 

A s  stated in 10 Fla.Jur.2d Constitutional Law 5141, 

citing 16 Am.Jur.2d Constitutional Law 9227:  

The legislative power has been described generally 
as being the power to make, alter, and repeal laws. T h e  
essential of the legislative function is the determina- 
tion of the legislative policy and its fornulatian and 
promulgation as a defined and binding rule of conduct. 

The determination of what particular rules apply to the 

use and development of each p a r c e l  of land within a city or 

county certainly seems to be a legislative function; and 

changing the zoning on any parcel of land is much more than 

changing a designation on a map--that change carries with it 

a completely different set of rules to be applied to the land 

and its use and development. 

The distinction between the legislative function and the 

judic ia l  function is that the "legislative function is to 

prescribe rules  for the control of others as distinguished 

from the j u d i c i a l  function, which is to follow rules made by 

itself or some superior authority." (Citation omitted.) 10 

Fla.Jur.2d Constitutional Law s144. In addition: 

The lawmaking function of the legislature involves 
the exercise of discretion as to the contents of a 
statute, its policy, or what it shall be. Public policy 
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or what constitutes public policy is a matter of legis- 
lative determination. The legislature establishes the 
public policy of the state unless restrained by organic 
law. 

The power and responsibility of devising remedies 
f o r  public evils as they develop in a changing civiliza- 
tion belong to the legislative rather than the judic ia l  
branch. Accordingly, the legislature has a wide discre- 
t i o n  in the exercise of its proper powers in the interest 
of the public welfare, and the courts ordinarily will not 
interfere with its discretion except in cases where the 
legislature seeks to regulate by statute the provisions 
of organic law. A similar rule applies to municipal 
legislative bodies.  . . . (Citations omitted.) 

- Id. 9147. Furthermore, "the right to pass a statute or 

ordinance" (that is, the legislative function) "includes the 

power to repeal or modify it . . . . I '  - Id. g149 and authori- 

ties cited therein. All of these general statements and 

considerations seem to support the long-established judicial 

interpretation that both adopting a zoning ordinance and 

arnendinq a zoning ordinance to change the rules  that apply to 

certain lands are legislative functions. 

There are numerous other factors which ought to be 

thoroughly considered by the Court before willy-nilly changing 

the law to now hold that rezoning decisions are quasi- 

judicial. An adequate review of all these considerations 

would take a treatise, yet there are also other significant 

issues the Board wishes to raise in this Petition. One major 

factor the Court aught to keep in mind, however, is (without 

citations of authority): that an agency which is acting in 

a quasi- judicial capacity is applying certain legal standards 

to facts which it adjudicates to arrive at the proper result; 
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the agency derives its power from some superior authority; if 

a local government legislative body adopts a zoning map 

legislatively, it could only amend the map legislatively or 

provide f o r  delegated authority, either to itself as an 

administrative body or to some other agency, to make such 

amendments; in order to delegate such authority, even to 

itself as an administrative agency, the legislative body would 

have to establish standards and guidelines f o r  the exercise 

of the delegated power: and applying such guidelines and 

standards to the facts of particular rezoning application 

would be the quasi-judicial determination. 

The only specific "standards and guidelines" which could 

possibly be applied by a city or county commission in acting 

on rezoning applications are those set out in the applicable 

comprehensive plan. This gets back again, then, to whether 

or not local legislative bodies have any remaining discretion 

in regard to choosing between zoning districts which a l l  would 

be consistent with the comprehensive plan. There would be no 

such discretion if the Local Government Comprehensive Planning 

and Land Development Regulation Act provided that a local 

government may not deny a development permit which is 

consistent with the comprehensive plan. The A c t ,  however, 

provides only that a local government may not approve a 

\ development permit which is inconsistent with the plan. 

Therefore, as a policy decision, the State Legislature has 

left local  government legislative bodies with the complete 
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discretion--subject only to constitutional limitations--to 

choose between alternative consistent zoning districts. That 

is a legislative function. 

Aside f r o m  the fact that rezoning decisions are simply 

legislative in nature, there are many good policy reasons fo r  

- not treating them as if they are quasi-judicial. If a11 

rezoning decisions are to be treated as quasi-judicial, most 

small Florida cities and counties will never be able to 

withstand judicial challenge to a rezoning decision, because 

they do not  have in their employ a professional planner or 

other experts necessary to make a record sufficient to support 

each decision and do not have the tax base to h i r e  such 

experts fo r  every (and, often, w )  rezoning application. If 

such decisions are treated as being quasi-judicial, they would 

only be reviewable by petition for  writ of certiorari based 

on the record made at the public hearing. Any applicant who 

wanted to insure an ultimate judicial rezoning would only have 

to retain whatever expert opinions would be necessary to make 

a prima facie case of comprehensive plan consistency. 

Such a change in the way rezoning decisions are reviewed 

would also change the standard of review when rezoning 

decisions are challenged as being arbitrary and unreasonable. 

Traditionally, rezoning decisions have been upheld if they 

made sense - f o r  any: reason related to public health, welfare, 

and safety. E . g . ,  City of Miami Beach v. Lachman, 71 So.2d 

148, 152 (Fla. 1954), app. dism. 348 U.S. 906 (1954). Such 
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a determination has traditionally been made in a -- de novo trial 

on the merits, even in review of a rezoning denial for a small 

parcel of land. E . g . ,  City of Jacksonville Beach v. Grubbs, 

supra. In other words, the test is whether the decision is 

right, not whether it is based on the right reason. Just as 

courts are often held to have been right but fo r  the wrong 

reason, so, too, have local government legislative bodies in 

relation to zoning. If the rule were different, a truly  awful 

zoning decision--completely inconsistent with a comprehefisive 

plan and adverse to the public health, welfare, and safety 

--would have to be upheld if the local government did not make 

a sufficient record and specifically identify the reason f o r  

such inconsistency and public harm. 

A further reason f o r  rejecting the Snyder philosophy is 

represented by the result in this case. Quasi-judicial 

proceedings require significantly more in terms of procedural 

due process, including--according to one recent opinion--no 

- ex parte communications with the decision-makers. Jenninqs 

v. Dade County, 17 F . L . W .  26 (Fla. 3d DCA December 17, 1991). 

Every time a local government denies a rezoning application, 

it would be subjecting itself to possible liability for a 

taking-without-due-process claim if it was later determined 

to have run a fou l  of such due process requirements. It is 

virtually impossible--particularly in smaller cities and 

counties--for local legislators to not receive ex parte 

communications on controversial rezoning matters. 
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Finally, it is not appropriate for a District Court o 

Appeal--much less a Circuit Court--to decide a case contrary 

to numerous controlling precedents of the Florida Supreme 

Court. If anything, the District Court should rule in 

accordance with the Supreme Court precedents, explain its 

reasoning why it believes the law should be changed, and 

certify the question to the Florida Supreme Court as one of 

great public importance. A Circuit Court in this district 

should similarly not take it upon itself to decide a case 

directly contrary to numerous controlling decisions of the 

District Court of Appeal based on a case opinion from another 

district, particularly when such case is pending on a motion 

fo r  rehearing (as is Snyder as of the filing of t h i s  Petition) 

and, if rehearing is denied, will certainly reach the Florida 

Supreme Court on conflict certiorari. 

Due Process 

In holding that the Board had deprived the Respondents 

of due process, the Court failed to make one significant 

finding. No person is guaranteed "due process" by either the 

United States Constitution or the Constitution of the State 

of Florida. What is guaranteed is that no person shall be 

deprived of l i fe ,  liberty, or property without due process. 

Therefore, to bottom its decision on the due process clause, 

the Circuit Court had to first find that the Respondents have 

been deprived of some property right ( l i f e  and liberty being 

irrelevant). E . q . ,  10 Fla.Jur.2d Constitutional Law 9367 and 

32 



cases cited therein. 

A s  discussed hereinafter, no person may acquire a 

praperty right in zoning or in a particular zoning district, 

under Florida law, absent all of the elements of an equitable 

estoppel. In this case, the issue of an equitable estoppel 

was neither pleaded nor tried, and the Circuit Court made no 

finding of an equitable estoppel. Therefore, since there was 

no deprivation of any property right, there could not have 

been any denial of due process. 

Assuming, however, that the Respondents had a property 

right in a zoning district f o r  which they had applied, the 

Circuit Court cited no authority for its determination that 

a legislative body's failure to provide specific reasons for  

deciding not to amend an ordinance somehow falls short of due 

process requirements. The Board can find no such authority. 

Assuming, however, that the Board's determination to not  

amend its zoning ordinance was a quasi-judicial determination, 

as h e l d  by the Circuit Court, the Board did make adequate 
findings as shown by the record. In denying the rezoning, the 

Board specifically adopted the recommendation of the Planning 

Commission. That recommendation was specifically based on a 

finding of comprehensive plan inconsistency which specifically 

referenced the plan land use map, which showed a considerably 

smaller commercial area, and a professional planning staff 

review of the application against the policies of the compre- 

hensive plan, which found that the rezoning was inconsistent 
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with f o u r  specific policies of the plan. The staff analysis 

was a public record available to the Respondents: it was 

discussed extensively at the Planning Commission hearings 

which the Respondents attended: and it was clearly understood 

by the Respondents, who specifically identified the map and 

the policies forming the basis of the inconsistency determi- 

nation in the first complaint filed in this case. 

Furthermore, where due process requires specific reasons 

or findings, it may be sufficient, o r  the error mag be 

harmless, if sufficient findings are supplied by necessary 

implication. E . q . ,  Troup v. Bird, 53 So.2d 717 (Fla. 1951), 

and Meehan v. Crowder, 158 Fla. 361, 28 So.2d 435 (1946). 

takes little implication to determine 

I t  

the 

specific reasons f o r  the inconsistency determination in this 

case. There does not appear to be any Florida case decision 

which would prohibit an agency from making any required 

findings by adopting the recommendations of a hearing officer 

or other reviewing agency. In fact, the Florida Adrninistra- 

tive Procedures Act specifically permits an agency subject to 

the Act to simply adopt a hearing officer's recommendations. 

Fla. Stat., §120.57(1)(b)10. 

Although the Circuit Court did not base its ultimate 

decision on this finding, it also found that the Respondents 

were deprived of due process by the Board's failure to permit 

the Respondents to further amend their application after all 

required public hearing advertisements had been given and 
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a f t e r  the required Planning Commission public hearing had been 

completed. Again, the Circuit Court cited no authority for  

this decision--because there is none. The Court simply 

concluded--without having the full Leon County Zoning 

Ordinance in the record and without the issue having been 

pleaded or tried--that there was no prohibition against such 

an amendment. The issue, however, is whether there is any 

requirement to permit such an amendment, rather than the 

filing of a new application; and there is no such legal 

requirement. If there were such a requirement, adversely- 

affected nearby property owners who had to repeatedly attend 

public hearings on successive amended applications would 

quickly see to a zoning ordinance change to prohibit such 

successive amendments. 

The Circuit Court also found--again without the issue 

being pleaded or tried--that the Respondents' further amended 

application required no further public hearing or advertise- 

ment. Had the issue been pleaded, the Board could have 

briefed the Circuit Court on all of the case law holding that 

there must be strict compliance w i t h  a l l  notice and hearing 

requirements regarding rezoning applications; that any zoning 

ordinance amendment enacted without such strict compliance is 

void ab initio; and that virtually the slightest change in 
regard to the requested rezoning requires new notices and 

hearings. E.q., Gulf & Eastern Development Corp. v. City of 

Fort Lauderdale, 354 So.2d 57 (Fla. 1978); Ellison v. City of 
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Fort Lauderdale, 183 So.2d 193 (Fla. 1966); David v. City of 

Dunedin, 473 So.2d 304 (Fla. 2d DCA 1985); Fountain v. City 

of Jacksonville, 447 So.2d 353 (Fla. 1st DCA 1984); City of 

Gainesville v. GNV Investments, Inc., 413 So.2d 770 (Fla. 1st 

DCA 1982); City of Sanibel v. Buntrock, 409 So.2d 1073 (Fla. 

2d DCA 1982), rev. den. 417 So.2d 328 (Fla. 1982); Skaqqs v. 

City of Key West, 312 So.2d 549 (Fla. 3d DCA 1975); Kelner v. 

City of Miami Beach, 252 So.2d 870 (Fla. 3d DCA 1971); and 

Florida Tallow Corp. v. Bryan, 237 So.2d 308 (Fla. 4th DCA 

1970). 

Even assuming that the Board's decision on this 

application was quasi-judicial in nature, and assuming that 
the Respondents had some property right in the requested 

zoning district, and assuming that due process required the 
Board to specify reasons for  a comprehensive plan 

inconsistency determination, - and assuming that the Board did 

not  adequately do so in adopting the Planning Commission's 

recommendation and the staff analysis which that recommen- 

dation incorporated, a denial of due process would not entitle 

the Respondents to have their property rezoned to a district 

inconsistent with the Leon County Comprehensive Plan. A l l  

that a denial of due process would entitle the Respondents to 

is due process (whatever that is under the circumstances). 

When the  Circuit Court entered its May 2, 1991 Order 

remanding the application to the Board for  a reconsideration 

of the application and a specification of reasons, it was 
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clear from how the Court directed the Order to be drafted that 

the Court intended to treat the Board's response as a new 

development order and to give the Respondents a new cause of 

action under 5163.3215. T h e  Board chose not  to reconsider the 

application fo r  several reasons, one being that the Board felt 

it had set forth specific reasons by its adoption of the 

Planning Commission recommendation. The Board also felt that 

the Court was simply wrong in deciding that there was such a 

due process requirement in relation to a legislative determi- 

nation and that, if t h e  Board reconsidered the application and 

revived the  Respondents' cause of action under the statute, 

the Board would be prejudiced in later appealing the due 

process determination. 

The Board felt comfortable with the Circuit Court's 

holdings, in the May 2, 1991 Order, that the September 26, 

1989 rezoning denial was - a development order subject to 

5163.3215 and that the Respondents had failed to comply with 

the statutory condition precedent: and the Board chose to 

appeal any final judgment entered on a denial of due process 

basis, rather than create for  the Respondents a new cause of 

action on the substantive issue of comprehensive plan 

inconsistency. (The Board also considered that the Circuit 

Court might simply not have been made f u l l y  aware of the 

specific reasons fo r  the inconsistency determination already 

in the record. ) Little did the Board suspect that, by its 

choosing to depend on an appeal on the basis of there having 
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been no denial o due process, the Circuit Court was going to 

arbitrarily--and based on the same record.-reverse its earlier 

decisions as to the statutory remedy. Such an arbitrary and 

clearly erroneous reversal borders on mere punishment or 

retribution f o r  choosing to not give the Respondents a new 

substantive cause of action. 

The Board would not argue that there could be no 

circumstance in which due process might be a valid basis fo r  

reversing an inconsistency decision on a development order and 

ordering a reconsideration of a development permit. A s  an 

example, a building official could revoke a building permit 

and identify several reasons fo r  doing so which are not 

related to comprehensive plan inconsistency; a new building 

permit appl icat ion could be submitted thirty days later, 

rectifying the specified problems; and the local government 

could t a k e  the position that an additional reason for the 

first denial w a s  that the use for which the building was 

designed and planned was inconsistent with the comprehensive 

plan and that  the first denial (never challenged under 

5163.3215) amounted to an administrative res judicata as to 

any subsequent building permit applications fo r  the same use. 

Admittedly, that is a far-fetched factual situation, as 

opposed to the fac ts  of this case which involves a rather 

garden-variety'rezoning denial. The point, however, is that 

the Board's position regarding the due process issue is 

reasonable and logical considering the facts  of this case, and 

I 

- 
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the Board should no t  be penalized by the Circuit Court on 

other issues fo r  its position on this issue. The Board's 

position on the due process issue is particularly well- 

reasoned and considered in light of t h i s  Court's decision in 

Parker, in which the Court held that the very reason fo r  the 

verified complaint and response process required by S163.3215 

was the crystallization of the comprehensive plan consistency 

issues. 

Literally, and as this Court interpreted it in Parker, 

the statutory remedy placed the burden on the Respondents to 

first identify within a limited time why they claimed the 

denial of their requested rezoning was inconsistent with the 

comprehensive plan. The Circuit Court in this case relieved 

them of that obligation and placed the burden on the Board to 

justify, on the basis of comprehensive plan consistency, each 

of its decisions on development permit applications or be 

subject--even long af ter  the fact--to statutory actions 

challenging such decisions. If the Circuit Court's interpre- 

tation of the statute is to be consistently applied, it would 

mean that any development order the Board approved would be 

subject to possible litigation and review for  years there- 

after, by persons adversely-affected by the approval, unless 

the Board is able to identify all of such adversely-affected 

parties and provide them with specified reasons f o r  deciding 

that the requested development permit  was plan-consistent. 
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Statutory Remedy 

Regardless of whether the action of the Board on the 

Respondents' rezoning application was legislative or quasi- 

judicial, it is clear, as detailed above, that the reason fo r  

the denial of the application was inconsistency with the  Leon 

County Comprehensive Plan. 

The Leon County Comprehensive Plan was adapted pursuant 

to the Local Government Comprehensive Planning A c t  of 1975. 

The A c t  has now been renamed (by the  Growth Management Act of 

1985) as the Local Governmental Comprehensive Planning and 

Land Development Regulation Act and includes the following 

pertinent provisions. 

163.3161 Short title; intent and purpose.-- 

(1) This part shall be known and may be c i t e d  as the 
"Local Government Comprehensive Planning and Land 
Development Regulation Act." 

. . .  
( 5 )  It is t h e  intent of this act that adoDted commehen- .~ L 

sive plans  shall have the legal status set out in this 
act and that  no public or private development shall be 
nermitted exceDt in conformitv with ComDrehensive Dlans. 
or elements or portions thereof, prepared and adopted in 
conformity with this act. 

. . .  
163.3164 Definitions.-- 

As used in this act: 

. . .  
( 6 )  "Development order'' means any order granting, 
denyinq, or granting with conditions an application for 
a development permit. 

(7) "Development permit" includes any building permit ,  
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zoning permit, subdivision approval, rezoninq, certifica- 
tion, special exception, variance, or any other official 
action of local government having the effect of permit- 
ting the development of land. 

. . .  
163.3194 Legal status of comprehensive plan.-- 

( l ) ( a )  After a comprehensive plan or element or portion 
thereof has been adopted in conformity with this act, a l l  
development undertaken by, and all-  actions taken in 
reqard to development orders by, q overmental aqencies 
in reaard to land covered bv such Dlan or element shall 
be consistent with such plan or element as adopted. 

. . . (Emphasis added.) 

A county, therefore, may not rezone land inconsistently 

with its comprehensive plan, and, regardless of the zoning of 

any property, it is the comprehensive plan which controls its 

use and development. Therefore, since the Respondents did not 

challenge the validity of any of the comprehensive plan 

policies which were the basis for  the Board's decision to deny 

the requested rezoning, the Respondents had to demonstrate 

from the record and argue successfully that the Board's 

decision as to comprehensive plan inconsistency was in error 

and that denial of the rezoning would have been inconsistent 

with the comprehensive plan. Leon County v. Parker, supra. 

Florida Statutes, Section 163.3215--also part of the 

Local Government Comprehensive Planning and Land Development 

Regulation Act--provides an exclusive remedy fo r  any adversely 

affected person to challenge any development order of a local 

government on the basis of comprehensive plan inconsistency. 

The statute, however, requires compliance with a condition 
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precedent, and the Respondents failed to comply with said 

condition precedent or to allege such compliance. T h e  appli- 

cable portions of 5163.3215 are hereinafter set out in full: 

163.3215 
through development orders. 

Standing to enforce local comprehensive plans 

(1) Any aggrieved or adversely affected party may 
maintain an action for  injunctive or other relief against 
any local government to prevent such local government 
from taking any action on a development order, as defined 
in 5163.3164, which materially alters the use or density 
or intensity of use on a particular piece of property 
that is no t  consistent with the comprehensive plan 
adopted under this part. 

. . .  
(3) . . 

(b) Suit under this section shall be the sole 
action available to challenqe the consistency of a 
development order with a comprehensive plan adopted 
under this part. 

( 4 )  A s  a condition precedent to the institution of an 
action pursuant to this section, the cornplaininq party 
shall first file a verified complaint with the local 
qovernment whose actions are complained of setting forth 
the facts upon which the complaint is based and the 
relief sought by the complaining party. The verified 
complaint shall be filed no later than 30 days after the 
alleqed inconsistent action has been taken. The local 
government receiving the complaint shall respond within 
30 days after receipt of the complaint. Thereafter, the 
complaining party may institute the action authorized in 
this section. However, the action s h a l l  be instituted 
no later than 30 days a f t e r  the expiration of the 30- 
day p eriod which the local government has to take 
appropriate action. Failure to comply with this 
subsection shall not bar an action for a temporary 
restraining order to prevent immediate and irreparable 
harm from the action complained of. 

. . . (Emphasis added.) 

The Complaint filed by the Respondents did no t  even 

allege, generally, in conformance with Fla. R. C i v .  P. 
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1.120(c), that all conditions precedent had been performed or 

had occurred, nor did the Respondents' first three amended 

complaints. It was not until their Restated [Fourth Amended] 

Complaint, filed after Parker v. Leon County, supra, had been 

decided, that the Respondents attempted to portray the 

required statutory condition precedent as nothing more than 

an available administrative remedy and pleaded futility of 

compliance. Alternatively, the Respondents alleged that they 

had substantially complied with the condition precedent. They 

also tried to distinguish Leon County v. Parker, supra, from 

this case in any way possible. 

The Parker case did not involve a rezoning denial, but 

a true quasi-judicial determination on the denial of a 

subdivision application. The application had been denied 

because of inconsistency with the county comprehensive plan. 

The plaintiffs filed a certiorari action without complying 

with, or alleging compliance with, the 5163.3215 condition 

precedent. Leon County argued that, since the denial of the 

subdivision application was based on comprehensive plan 

inconsistency, the only way the plaintiffs could prevail was 

to argue that approval of the plat was consistent with the 

plan and denial inconsistent. The Court agreed with the 

county and found that, since the plaintiffs w e r e  challenging 

a development order (which is defined to include the denial 

of a subdivision application) as being inconsistent with the 

comprehensive plan, the plaintiffs' only available remedy was 
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under the statute. 

The instant case cannot be distinguished. The Respon- 

dents' rezoning application was denied because of comprehen- 

sive plan inconsistency, and the  only way the Respondents can 

prevail is to argue that their requested rezoning was consis- 

tent with the comprehensive plan and the denial inconsistent. 

Denial of a rezoning is included within the definition of a 

development order. Since the Respondents cannot prevail 

without challenging that development order as being 

inconsistent with the Plan, their only available remedy is 

under the statute. 

A s  noted above and in Parker, the Respondents' exclusive 

remedy is a statutory cause of action under 9163.3215, not a 

common law certiorari petition or an action under the 

Declaratory Judgment A c t .  In Florida, while satisfaction of 

conditions precedent may usually be alleged generally, a 

pleader relying on a cause of action created by statute must 

specifically allege compliance with statutory prerequisites. 

Sari Marco Contractinq Co. v. State, Department of Transpor- 

tation, 386 So.2d 615, 617 (Fla. 1st DCA 1980). Florida 

courts also appear to require strict compliance with such 

statutory conditions precedent. E . q . ,  Stresscon v. Madiedo, 

16 F . L . W .  442 (Fla. June 13, 1991); Ferry-Morse Seed Co. v. 

Hitchcock, 426 So.2d 958 (Fla. 1983); and Gannett Florida 

Corp. v. Montesano, 308 So.2d 599 (Fla. 1st DCA 197S), cert. 

den. 317 So.2d 78 (Fla. 1975). 
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Furthermore, compliance with a condition precedent to a 

statutory cause of action is an essential element of the cause 

of action, and an action cannot be properly commenced until 

all of such elements are present. Ferry-Morse Seed Co. v. 

Hitchcock, supra at 961, and Orlando Sports Stadium, Inc. v. 

Sentinel Star Co., 316 So.2d 607, 610 (Fla. 4th DCA 1975). 

The Respondents alleged that compliance with the 

statutory condition precedent should be dismissed or excused 

in their case. This argument ignored the fact that the 

Respondents never pleaded or invoked the jurisdiction of the 

Court under 5163.3215. The argument also shrewdly, decep- 

tively, and continuously spoke in terms of exhausting an 

administrative remedy and confused that doctrine with a 

s t a tu to ry  condition precedent. 

Required exhaustion of administrative remedies is a 

judicial doctrine based on policies which include deference 

to agencies which are part of the executive or legislative 

branches of government and a policy of not stifling adminis- 

trative action before it has run its course. 1 Fla.Jur.2d 

Administrative Law 5147, and cases cited therein. There are 

several bases for  excusing exhaustion of remedies in certain 

instances. On the other hand, as stated above, a statutory 

condition precedent is an element of a statutory cause of 

action, compliance with which must be pleaded in order to 

state a cause of action. 40 Fla. Jur. 2d Pleadinqs §79 

(entitled "Statutory Conditions" ) , and cases cited therein. 
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If all elements of the action as required by statute are not 

present, the court has no jurisdiction of the subject matter. 

Conversely, as stated in the concurring opinion of Judge 

Ferguson in Warner v. City of Miami, 490 So.2d 1045 (Fla. 3d 

DCA 1986), "the failure-to-exhaust defense does not go to 

subject matter jurisdiction but to court policy . . . ." 
Even assuming, however, that what was involved here was 

simply the failure to exhaust an administrative remedy, rather 

than non-compliance with a statutory condition precedent, the 

facts and cases relied upon by the Respondents would not 

justify even a failure to exhaust an administrative remedy. 

The only fact pleaded by the Respondents to support t h e i r  

"futility" argument was that their rezoning application had 

been denied. The implication was that the Board had obviously 

taken a position, therefore any "rehearing" or reconsideration 

would necessarily be fruitless. The Respondents could say as 

much, however, about any denial by a local government of any 

permit application. Accepting that argument would make the 

exhaustion-of-remedies requirement totally meaningless. 

The Respondents also represented to the Court that they 

had substantially complied by serving the Complaint filed in 

the Circuit Court on the Board. Of course, that was after the 

litigation had already commenced, and the Respondents ignored 

the fact that the judicial Complaint was not verified. More 

importantly, however, the only Florida authority cited by the 

Respondents in support of this argument had to do with the 

46 



premature filing of a notice of appeal. That is considerably 

different than filing a lawsuit before every element of a 

cause Of action is in existence. A s  noted above, compliance 

with a statutory condition precedent is an element of the 

statutory cause of action. A s  held in Orlando Sports Stadium, 

Inc. v. Sentinel Star Company, supra at 610: 

. . . A cause of action must e x i s t  and be complete 
before an action can be commenced or, as sometimes 
stated, the existence or non-existence of a cause of 
action is commonly dependent upon the state of facts 
existing when the action was begun. A s  a general rule 
the Plaintiff may not be permitted to cure the defect of 
non-existence of a cause of action when suit was begun, 
by amendment of his pleadings to cover subsequently 
accruing rights, 1 Am.Jur.2d, Actions, Sec.58. 

In Hassam Realty Corporation v. Dade County, 178 
So.2d 747 (1965), wherein the plaintiff appealed a final 
order dismissing its amended complaint, the 3rd D.C.A. 
stated: 

"If a plaintiff has no valid cause of action on the 
facts existing at the time of filing suit, the 
defect cannot ordinarily be remedied by the accrual 
of one while the suit is pending. We do not  find 
that this rule has been changed by the Rules of 
Civil Procedure which provide for  amended or 
supplemental pleadings. . . . 

See also Ferry-Morse Seed Co. v. Hitchcock, supra. 

T h e  Respondents attempted to avoid the statutory 

condition precedent, t o  argue that a petition for writ of 

certiorari was still available to challenge an inconsistency 

determination, and to distinguish this case from Parker, all 

based on representations of what was held in Gregory v. C i t y  

of Alachua. 553 So.2d 206 (Fla. 1st DCA 1989), but this is an 

extremely confusing opinion. The opinion does recite, how- 

ever, t h a t  the plaintiffs i n  t h a t  case, prior t o  trial, had 
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withdrawn the count of their complaint- which dealt with a 

challenge to a rezoning for comprehensive plan inconsistency. 

- Id. at 207. The only count which appeared to have been tried 

--and framed in the pretrial order--was one which sought a 

declaration that, in rezoning the property, the city's City 

Commission and Planning Commission were required to make 

findings of fact as to comprehensive plan consistency. Never- 

theless, the trial court entered a final judgment on the 

withdrawn consistency count. In addition, the trial court had 

entered a pretrial order reflecting that only the record 

before the City Commission would be considered, but then 

considered de novo evidence, but then appeared to limit its 

consideration to the record. 

What the majority opinion in Gregory held is very 

unclear, except that it remanded the case with directions to 

consider only the issues framed in the pretrial order (i.8, 

excluding the substantive consistency issue). Regarding this 

opinion, the Respondents attempted to make mountains out of 

two molehills, one each in the majority and dissenting 

opinions. The Respondents' reference to the majority opinion, 

however, was only to a footnote which provided that, in spite 

of 9163.3215, traditional zoning remedies remain available: 

of course, the Court was only speaking in regard to a case in 

which the comprehensive plan consistency challenge had been 

withdrawn. Obviously, many other remedies are available when 

a rezoning is denied for  reasons other than comprehensive plan 
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inconsistency. T h e  Respondents' reference to the dissenting 

opinion was only to Judge Wentworth' s "suggesting that certio- 

rari review was not available when there was a consistency 

issue. I' However, Judge Wentworth was only saying that the 

sole issue to be tried under the pretrial order in that case 

(whether the record supported a finding of comprehensive plan 

inconsistency) was the wrong issue, because she believes that 

proceedings under 9 163.3215 challenging the consistency of 

development orders are de novo actions, not appellate reviews 

limited to a record, 

The Circuit Court in this case found in an interlocutory 

Order that the Board's denial of the Respondents' rezoning 

application was a "development order" and that the Respondents 

had not  complied with the statutory condition precedent to be 

able to challenge that development order on comprehensive plan 

consistency issues. Based on the  facts of the case, the 

specific terms of the statutory remedy, and this Court's 

decision in Parker v. Leon County, such conclusions were 

inescapable. Then, simply because the Board chose to disagree 

with the Circuit Court on its conclusion that due process had 

been denied the Respondents and to appeal on that issue, 

rather than reconsider the rezoning application and arguably 

give the Respondents a new development order and a new 

statutory cause of action, the Circuit Court arbitrarily 

reversed itself in every way p o s s i b l e  and made completely 

contradictory findings. 
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The only way the Circuit Court could reach the conclusion 

that the Respondents were not bound by the statutory condition 

precedent s e t  out in Fla. Stat., 5163.3215, was to t a k e  out 

of context one phrase in the  statute and conclude that a 

denial of a requested development permit was not a development 

order "which materially alters the use or density or intensity 

of use" of the land involved. The same reasoning would apply, 

however, to every development permit denial. Y e t ,  t h i s  Court 

has specifically h e l d ,  in Parker, that the statute applies to 

all development orders, which is defined to include denials 

as well as approvals. The Circuit Court's decision is merely 

a complete refusal to recognize and apply Parker. BY 

completely refusing to apply directly controlling precedent, 

the Circuit Court has departed from the essential requirements 

of l a w .  

The only way the Circuit Court could hold that the 

Respondents' August 12, 1991 "Verified Complaint" met the 

requirements of the statutory condition precedent was by 

completely ignoring recent direct precedent of the Florida 

Supreme Court directly on point on virtually identical facts.  

In Stresscon v. Madiedo, 16 F.L.W. 442 (Fla. June 13, 1991), 

the Court held in relation to a different statutory cause of 

action (a mechanic's lien) that a similar condition precedent 

requiring a timely verified document could not be satisfied 

by providing the document timely but the verification later. 

Thus, even assuming that the "Verified Complaint" was not 
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twenty-one months late because of the Board's response to the 

Court's remand Order, this document still did not meet the 

statutory requirement. 

Effect of New Comprehensive Plan 

The allegations of the Respondents' various complaints 

assumed that the comprehensive plan provisions which formed 

the basis of denial of their requested rezoning were still 

relevant. That was not the case, however, when this action 

was decided. On July 16, 1990, Leon County adopted a complete 

new comprehensive plan, by Leon County Ordinance Number 90- 

30, in accordance with the requirements of Fla. Stat., 

9163.3167. ( A :  101-16) 

In Florida, the law which applies in regard to the 

approval or denial of an application is the law in effect at 

the time the application is acted upon, and not the law in 

effect when the application is filed. E . g . ,  City of Boynton 

Beach v. Carroll, 272 So.2d 171 (Fla. 4th DCA 1973), cert. 

den. 279 So.2d 871 (Fla. 1973); City of Coral Gables v. 

Sakolsky, 215 So.2d 329 (Fla. 3d DCA 1968), cert. den. 225 

So.2d 526 (Fla. 1969); and Davidson v. City of Coral Gables, 

119 So.2d 704 ( F l a .  3d DCA 1960), cert. disch. 126 So.2d 739 

(Fla. 1961). The law that applies when a judicial determi- 

nation is made by a trial court is the law in effect when the 

suit is decided, and not the law in effect when the lawsuit 

is filed. E.g., Broach v. Younq, 100 So.2d 411 (Fla. 1958); 

City of Boynton Beach v. Carroll, supra: and Davidson v. City 
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of Coral Gables, supra. 

Similarly, Florida courts have many times held that, on 

an appeal from a trial court judgment, the applicable law is 

that in effect when the appeal is decided, and not the law in 

effect when the final judgment was entered. E . g . ,  Hendeles 

v. Sanford Auto Auction, Inc., 364 So.2d 467 (Fla. 1978); 

Rohrsen v. Waco Scaffold & Shorinq Company, 355 So.2d 770 

(Fla. 1978); Rader v Variety Children's Hospital, 323 So.2d 

564 ( F l a .  1 9 7 5 ) ;  F l o r i d a  East Coast Railway Company v. Rouse, 

194 So.2d 260 ( F l a .  1 9 6 7 ) ;  Board of Public Instruction of 

Orange County v. Budqet Commission of Oranqe County, 167 So.2d 

305 (Fla. 1964); City of Miami Beach v. Prevatt, 97 So.2d 473 

(Fla. 1957), cert. den. 355 U . S .  957 (1958); City of Pompano 

Beach v. Haqqerty, 530 So.2d 1023 (Fla. 4th DCA 1988), cert. 

den. 109 S.C. 1317 (1989); Department of Administration v. 

Brown, 334 So.2d 355 ( F l a .  1st DCA 1976), cert. den. 344 So.2d 

323 (Fla. 1977); Fitzsimmons v. City of Pensacola, 297 So.2d 

107 (Fla. 1st DCA 1974), cert. den. 304 So.2d 129 (Fla. 1974); 

and Tsavaras v. Lelekis, 246 So. 2d 789 (Fla. 2d DCA 1971), 

cert. den. 249 So.2d 687 (Fla. 1971). 

These rules apply with regard to zoning litigation, 

concerning amendments to a zoning ordinance or other 

controlling law enacted or amended during the pendency of a 

controversy, unless the amendment would affect a vested 

substantive right or unless the amendment was adopted in bad 

faith. E.q., Broach v. Young, supra; City of Miami Beach v. 
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Prevatt, supra: City of Pompano Beach v. Haggerty, supra: Town 

of Palm Beach v. Royal Palm Beach Hotel, Inc., 298 So.2d 439 

( F l a .  4th DCA 1974); C i t y  of Boynton Beach v. Carroll, supra: 

Tsavaras v. Lelekis, supra; and Davidson v. City of Coral 

Gables, supra. 

As stated in Tsavaras v. Lelekis, supra a t  790, property 

owners do nat have vested property rights in the zoning 

ordinances of a local government. There are, of course, many 

cases holding that there is no vested right in the 

continuation of existing zoning or land use regulations in the 

absence of matters creating an equitable estoppel. E.q., City 

of Miami Beach v. 8701 Collins Avenue, 77 So.2d 428 (Fla. 

1954). 

Many of the principles discussed above are summed up and 

applied in City of Cainesville v. Cone, 365 So.2d 737, 739 

(Fla. 1st DCA 1979), which held that: 

An owner of property acquires no vested rights in 
the continuation of existing zoning or land use regula- 
tions as to such property unless matters creating an 
estoppel against the zoning authority have arisen. City 
of M i a m i  Beach v. 8701 Collins Avenue, 77 So.2d 428 (Fla. 
1954). An estoppel cannot arise so as to create a vested 
right in a particular zoning category in the absence of 
the expenditure of money in compliance with the existing 
zoning, Edelstein v. Dade County, 171 So.2d 611 (Fla. 
3d DCA 1965). There is no suggestion of estoppel in the 
record before us. It appears to be quite incongruous to 
suggest that while the law is clear that one may not 
acquire any vested right in the continuation of an 
existing zoning category, he may upon the filing of a 
petition fo r  a new zoning category, acquire a vested 
right in the zoning category. Further, it is clear that 
a city may adopt an amendment to a land use ordinance 
even during pendency of a controversy and the controversy 
must then be determined on the  basis of the law as 
amended. City of Coral Gables v. Sakolsky, 215 So.2d 329 
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(Fla. 3d DCA 1968). . . . 
See, also, City of Boynton Beach v. Carroll, supra at 

173, holding that even a building permit which had been 

properly issued can be revoked based upon a new ordinance, 

unless an equitable estoppel exists, and that courts must 

apply new ordinances in effect when a decision is rendered, 

even though a permit or approval would have been proper when 

applied for, unless an equitable estoppel can be proved. 

Once the issue of the new comprehensive plan was raised 

in the Circuit Court by the Board, the Respondents argued that 

the law in effect at the time they filed their rezoning 

application should control. Only three cases were cited by 

the Respondents, however, the first being Southern Cooperative 

Development Fund v. Driqqers, 696 F.2d 1347 (11th Cir. 1983). 

The Southern Cooperative opinion is a rambling dissertation 

on several subjects, foremost of which is whether the parti- 

cular subdivision ordinance involved therein required approval 

of a proposed subdivision as a clear legal duty or involved 

the exercise of some discretion in the approving o f f i c i a l s .  

(There was found to be no discretion under the applicable 

ordinance and no basis for  refusing plat approval. Clearly,  

that situation is distinguishable from a discretionary, 

legislative decision on rezoning.) 

The court in Southern Cooperative then ruled on whether 

a new land development code, adopted during the pendency of 

the controversy to implement a county's comprehensive plan, 
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could be the basis for  still refusing plat approval. The 

cour t  said: 

. . . There is no question that plaintiffs' p l a t  
application does not meet the requirements of the new 
Development Code. It follows, defendants argue, that the 
land use ordinance can be amended during the pendency of 
a controversy, and that the controversy must then be 
determined on the basis of the amended law. See State 
Etc. v. Oyster Bay Estates, Inc., 384 Sa.2d 478 (Fla.App. 
1980); Lelekis v. Liles, 240 So.2d 478 (Fla.1970); C i t y  
of Miami Beach v. 8701 Collins Ave., 77 So.2d 428 (Fla. 
1954). A s  we see it, however, these cases simply de- 
clined to apply the law of equitable estoppel when there 
was an absence of a factual basis for  its application. 
But this line of authorities is inapposite here f o r  
several reasons. 

696 F.2d at 1354. 

The court then attempted to distinguish the cited Flor ida  

cases. Ultimately, however, the court found that the new land 

development code did not apply because it was adopted to 

implement the comprehensive plan and, under Florida Statutes, 

was required to be consistent with that comprehensive plan; 

and because the comprehensive plan itself exempted from its 

requirements and from its implementing regulations any 

development an application f o r  which was pending when the plan 

was adopted. 696 F.2d at 1355. Any discussion of Florida 

cases on equitable estoppel and whether a newly-adopted 

ordinance affected a pending controversy was, therefore, 

obiter dictum. 

A s  to the three cases cited by the court in that portion 

Of its opinion quoted above, this federal court was simply 

wrong in its analysis of Florida law. Those three cases, 

along with all of those other Florida cases cited above in 
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this Petition, do hold that an ordinance, newly adopted during 

the pendency of a controversy, does apply unless the facts 

support an equitable estoppel or unless the new ordinance was 

adopted in bad faith. Quite obviously, the cases also dealt 

with whether the facts of each case supported an equitable 

estoppel so as to foreclose the application of the general 

rule 

One of the other cases cited by the Respondents was City 

of Margate v. Amoco Oil Co., 546 So.2d 1091 (Fla. 4th DCA 

1989), which involved a subsequently-adopted ordinance that 

clearly was not adopted in good faith f o r  the benefit of the 

public health, welfare, and safety, but was tailored in many 

respects to specifically focus on the plaintiffs' previously- 

denied application and provide several bases f o r  having denied 

it. 

The last case c i t e d  by the Respondents was Dade County 

v. Jason, 278 So.2d 311 (Fla. 3d DCA 1978), which also 

involved the issuance of a non-discretionary (building) permit 

and in which the court, again, spec i f ica l ly  found bad faith 

on the part of the defendant county. In that case, the plain- 

tiff had been advised that its permit application met a l l  

requirements, had been approved, and was ready to be picked 

up. However, focusing on the plaintiff's specific develop- 

ment, the county refused to issue the permit  to allow time fo r  

the county manager to declare a moratorium and process an 

ordinance amendment to prohibit the development. 
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The applicable rule of law is as stated by the Florida 

Supreme Court in Broach v. Young, supra at 414: 

The Aiken and Harris cases place this Court with 
those that hold that if the application is unreasonably 
refused or delayed and the subsequent ordinance enacted 
in bad faith, the law at the time of the application 
should be applied. . . . (Emphasis added.) 

The most recent Florida decision on this issue, City of Mar- 

qate v. Amoco Oil Co., supra, was decided on the same basis. 

As demonstrated by the pleadings in the Circuit Court, 

the parties hereto disagreed as to whether the Respondents' 

application was unreasonably denied, but it is clear that Leon 

County's new comprehensive plan, whatever its provisions are 

concerning the use and intensity of development of the Respon- 

dents' land, was not  focused on the Respondents' specific 

application and was not adopted in bad faith but pursuant to 

mandated State requirements, regulations, and policies. Bad 

faith was never pleaded by the Respondents, even by bare legal 

conclusion. Furthermore, the Respondents could not have 

proved bad faith based on a certiorari record, but would have 

had to have introduced evidence to establish that fact in a 

-- de novo proceeding. 

The new Leon County Comprehensive Plan, adopted July 16, 

1990, by Leon County Ordinance No. 90-30, was not adopted in 

bad faith; it was mandated by Fla. Stat., 5163.3167. The 

effect of the new comprehensive plan is that Leon County is 

prohibited from issuing any development order inconsistent 

with the new comprehensive plan. Fla. Stat., §163.3194(1)(a). 
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"Development Order" is defined in Fla. Stat., 5§163.3164( 6) 

and (7), as including any order granting or denying an 

application €or rezoning, subdivision approval, building 

permit, or any other permit or approval having the effect of 

permitting the development of land. 

Unless the proposed rezoning which is the subject of this 

litigation is consistent with the new Leon County Comprehen- 

sive Plan, it should not now be approved. Unless the proposed 

development which is the subject of this litigation i s  

consistent with the new Leon County Comprehensive Plan, Leon 

County may not issue any further permits or approvals f o r  the 

development as proposed, even if the zoning is approved. 

Based upon the authorities cited herein, this pending 

controversy should now be decided pursuant to the requirements 

and limitations of those portions of Chapter 163, Florida 

Statutes, identified herein, and the newly adopted Leon County 

Comprehensive Plan. The requested rezoning, or a similar 

application, may well be consistent with the  new comprehensive 

plan. There has been no review, however, of the proposed 

rezoning pursuant to the new comprehensive plan, and the 

initial determination of whether or not the proposed rezoning 

is consistent should be made by the zoning authority based on 

a proper application, rather than by the courts. 

The facts of this case cannot be distinguished from any 

other decision of a local government denying, in good faith, 

a development permit application prior to the adoption of a 
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new comprehensive plan or zoning ordinance or other regulation 

affecting the permit sought. The mere fact that there is a 

good faith dispute as to such a denial, and that a court 

substitutes its judgment for the local government's with 

regard to that dispute, should not negate all that body of 

case law holding that the law in effect at the time a judicial 

decision is rendered controls. All of those cases themselves 

involved nothing more than a good faith dispute as to a local 

government denial and a subsequent controlling ordinance. 

Absence of Vested Riqht 

Had the Board approved the Respondents' requested 

rezoning, it could have revoked that approval based on the new 

Leon County Comprehensive Plan unless the zoning was 

consistent with the new plan or unless the Respondents were 

able to establish a vested right. Absent a vested right, by 

way of equitable estoppel, the Board could even have revoked 

a building permit based on a subsequently-adopted ordinance. 

E.g., City of Hollywood v. Hollywood Beach Hotel Co., 283 

So.2d 867 (Fla. 2d DCA 1973), and cases cited therein. A s  

stated in City of Gainesville v. Cone, supra, the Respondents 

cannot have acquired a vested right in a zoning district 

simply because they filed an application f o r  rezoning to that 

district. Nevertheless, the Leon County Comprehensive Plan 

provided for the determination of vested rights as of the date 

the plan was adopted. In Leon County Ordinance No. 90-31, the 

County also adopted a procedure fo r  vested rights applications 
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and their determination. (A :  376) T h e  Respondents did not 

plead that they had followed the procedures set out in that 

ordinance and obtained a determination of a vested right. 

T h e  effect of the Circuit Court's Judgment appears to be 

that the Board must now treat the Respondents' property as 

being zoned in accordance with their denied application and 

permit the property to be developed in accordance with that 

zoning designation, regardless of whether that zoning, and 

development pursuant to the zoning, is consistent with the new 

comprehensive plan;  regardless of whether or not the Respon- 

dents could possibly establish a vested right in the zoning; 

and regardless of whether the property is developed in the 

near future or many years from now. In other  words, the 

Circuit Court has, in effect, given the Respondents a 

perpetual vested right. 

AS noted above, the only basis in Florida law for  a 

vested property right is equitable estoppel, but the Circuit 

Court has effectively established a vested right without 

having tried the issue of equitable estoppel. By depriving 

the Board of its right to present evidence and contest all 

elements of an equitable estoppel, the Circuit Court has 

deprived the Board of due process and its right of access to 

the courts. 

Certiorari Untimely 

A s  noted above, the Respondents' exclusive remedy for 

contesting the determination of Comprehensive plan inconsis- 
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tency as to their proposed rezoning was a statutory action 

under Fla. Stat., 5163.3215. When the Parker opinion was 

rendered by this Court, confirming the statutory limitation, 

the Circuit Court was reluctant to apply the statute and held 

in an interlocutory Order that, fo r  due process reasons, the 

statutory condition precedent should not begin to run until 

a rezoning applicant is provided with specific reasons, in 

writing, for an inconsistency determination. In this Order, 

the Court remanded the application to t h e  Board to provide 

written notice of specific reasons to the Respondents. 

Thereafter, but not before, t h e  Respondents' amended 

complaints contained allegations of due process violations 

because of an absence of written notification of specific 

reasons fo r  the inconsistency determination. (In fact, in a l l  

prior complaints, the Respondents had continuously alleged the 

opposite--that the Board had adopted all of the findings of 

the Planning Commission regarding the plan map and specific 

plan policies and the Planning Commission's determination of 

comprehensive plan inconsistency.) 

Assuming for  the sake of argument that the Board's 

decision on the rezoning application was a quasi-judicial 

determination, and that t he  Respondents had not been adequate- 

ly apprised of t h e  reasons for  the Comprehensive plan incon- 

sistency determination, and that such a lack of notice of 

specific reasons was a violation of procedural due process 

rights, the Respondents could have challenged the action taken 
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on their rezoning application based on a denial of procedural 

due process (and any other - non-consistency issue) by filing 

a timely petition for writ of certiorari. Such a conclusion 

is supported by both the opinion in Gregory v. City of 

Alachua, supra, and a common sense interpretation of 

§163.3215. A timely petition for writ of certiorari would 

have had to be filed within thirty days after the decision. 

In this case, however, the only Complaint which the 

Respondents filed within t h i r t y  days after their rezoning was 

denied was the original one, in which no issue of any denial 

of procedural due process was raised. Since the only issue 

raised in the original Complaint was the Respondents' 

disagreement with the comprehensive plan inconsistency 

determination, and since that Complaint was not filed under, 

and in accordance with, 9163.3215, the Complaint stated no 

cause of ac t ion ,  the Circuit Court had no jurisdiction, and 

the petition for writ of certiorari should have been summarily 

dismissed. The failure of the Circuit Court to properly 

dismiss the petition for writ of certiorari should not extend 

indefinitely the Respondents' jurisdictional time limit for 

filing a proper petition fo r  writ of certiorari. 

Improper Defendant 

In addition to other grounds argued herein, the Respon- 

dents should have been denied any relief based on Fla. Stat., 

§125.15, which requires that actions against a county be 

brought in the name of the county and not against the board 

62 



of county commissioners. See Erickson v. Board of County 

Commissioners of Sarasota County, 212 So.2d 340 (Fla. 2d DCA 

1968). In the original Complaint, the only named defendant 

was the Petitioner, the BOARD OF COUNTY COMMISSIONERS OF LEON 

COUNTY: the original Complaint was semed on the Board; and 

an acceptance of service was executed and filed only on behalf 

of the Board. The board of county commissioners of any county 

is a separate entity from the county, just as the board of 

directors of a corporation is a separate entity from the 

corporation. 

In filing their Third Amended Complaint in the Circuit 

Court, the Respondents--without basis--changed the style of 

the case, naming Leon County as the Defendant rather than the 

Board. Service, however, was made only upon the Board, and 

there was never filed by the Respondents any motion to add or 

substitute Leon County as a defendant, nor was Leon County 

ever served as a defendant, nor was there any court order 

permitting Leon County to be added as a defendant. A s  held 

in Warner-Lambert Co. v. Patrick, 428 So.2d 718 (Fla. 4th DCA 

1983), an amended complaint adding a defendant, without court 

order or consent of opposing counsel, is a nullity. 

Furthermore, the Respondents' statutory cause of act ion 

under F l a .  Stat., 5163.3215, had to be filed against the 

proper defendant within a certain time period, which had 

expired by the time of filing the Third Amended Complaint. 

A s  held in Lindsay v. H. H. Raulerson Junior Memorial Hospi- 
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- tal, 505 So.2d 577, 578 (Fla. 4th DCA 1987), the addition of 

a totally separate new party, even on approval of the court, 

does not relate back to the filing of the initial complaint. 

A s  in Lindsay, the Complaint in this case, and any 

amended complaint, should have been dismissed with prejudice 

fo r  failure to timely f i l e  this action against the proper 

defendant, as well as for failure to obtain approval to add 

a party and failure t o  serve the proper party. 

Conclusion 

The Circuit Court in this case failed to accord the 

Petitioner due process or t o  comport with the essential 

requirements of law by: 

A .  Holding that the decision of the Board, on an 

application for rezoning, was a quasi-judicial determination 

reviewable by petition for writ of certiorari, contrary to a 

consistent body of controlling precedent by this Court and the 

Florida Supreme Court; 

B. Holding that the Board denied the Respondents due 

process by failing to specifically advise the Respondents of 

the reasons for denying the Respondents' rezoning application, 

which decision is not supported by the evidence and is con- 

t r a r y  to controlling law regarding zoning decisions: 

C. While holding that the Respondents' amended rezoning 

application was denied because of inconsistency with the 

controlling comprehensive plan, nevertheless ordering the 

Board to consider such inconsistent rezoning as having been 
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approved despite the Respondents' failed to comply with the 

condition precedent of Florida Statutes, Section 163.3215, so 

as to be entitled to challenge such comprehensive plan incon- 

sistency determination, contrary to statute and case law; 

D. Failing to acknowledge controlling precedent that the 

law in effect at the time a decision is rendered is what must 

be applied by the Court and that a new Leon County Cornprehen- 

sive Plan, adopted in good faith pursuant to State mandate 

during the pendency of this litigation, thereafter controlled 

the use and development of the land involved herein and 

rendered this controversy moot: 

E. Ordering the Board to approve future development 

orders fo r  use and development of the Respondents' land 

without regard to whether or not such development orders are 

consistent with the applicable Leon County Comprehensive Plan, 

contrary to controlling statute and contrary to case law that 

a property owner acquires no vested right in the use and 

development of land absent proof of a l l  elements of an 

equitable estoppel; and, in effect, determining that there is 

such an equitable estoppel in this matter without having tried 

that issue and without having permitted the Board to introduce 

evidence on such issue; 

F. Entering a judgment granting a petition f o r  writ of 

certiorari an grounds which were not raised in the original 

complaint filed by Respondents and which were not  raised in 

an amended pleading until long after the jurisdictional time 
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period for filing a petition f o r  writ of certiorari; and 

G. Entering Judgment against a party (Leon County) 

which--while being the only proper party to be the defendant 

in the lower court, pursuant to statute--was not named as a 

defendant in the original. complaint filed herein, w a s  no t  

p rope r ly  added or substituted as a defendant by motion and 

order of the Circuit Court, and was never served. 

Relief Requested 

For the reasons stated, and based upon the authorities 

cited, herein, the Petitioner requests that this honorable 

Court grant its writ of certiorari; reverse the decision of 

the Circuit Court: and direct the Circuit Court to dismiss the 

complaint filed herein for having stated no cause of action 

for writ of certiorari within the jurisdictional time limit 

therefor and f o r  having stated no cause of action under Fla. 

Stat., 5163.3215. 
-9-- Respectfully submitted, this 2 < day of March, 1992. 

DAVID LA CROfX, ESQ.  
Florida Bar No. 0156740 
Pennington, Wilkinson, Dunlap, 

Bateman & Camp, P . A .  
Post Office Box 13527 
Tallahassee, Florida32317-3527 
(904) 224-2677 

ATTORNEYS FOR DEFENDANT, 
PETITIONER 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a t r u e  and correct copy of the 

foregoing Petition and a copy of the accompanying Appendix 

have been furnished to M. Steven Turner, Esquire, Broad and 

Cassell, Post Office D r a w e r  11380, Tallahassee, Florida 32302, 

and to the Hon. J. Lewis Hall, Jr., Circuit Judge, Leon County 

Courthouse, Tallahassee, Florida 32301, by hand delivery, 

t h i s  - -day of March, 1992. 

DAVID LA CROIX, ' E S Q .  
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Section 6.26. LU Limited Was District. 
1. District intent The provisions of the Limited use district axe 

intended as an alternative elective process which would allow 
further limitation on the permitted wm of property. The general 
purpose is to permit certain land uses within a district to the 
exclusion of other uses, which allows land use to be directed to 
the cireumstan ces surrounding the propertp and the individual 
application for reclassifcation. Further, it is the intent, through 
the use of optional site planning criteria, for a propoeed develop- 
ment to be more sensitive to a neighborhood or the community 
environment by offering protection from potential adverse influ- 
ences. An applicant may seek to restrict the use of the land to one 
or more uses permitted within a specific zoning district proposed 
for rezoning or may elect to file a site plan which would become 
part of the development standarcla on the property upon approval 
of the appropriate governing body. Application procedures shall 
be the same as provided in Article XII, “Amendments to the 
Zoning Code and Zoning Map.” 

2. Definitiolr: A limited use zone is an alternative elective 
zoning dhtrict which accommodates eithex or both of the f o U a  

(a) A certain use or use3 are permitted to the exclusion of all 
other uses authorized within the zoning district, 

(b) A site plan is permitted to become part of the development 
standards upon approval by the appropriate governing body. 

3. Eligibility: Minimum requirements shall be the same as 
those set forth in development Btandarda under the zoning dis- 
trict sought. h y  rezoning application may be amended to con- 
form to the requirements of thia district at any stage of the 
PmCSSe. 

4. Site p&n. When an applicant elects to submit a site plan, 
that sib plan shall become park of said application and be bind- 
ing upon the property in the event the same application is grant- 
ed. A site plan shall be &awn to an appropriate engineer’s scale 
to include the location and boundary of the site and in addition 
must include one or more of the following optional elements. 
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(a) The approximate size, location, height or setbacks of all 
proposed buildings and other struetutes. The specified use 
of buildings and structures may be included. 

(b) The topography and physical conditions, such aa water 
bodies, vegetative cover and steep grades, of the site. 

(el Off-street parking and loading plans, including circulation 
plans for vehicular and pedestrian movement. 

(d) Driveway and access limitation controls including the num- 
ber and approximate kation and dixtensionrr af driveways. 

(el Approximate location and size of open spaces and land- 
scaped areas or buffering elements. 

(0 Specimen kees, including those to be retained, removed, 
or relocated. 

(g) Approximate location and width of all easements, rights- 
of-way, or drainage facilities. 

(h) Total acreage of the site and the calculated intensity for 
the project. Residential intensity shall be expressed by 
either density including the number of dwelling units by 
type or by square footage of gross floor area. Commercial 
and industrial intensity shall be expressed by square foot- 
age of gross floor area. 

(i) Drawings indicating the general architactual themes, ap- 
pearance, and representative building types. 

67 Defative covenants, grants, easements, dedications and 
restrictions to be imposed on the land buildings, and 
structures. 

(k) Any other commitments of development @cations, limi- 
tations, c o ~ ~ t s ,  standards, or proposed physical fea- 
tures not specifically included within elements (a) through 
(j> above. (Ord. No. 76-35, 9 7, 7-13-76; Or& No. 82-30, 0 1, 
6-22-82) 
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IN THE CIRCUIT COURT 
FOR THE SECOND JUDICIAL 
CIRCUIT IN AND FOR LEON 
COUNTY, FLORIDA 

MONTICELLO DRUG COMPANY, and 
O'CONNOR DEVELOPMENT CORPORATION, 

Petitioners, 

VS . 
BOARD OF COUNTY COMMISSIONERS 
OF LEON COUNTY, 

Respondent. 

CASE NO. 89-4024 

ORDER OF REMAND TO BOARD OF COUNTY COMMISSIONERS 

THIS CAUSE came on to be heard upon the Restated Complaint f o r  

Writ of Certiorari filed herein by the Petitioners, and the Court 

having considered the pleadings and appendices filed with the Court 

and having heard argument of counsel fo r  the parties, the Court  

hereby makes the following FINDINGS OF FACT AND CONCLUSIONS OF U W :  

1. The Petition for  Writ of Certiorari was filed f o r  the 

purpose of seeking a review of the denial by the Respondent, the 

Board of County Commissioners of Leon County, of a rezoning 

application made by the Petitioners. ?he rezoning application was 

denied based on inconsistency with the Leon County Comprehensive 

Plan. In denying the rezoning application, however, the Respondent 

did not set out with specificity its reasons for finding the 

application to be inconsistent with the County's Comprehensive 

Plan. 
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2. The denial of a rezoning application is a "development 
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order" as defined in Florida Statutes, Sections 163.3164( 6) and e 
3. A Comprehensive Plan consistency determination as to any 

development order is subject to review only  pursuant to the 

statutory remedy provided for  in Florida Statutes, Section 

163.3215. Leon County v. Parker, 566 So.2d 1315 (Fla. 1st DCA 

1990) 

4. The statutory cause of action provided f o r  in Section 

163.3215 requires satisfaction of a condition precedent, to-wit the 

filing of a verified complaint with a local government as set out 

in subsection (4) within thirty days after action is taken by the 

local government on the development order. 

5 .  The Petitioners failed to satisfy the condition precedent 

to bringing an action under Section 163.3215, but have alleged and 

argued that the condition precedent is an administrative remedy, 

any exhaustion of which would have been f u t i l e .  

0 

6 .  In the opinion of the Court, the Petitioners would be 

deprived of due process if the thirty-day time period, by which the 

Petitioners are bound for  satisfaction of the statutory condition 

precedent, begins to run prior to such t i m e  as the Respondent 

specifies the reasons for the Comprehensive Plan inconsistency 

determination and notifies the Petitioners of such reasons. 

It is, therefore, hereby ORDERED AND ADJUDGED that: 

1. This cause shall be, and is hereby, remanded to the Board 

of County Commissioners of Leon County, which shall set for th  with 

specificity the reasons for  its determination that the Petitioners ' 
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rezoning application was determined to be inconsistent with the 

Leon County Comprehensive Plan, and which shall provide written 

notice to the Petitioners, within sixty days of the date of this 

Order, of the reasons specified for such determination. 

2. When such notice is provided to the Petitioners, the 

Petitioners shall have thirty days thereafter in which to comply 

with the condition precedent set out in Florida Statutes, Section 

163.3215(4), by filing with the Respondent a verified complaint. 

3. Upon compliance w i t h  such condition precedent, the 

Respondent shall have the time s e t  out in the statute in which to 

respond to the verified complaint. 

4. Copies of the notice provided to the Petitioners of the 

specific reasons for  the Comprehensive Plan inconsistency 

determination, the verified complaint of the Petitioners, and the 

Respondent's response to the verified cornplaint, if any response 

is made, shall be filed with the Court, whereupon the Petition f o r  

W r i t  of Certiorari shall be determined on the merits. 

DONE AND ORDERED in 

day of May, 1991. 

J. Lewis Hall, Jr. 
Circuit Judge 

Copies furnished to: 

M. Stephen Turner, E s q .  
David La Croix, Esq. 
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IN THE CIRCUIT COURT FOR THE 
SECOND m I C I A L  CIRCUIT IN AND 
FOR LEON COUNTY, FLORIDA 

MONTICELLO DRUG COMPANY, and 
O'CONNOR DEVELOPMENT CORPORATION, 

Petitioners, 

vs . CASE NO. 89-4024 

BOARD OF COUNTY COMMISSIONERS 
OF LEON COUNTY, 

Respondent. 
/ 

NOTICE OF FILING RESPONSE TO R- ORDER 

Notice is hereby given by Respondent that: 

1. In response to the Remand Order of the Court, entered 

herein on May 2, 1991, Respondent, BOARD OF COUNTY COMMISSIONERS 

OF LEON COUNTY, considered the matters addressed in the Remand 

Order in its public meeting held on July 16, (While July 16 

is not within the 60-day period,set fo r th  in the May 2, 1991 Order, 

the Motion for Clarification filed herein on May 13, 1991, by the 

Petitioners was not heard by the court until June 4, 1991, there 

being no f u r t h e r  order entered by the Court at that time.) 

1991. 

2. The response of Respondent, BOARD OF COUNTY COMMISSIONERS 

OF LEON COUNTY, to the May 2, 1991, Order of Remand, which is 

attached hereto, was approved and authorized by the Respondent at 

its July 16, 1991, public meeting. 

3. Said response is hereby f i l e d  with the Court along w i t h  

this Notice of Filing. 



A 
DATED this /? day of July, 1991. 

Pennington, Wilkinson, Dunlap 
Bateman & Camp, P.A. 

Florida Bar No. 056071 
P o s t  Office Box 13527 
Tallahassee, Florida32317-3527 
(904) 222-6935 

ATTORNEY FOR RESPONDENT 

Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by U.S. first class mail, postage prepaid, to M. Steven 

Turner, E s q . ,  Broad & Cassel, P.O. Drawer 11300, Tallahassee, 
P I  

Florida 32302 this 19 day of July, 1991. 

I .  

David La Croix 
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a 

Commisrionwr: 

ANITA L DAVIS 
Oiatrict 1 

GAYLE NELSON 
3 1 m i e t  2 

MANNY JOANOS 
District 3 

DON C PRICE 
3irwcf  4 

GARY YORDON 
Dlsfricr 5 

MAFIJORIE TURNBULL 
A t . L y Q I  

J. LEE VAUSE 
AbLUgm 

BOARD OF COUNTY COMMISSIU~\~ERS 
Leon County Counhousc 

Pllahassrr. Florida 32301-1860 
(904) 4884710 

The Honorable J. 
Circuit Judge 

July 16, 1991 

L e w i s  Hall, Jr. 

Leon County Cour "house 
Tallahassee, Florida 32301 

Re: Monticello Drug Company and 
O'Connor Development Corporation vs. 

Board of County Commissioners of 
Leon County; Second Judicial Circuit 

Case Number 89-4024 

Dear Judge Hall: 

The Leon County Board of County Commissioners is in receipt 
of your Order entered in the above-referenced case, dated May 2, 
1991; remanding the rezoning application which is the subject of 
that  action t o  the Board of County Commissioners for a written 
specification, with notice to the applicants, of the reasons f o r  
which the rezoning was determined to be inconsistent with the  Leon 
County Comprehensive Plan. 

The Board of County Commissioners believes it would not be 
appropriate to reopen this rezoning application, since to do so may 
permit the Plaintiffs to allege a 1vnew41 decision date. However, 
to address the Court's concern t h a t  the reasons for finding the 
proposed rezoning inconsistent with the County's comprehensive plan 
were not clearly delineated and made known to all concerned, we 
would ask the Court to consider the following: 

1. The reasons for the Planning Commission's recommendation 
and the decision of the Board of County Commissioners that this 
rezoning application was inconsistent with the Leon County 
Comprehensive Plan were sufficiently set forth in staff 
recommendations and reports, the minutes and transcript of the 
Planning Commission meeting, and the minutes and transcript of the 
meeting of the Board of County Commissioners at which this 
application was considered. Excerpts of these documents, a l l  of 
which, we are told, are contained in the record before the court, 
are attached hereto. 

An equal opportunity/cffirmative action emp/oyer 
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2. It is apparent that the rezoning applicants (the 
Plaintiffs in this case) were a lso  aware of the specific reasons 
f o r  the determination and recommendation of comprehensive plan 
inconsistency by the Planning Commission, a summary of which was 
contained in a staff memorandum which was part of the published 
agenda materials for the public hearing of the Board of County 
Commissioners on this request. The applicants were Present at the 
hearing of the Planning Commission, at which the Planning 
Department staff's comprehensive plan analysis was adopted as the 
basis for recommending denial because of comprehensive plan 
inconsistency, and at the hearing of the Board, when the Planning 
Commission's recommendation was adopted. 

Furthermore, the Fourth Amended Complaint filed by the 
Plaintiffs, a portion of which is also attached hereto, itself 
specifically identified and argued the particular comprehensive 
plan policies and general business map designation with which the 
staff, the Planning Commission, and the Board of County 
Commissioners found the Plaintiffs' rezoning proposal to be 
inconsistent. All prior complaints contained the same allegations. 

As further justification for not revisiting this rezoning 
application, the Board of County Commissioners offers the following 
additional comments: 

3 .  The Board of County Commissioners has been advised by its 
outside counsel that the rezoning applicants had available a sole 
statutory remedy, pursuant to Florida Statutes, Section 163.3215, 
to have the Court review the decision of the Board on this 
application, and that the applicants failed to comply with the 
statutory condition precedent, set out in Section 163,3215, as a 
prerequisite to bringing an action for such a review. The Board 
has been further advised by its outside counsel that, in counsel's 
opinion, there appears to be no legal precedent for giving the 
applicants a second opportunity to comply with the requirements of 
the statute, and there is serious concern that reconsideration of 
the application would, in effect, create for the applicants a new 
cause of action. 

4 .  The Board of County Commissioners has been advised by its 
outside counsel that zoning is an exercise of the police power; 
that decisions of the Board of County Commissioners on zoning and 
rezoning of property are, under the Leon County Zoning Ordinance, 
legislative determinations; and that, in the opinion of counsel, 
there is no legal requirement for the Board of County Commissioners 
to specify reasons in the exercise of its legislative discretion. 

5 .  The owners of the property in question are free to file, 
at any time, a new application for rezoning or an application for 
amendment of the Comprehensive Plan, and any such application would 
be duly, properly, and appropriately considered by the Board, 
following review and recommendation by the Planning Commission, in 
accordance with the Leon County Code of Ordinances. 
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In appreciation of your service to the County in this, and in 
other matters, I remain 

Sincerepy, 

Chairman, Board of County 
Commissioners 
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PLANNING DEPIhRTMEHT' 
STABF C O ~ ~ S I V E  PLAN 

CONSISTEHCY EVALUATIOl 

Pages 58-76 of Defendant's Appendix 
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R E S L O Z Y T I A L  LOCATIOHS 

1.1 LOU DENSITY 
(Up c o  S du'r/na*) 
( f . B-2,  x-2  , PWD) 

Area$ vith good v i s u a l  quaflty 
and a z u n a  uhLch v i l l  no!: 
s u p p o e t  aorm Lntmnaivm u s e ,  
u ; ~ h  good accasa t o  b u c  pro-  
t e c t e d  from thm potantially 
advmrra i n f l u r n c a r  o f  major 
s t t n e c s ,  and i n t r n r i v a  
comnmtcial and indurrrlrL 
8 C E i V l C i R S .  

l i 2  LOU-HZDLUH DEiiS1I"Z 
, (Up t o  12 d u ' r / o a )  

' ( K - f , f l H - l ,  X8-2,PUD) 

A A ~  with good v i t a i f  

odrquatm public u t l l f t i a f .  
Good s t r e a t  and highway 
access .  . 

1.3 H E O I U t l  D Z N S r n  ' 

(Up t o  20 du'r/aa) 
* (RE1-1 ,PUD) 

' q U 8 l f t r  with 8 C C 8 S S  CO 

. .  

A r e r a  with 8 e C 8 Y s  t o .  rda- 
q u i r e  public U C f f i C i 8 S  

,8d'jactnC t 0  *rt8tfal Or 
e o l l r c c o e  i c r n i t a .  Cou- 
r rn f rnc  aocesr'ro ceuters  , 

of eaploymenc aad rhoppiag .  

1 . B  H E D I U f f - H I G H  OLNSZTY 
( U p  c o  3 0  du't/ao) 
(RM-2, HC, PUD) 

A t e ' a s  w l t h  a c c e s s  t o  adm- 
q u r c e  p u b l f e - , u t i l i c i a r .  
A d j a c e n t  C O  8CCerial of 
n r j o t  c o l l e c t o t  s t t s e c s .  
C l o s e  proxirnlcy  t o  cencmrs  
o f  e a p l o y a r n t  and s h o p p i n g .  

1 . 5  . N I C X  DE!ISITY . 

d u '  s / n a )  

P U O )  

A r e a s  j d j s e c n c  t o  m a j o r  - 

e n p l o  m e n  t o e - c  omme cc L J  I- 
e e n c a e s *  A C C e s l . .  K O  ads- 
q u a t a  P U h l l C  U t l l L t L C Z .  . 
A d j a c a m c  t o  r r t c r ; n i  o r  - 
m a j o r  c o l l e c c o c  s c c a e c s .  

(UP EO  8 n d  o v e r  3 0  

(E11-3,  O R  L L m i t c d  Use 

- I . . . .  r 
- L  '1 . . 

E X I S T  I tIC 

P O L L C f E S  

+ cozlnesrs 



COXZIEZCXAL LOCATIO~IS 

UEICX30ZktOOD ( C - 1 ,  PUO) 

k 8 8 s  c o z v e a ~ e a c  t o  
rusidcncfrl a c l g h b a r h o o d r ,  on 
arterial or  e o l l e c c o r  . 
streets - p r a f e r a b l y  a t  a 

a d e q u a t e l y  b u f f r r e d  from 
adjacent res i d e n c  f a  1 
d e v e 1  opman t. 

,major atrmee i n t e t r e c t f o o  - 

OFFICE-TZANSITIONAL (HC, co, 
02,  CX, CT, PUD 

A r a n s  betimen r r s i d a n t i a l  and 
u o n - r r r i d e a C l a ~  U s e s  or a t e a s  
in transition from single 
f a o i l y  residrotlal ca 0ffLc.s 
o r  n u l t f p l a - f r a i l y  d u e  t o  
s t r u c t u r a l '  agm o r  l o c a t i o n ;  
l o c a t e d  i d  j r c e n c  t u  atCe ,r ia l  
or s o l l m c t o t  s t r e r t r .  

BICHUAY S E L P f C E  ( C - 4 *  CP, CT, 
PUD) . .  
A r e a s  r d j a c r n t  t o  rrt;efaf 

. s t r e e t s  with high traffic - 
~ v o l u n e s .  Thera usea should b-e 
coucco:rated at major s t t e e i  
l n t m e s e e t i o a s  uher8ver poss i -  
b l u .  

C Z 1 E X A L  BUSINESS (C-2, cx ,  
PUP) 

Near tha c e n t a r  o f  scvmrol 
n e i g h b o r h o o d s ,  a c  h i g h  a c c e s s  
p o f n c s  s u c h  as tho fntsescc- 
r i o n  o f  r e t c t L a l  s t r e e t s  o r  

Xp C aS l W 8 y S .  

C B N T A A L  BUSfllESS DfSTZXCt 
( C - 3 ,  P U D )  

. -  

Dowtcwvn O F  a t  very h i g h  
a c c t s s  P o l n t r  in o c h e r  a r e a s  
Xus: b a  s z e ~ e d  by a l l  n o d e 2  o f  
c t a  ns po cca: Lori .  . C. 

PIIDU STE IAL LO CAT I0 :IS 

PO t XCI 2s 
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t L f : ! z : ; t / L A N D  U S E  P O L I C Y  EFF&CT OF COHPXEHEt ISIVE P ~ A ~ I  

H E A V Y  (:I-2, PUP) 

A r n o s  adjrceat Co a r f o t  t r a n s -  
p o r c a c f o o  facilities such as 
a r c e r f a l  * c r e e . ~ s  or r a i l r o 8 d s ;  
away from rrrldcncirl n e i g h -  
bothoodr; located-with e o n s i d -  
e r r r f o n -  to  p r 8 V 8 i l i a g  winds ,  
s e t  back f r o 5  o r j o t  u a c l r n d s  
and d r a f n a g i  c o r r i d o r s .  

PUBLIC AaD qOASX PUELTC 
LOCA5XO HS 

Araar  lo l o c a t i o n s  ohsre  
. n e c e s s a r y  f o r  e f f i e l e n t  p u b l i c  

sarvice  and u h e r s  p o C e n t f a l l p  
advrtrm a f  f e c c r  on adjaeaut 

' rmsidene$al naigbboehoods can 
. br m l n i a l z e d .  

- OPE3 SPACE, ' P A R I S ,  BECXEATION 

. Areas c o o e e n l r o t  to r a r l d e n -  
. cia1 n e i g h b o r h o o d s  -or area* 

O C ~ R E Y ~ S -  v r l u r b l o  for  a p s n  
space p t a r e r v r c i o a  s u c h  as  

' f l o a d  p r o n e  a f a r * ,  WechndS,  
. or s m n s i t i v e  ecorprremr. 

TRANS20 LTXTION, COHKUN I C A -  ' 

* TIOIIS, UTZLITIES . 

. A r e a 1  i n  locatLons aecesrrry  
for e L L f e i m n t  p u b l i c  smrvicm 
away from r e r f d e n ~ f r l  nmigh- 
borhoodr or  vbere  p o r e n t f a l l y  
a d v e r s e  f n f f u e n c u a  o a  ne8rbp 
r r s f d o n t l r l  8rc.a can b m  
mlnlmLzcd.  

- 
P O L I C I E S  - 

* .  
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RESIUSYTXAL i o c d w o n s  

1.1 LOU DENSITY 
(Up  L o  5 du's/aa*) 
(E, R - 2 , B - f ,  PUP) 

A r e a t  w i t h  good v i r u r l  q u a l l t y  
aad a t e r a  which  w i l l  aoc 
support  m o r r  Intena ivm u s e ,  
u i c h  gaod acceaa LO buc  p t o -  
:actad from C h  p o c m n c l a l l p  , 

a d V 8 r r a  Lafluences o f  major 
I c r 8 8 e S ,  rnd i n c e n s i r e  
comaatcfrl and i n d u s t r i a l  
8 C C i v i c i  ma. 

1.2 m r - t f m i u n  DENSITY 
(Up t o  I f  du's/ot) 

- (B-3,HH-1, CIP-2,PUD) 

k 8 a 8  w i c k  good V i a o 8 l  

odequica public a t i f ~ t i a r -  
Good a t r e a t  rod high'rry 
1 c c e s s .  . 

' q U 8 l i c 7  with 8 C C I S S  CO 

1.3 HEDIUH P E X ~ I T T  * 

* (Rn- 1, PUD) 
( U p  t o  20 du'r/oa)  

Areas with aecaaa t o .  a&.- 
q u i t e  public u t l l i c l a s  ' 

.adjrctac  t o  a r c e t i a l  or 
e o l l e c c o t  screeca .  Cou- 
ymnfmoc a ~ c 8 a i * t a  e e u c e t s  
of euploymeac aad shopping .  

1.4 HtDIUH-HIGH DEXSITP 
(U p  t o  30 du's/nr) 
(KM-2, HC, PUD) 

k e 8 S  v l t h  e c c e s s  Co ad.- 
qurca p u b l l c .  ucilfcirs. 
bdj8cmnc t o  a r t e r i a l  or 
major c o l l o c r o t  t c r e r c s ,  
C l o s e  proxinfcy c o  e r n c e e r  
of wmployuenc rnd s h o p p i n g .  

1 . S  ' l 1 I C H  PEUSLTY 
( u p  t o  t n d  o v a c  30 

(E11-3, OR Llmitcd Use 
d u '  r / n r )  

PUD) 

EX f STI tic PRO POS ED 
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EX EST I KC PRO PO S E D 
+ 

COXH EZC I AL LO CAT10 :IS 

l E I C X 3 0 ~ H O O D  ( C - 1 ,  PUO) 
Armis coaoauient t o  
residential neighborhoods,  on 
a r t a r i a 1  or c o l l q o t o r  . 
a c r e a t s  - prmferabLp a t  a 
m a j o r  atremt iacersretioa - 
admquate lp  b u f f r r a d  f r o m  
8 d  jrceoc rasidencirl 
d mvel opmanc. 

OFFICE-TRANSITIONAL (HC, co, 
O X ,  CX. CT, PUD 

A r r a s  becueen residential and 
. n o ~ r r r i d e n c i r l  uses O r  are81 
in trtnritioa from sinsla 
f 8 a i l p  r e s i d m n c l 8 l  Co o f f l c r s  
o r  a u l t l p l a - f a m i l y  durn t o  

, s t r u c c u r r l '  ape or locacfon; 
l o c a t e d  ad j r c e n c  t o  . a r t e r L a l  

, o r  c o l l e c r o r  streqca. 

H I c a U A Y  S P S P I C I  ( C - 4 ,  CP, er, 
PUD) 

, *  . .  
A r e a s  a d j r e 8 n t  t o  8rtiriaZ 

. a c r e e t a  with h i g h  ErafLfc - 
v o l u a r s .  Tharr u s a s  s h o u l d  b! 
coocentratad at majar  s t t a m t  
f n c m t r e c t f o a ~  wheravae  poss i -  
bla. 

N8.r t h e  eentmr of  r e v a t a l  
na lghborhoodr .  r c  h i g h  access 
p o i n t s  s u c h  as  t h e  i n t e r s c c -  
r f o n  o f  r r t e r i a f  r t t e e c s  o r 

X p r  C S S U 8 y S .  . -  

COMHEUTS - 
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Z n s o u r ~ g e  t h e  ~ ~ m c a n c r a c ~ o o  o i  
c oame ec f a 1  d e v a l  a pa en c ; d i 1- 
c o u r a g e  1,inmar ( s c r i p )  cornmar- 
c fa1  d r v e l o p n e o r .  

Eacouragc c h e .  p r e s e r v a t i o n  o r  
r ~ r i e u l t u e a ~  land 4nd other  
r u r a l  p t o p 8 r c f e s .  

A l fov  'adequate  amounts  o f  
ruicabLe l a n d  f o r  8 v r t f e c y  01 
houslzs  types.  f n c l u d i u g  
manufaccutrd  h o u s i n g ,  m o b i l e  
homes, and other o f f - s i t s  
c o n s t r u c c 8 d  h o u s l u g  u n i t s .  

Eocoutage  only Local traf  f i e  
in resfdeatfa l .  r t m r s ;  s e e k  
ways t o  raduce ettfffc s p e e d s  
00 l o c a l  a t t 8 a t s  fa rmsidaa- 

P r o v i d e  s d a q u r c e l y  s f z e d  and 
proper ly  l o c t t a d  r r e 8 s  f o r  
ineenrfvm load u s a s  accordfag 
t o  c h e  a v r f L a b f l i t y  and capr- 
b f 1 L : f e s  o f  p u b l i c  f a c f J l t i e s  
r o d  Craos p o r t i t  Loo SL rvf ee  s 
and L a c l l f  t i e s .  

Eo c ou e a g e h 1 gh mr d r  nr i t y uc ban 
d e v c l s p a a n c  8s a moaaa of 
m i n i s f z i n g  t o r a l  l a n d  area , 

r8qUfteR.otS. 

As an alrotnatlvm t o  urban , 

area e x p a n s i o n ,  8 n c o u t 8 g t  the.  
d e v e l o p u e n c  ,of r u l t r b l m  o t b r o  
a r e a s  w h i c h  hrvm baom bypassed 
by dr - fc lopmtnc ,  b u t  v h f c h  ar4 
v i z c u r l l y  sut touaded by utbou 
d e v e l o p n e a r .  

s! E s c a b l f s t i  i p c c i o l  land. d e v r l -  
'i o p m r n t  and uaE8e  use p o l i c i e s ,  

r i $ c e i c t l o n r ,  plans, and 
p u b l l c  fmprovmaeoc p e o g r s r s .  t o  
p r a s c z r e  c he t e c r c n c  i o n a l  
v a l u e  o f  the C o u n t y ' s  p u b l i c l y  
owned l a k e s .  - - -. 
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I l l n l a i r r  chm 8mount  o f  a d d i -  
t f o n o l  ' s c r i p '  c o n a a r c l r l  
d r v e l o p m r n t ;  * U C O U r 8 Q W  concaa  
c r o t f o n  o f  comnercfrl r c t i v i c ,  
aa a n  o l c a r o a t L v a - f o r r  o f  
d w e  1 o pm an C. 

Uhmra "strip' cammmrcfal 
rccivitfrr 8lready e x i s t ,  $eel 
c o  r e d u c e  any a e g a t i v r  e f f e c t .  
through  a u c h  cachnfquar a s :  

- - s i g n  controls; 

- - l l a i c e d  a C c I S 1  i n  rhr  f o r m  
of highway 8ad i i c m  d r s i s n  
tea  c u r a s  I t ra  I f  1 c coo crol  , 

a n d  z o o l ~ g .  * .  

- - n a t u r a l  v a g m c r t i o a  bof_CaFs._ 

TXAHSPOXTATIOH ELS2fEHr . 
Develop s t a n d a r d s  and i m p l a -  
m m n t  p r o c e d u t e s  Lor c o o c r o l -  
l i n g  hlgh-voluam laud  u i a  
access p o i n t s  t o  m a j o r  highway 
f a c f l l t i a a  (rarvfc.  r o a d s ,  
dCL'teW8y perm1 t c i a g ,  e t c . )  

Emphasize  l and  u i a  druticfes 
. aad ar r rngouencr  v h f c h  s u p p o r t  

t a d u c s d  t r a v e l  de iaud  8nd 
i h o r c e r  Crlp l a n g t h s .  

L m p h a s f t a  increased lrad use 
densftias. , 

% P r o m a t e  t h e  u t f l f r r t f o n  o f  
/I r a i l  Z a c f l i r l r s  Lor f r m f g h t  

artd p a s t e n g a r  t a r v i c e s . .  

In E r g a s  planned t q  t e m r f n  
rural o r  agricultural encouc- 
r e c  lo.-r density d r v c l o p a e n c  
w h i c h  c a n  s r ~ f ~ f a c t o c i l p  use 
s e p t i c  cank s y ~ c e n s .  

--DUL~CIES 

EX IS TI NC P R O P O S  ED 
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Encourag*  d e v r l o p m e n r  t o  occuz  
i n  a t t n s  a l r e a d y  S e r v r d  by 
a*n lCae ' /  , a u u e t  spscear. 

Eacourog* El18  devalopmanc o f  
c o a p a c i b l r  m U l t  f - u s e  Laei l f -  
c i 8 S  ia f l o o d p l a i n s .  

D i v a l o p  and i m p a s .  l and  u s e  
c o n r t o l s  t o  c a r e f u l l y  r 8 3 u l a c r  
davelopmaar  i a  flood prone 
armas. 

P r o c e c :  the q u r a ~ f c y  rod  
p u r l f r y  of  t h a  Leou County  
w a c r r  aupp1.y.  

Improve  c r a a r p o t c a e i o o  o p t i o n a  
b e t w e e n  r e r i d a n t f a 1  .araas  and 

- j o b  o p p o t t u n l c f a r .  . 
Seek e=enomic  d f v e r s f f l c a t f a a  

' , b y  e n c o u r a g i a g  p t i v r  t e  s e e m  r 
bus inmas  o p p a r t u n i t i a s .  In 
doLng a o :  

--Con Cinue t o  sap h 8 s  12. 
e n r f  r o o n s n c a l  p t o r e c c f o  a ; 

- -eneoutazc the c x p r n s f o n  
o f  l o c a l  b u r l n e a s e r ;  

- -ancouragc  rnd u r f l L r t  
r i l l  s e r v i c e  a s  a n  
1 acen c i v c  f o r  a c ~ n o n L c  
d l v e r s  l f  f c o c f o a .  

D e v e l o p  o t  r e d e v e l o p  t h e  
T a l l o h a s ~ a e  C c n c r r l  O u s i n c s s  
DFs:r fec  and t h e  F r c n c h c o u n  
B U S  i n a t %  n t a c t  i c  t. 

. .  

El I S T  I NG P RO PO 5 E 0 
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Screagchao t h e  a d  valoecm t a x  
b a s e  5 y :  

- - A C  r r a c t l n g  a p p r o p r i a t e  
b u r l n a s s e a  and f a d u r t r y  t o  
t h e  8raa. ~ a c o u r a g f n j  
expsns ioa  o f  e x f a c i n g  
b u s f n r s a m r  and l a d u s c r y .  

D f r c o u r r g a  r c r t t e r l d  l o w  
d m n s f t 7  dmvrlopaenc and an- . 
e o u r a j r  vmll planoad  and 
r t a j e d  devm~opmanCr eona iscsnr  
w i t h  p u b l i c  sarvicm and u t f l f -  
t y  c o n s e t v a e i o n  p r Z o c i p l e a .  

Df s c o u t r g a  s t r i p  coametcfrl 
and f s o l o c e d  office, e d u c a -  
t fona l ,  88d a h o p p i a g  f a c i l f -  
.tier. 

ProCacC amarltlva 80d tar. 
resource ir.8S which perform ' 

u r a f u l  f u n c t f o a a  roch aa  flood 
. S t O C 8 g s . .  

E o e o u t a ~ e  d e v r l o p i e n c  in sufc-  
able vacant  oebro areas. 

Allow h i g h e r  h o u s i n g  d 8 n s f t f e a  

E n c o u t a f e  h i g h e r  dansity fa 
rasfdanclsl a r u a s  conduc ive  t o  
e n e r g y  a ~ f f c i e n e g .  

LfnLr commercia l  a c e a s s  t o  
a r c c  t La> t h o r o u g  h f a e e s .  

Requf:e l a r g e  realm deva lop-  
m e n t  c o n f o r m a n c e  ulth a e r o v f d c  
c:anspoccat  i o n  p l a n s . ,  

, f m  appropetace areas. 

-. 

. .  
. .  , .  

. *  
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PO t XCI E s 
- 

> -  

LXHLTED US E / s I T E .  P L A I  . ... 

- Accep-c  ouaerthip o f  r c c m p c r b l m  
. d c a r t a d  or d r d f c r t a d  Lauds 
e f t h a t  f o r  p r a r e e o a t f o a  put-  . 
porrr o r  f o r  r a l r  f o r  'land 
b auk" purporm a. 

Eoco u t r g e  l a n d  cons  r v i a  g 
davslopment t rchafq ues such 8a 

'"e lus  t a r  h o u r i u p  -. . 

. Locourage & a - p u b l i c l y  ova8d . 
' ( a . g .  golf courtma) for loca- 

o p r a  r p o c e  f o t a a a i v r  u s a a  

tions where amedmd. 

HOUSfNC ILEHONT . 

*Promoc. ;at. d.rign f l . x i b A -  
t y  fa t 8 r i d e n t l a l  devrlopmonc. 

Encourage tha publlc and . 
p t i v r c a  sectors ro p t o v f d r  . 
h o u s i a g  f o r  l o w  and modeeaca, 
i n c o m e  h o u a e h o l d s  through  I 

a ' v i i l a b f e  raat r t a i s c a a c e  
' p t o g r r ~ r ,  governmmtc fLo8nced 

home o.raarshf p programs 8nd 
p ub lf e h o u s i a g  program. 

\'I P r o v i d e  f o r  t h a ~ 8 c c o m m o d 8 c i o a  
t $Of rdequ8tr S f t 8 S  for gtOUp 

home .and f o r t r e  care f a c i l i -  
t i e s  through t h e  r e v i e w ,  rod 
*mandannc rs'nemded, of appro-  
p r i n c e  local Ordin8 l rea l  aad 
r e g u l a t i o n s .  

?rotaoce hous ing  r d l o c a t i o n  ~ 

oppor c.un i t  ies . 
- 

Promote t h e  a p p r o p e f a c ' e  ra- 
p l a c e m i n t  o f  h o u s L n e  vhea 
daaolfefons a r e  made. 

.. . . 
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S t k r a g c h a o  and e n f o t c a  the 
scaadaeds f o r  b u r  Kerf ng r a a  i- 
dmmtf al-rreaa f r o m  mete Sntrn- 
r i v e  land uaea ao a s  t o  m i n i -  
i i = a  any d a t r i m a n c r l  e f f e c c s  
of mixed uses .  

Encourage f n o e v r c i v e  d e v a l a p -  
meuC techniquer  that  are 

p u b l i c  h e a l t h ,  s r f a c y .  rad 
v e l f  are .  

C O n S i S C l , K C  Uf th m 8 i K t a f n f n g  

Reduce parklug taquiremanta  
f o r  m a j o r  a c t i v i t y  cmnters .  

' L a c a u t a g e  p r i v a t e  d e v i l a p r t s .  
t o  i u e l u d r . b i k 8 U 8 y  aad s i d e -  
walk c o n s c r u c f i o n  1u p r o p o s e d  
d e v a l o p n a n t r  a s  f d e n c f f f a d  in 
a d o p t e d  p l 8 o s .  

Seek cays t o  provide  b i k e w a y s ,  
p e d a s e r i a n  uays, and asroe fa t -  
a d  f a c f l i c i e r .  

Seek u c i l f r r c i o n  of fringe 
a r e a  p a r k l o g  l o c r  l o r  park- 
r i d -  a c t f v i c f e ? .  . 

As n s i d a d ;  e r c a b l i s h  or ra- 7 s t r u c f u r e  r a s t r i c c i v e  ordl- 
naoce proviatons rod opera-  . 
t f o n a l  g u i d a l l n c a  a p p l k c a b l a  

+ t o  a t a a a  o f  l a n d  use c o o f l f c c  
(Lor a x a a p l a ,  8 i  rpocc n o i s e  
and SafaCy Zones .  

Encourrge-  t h e  p r o v l r i o n  o f  
b i c y c l e  p a r k i n g  and i s s o c i o c t d  
i a  c i I LT i o s (b i c 7c 1 a 
r a c k s / s t o r a g e  l o c k 8 r s )  ac 
trrLfic g e n e r a t o r s .  

PO I ICIE s 
L I ~ I I T E D  U S E / S I T E  PLALI  

+ - BA + - HA COHH ENTS 
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SI2ITTXZ.Y SZdZX, S O L I D  WASTE, 
D R A I J A C L ,  AND POTABLE YATLR 
ELEEENT . 

Iavescigate to  r e d u c e  t h e  
rmounc o f  rsquired S a p ~ e v i o u s  
r u r f a c m  (4.g. through d4- 
c r e a s e d  p8rklog r e q u f r e a m n t r  
o r  through  ancourrging t h 8  u a m  
of fmaovrtive prrkfag  r u r f a c - .  

.Through s i t e  d e s f g n .  -sack t o  
m r f n c u i a  ver faad  a r e a s ,  and 
v , e g e c r L i v e  b u t t e r s ,  ofn,flaiza 

a s ) .  . .  

d O p 8 t .  ' 

Uhere p o s s i b l e .  eohaaca v a t a r  
qurrlfty through  t h o  use of  
v e g a c a t l w  orara s u c h  a s  g t a a s  
awaLer LO f i l t l t  storawntee. : 

~ Uhere r p p t o p t i r t e ,  p r o v i d e  
' .water  q u a l f t ~  concza l  v h i c h  

may i n c l u d e  regional f i l t t a -  
. t i o n  8nd/oe d e t a o t f o a  a y s t e m s ,  

e h e n f c a l , .  o r  p h y s i c a l  trmac- 
nmnc..  

.!/ 'fhsre c o a t  e f f a c t l v e  p u r c h a s e  
T f p t o p m r c f e s  nou l o c a c e d  f a  

f f o o d  hrrtcd tcmaa; c o v e r t  t o  
p u b l i c  u s e .  

Z e q u i r e  rua-of L c o n t r o l .  f r s i f -  

s tornwa t a r  volumm 8nd weter 
q u r l i  t y  . 

, Lties t o  r a g u h ~ e  p e a k  

. .  

PAB?CS AUD BECBEATIOH ELEBEIIT 

C o o p e r a t e  vith d e v e l o p e r s  t o  
r s r u e e  t h a t  u h e r e  p a r k l a n d  i s  
needed -Ln newly  d e v e l o p i n g  
a r e a s ,  t h o c  . l a n d  u l l l  b e  
a v a f l r b l e  f o r  t h f s  p u r p o s e .  

A c q u f r e  l a n d s  s u f c e d  t o  reera-  
a t f o n  in a r e a s  p r e s c n c l y  
u n s  r r v t d .  

*-, ' . *  

A C q u L r t ,  o s  a h f g h  p t l o C l C y p  
t h o s e  a r c 3 3  p c o p o r . c J  L o t  
p o c c n t l n l  r e c r s n c f o n  o r  open 
Space  U s c  u h f c h  arc, v u l n e r a b l e  
C O  InnedLacr d c v c l o p a e n E .  -. , 

PO L I c; i s - 
.. 

L U I f T L O  USE/SXTI: P L A t l  

con n E nts NA - + 
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E a c o u t a ~ c  t h r  donrtioa o f  
p t r r p r r c l r s  f o r  p a r k s  *ad 
c e c r e ~ t f o n  p u r p o a e s .  

AcquLra existing p a c k  and 
r i c r e r t f o n  c 8 s o u r c ~ r ,  w h e r e  
a p p t o p c  La ea. 

Proaocr j o i n t  u a a  o f  land 
owned by o c h e r  govmroramacal 
rgtnclas f o r  park and rmcrm- 
r c i o a a l  Lac i l i cLer .  

Acquire l a n d s  necrsrr ty  Lor 
f u c u r e  p a r k  and r r c r e r t l o n  
dcaand. 

S e i k  c o o e d ~ u a ~ ~ o n  u L t k  fAHU , 
PSU, TC2, c h u r c h r r  8md o c h e r  
p r o v i d e r s  of far title f o n a l  
f a c t l i r f c s  fa t h 8  joint U l R  O f  

f r C f l f r f a ¶  f O C  a l l .  C f C f Z 8 U S .  , 

' h 8 k  e o o t d i n a t S o a  b r t v r r n  
a pp1:eabla far C l  C u C f  on81 r o d  
povaramontal providmrs o f  

. l a c l t L z f e 1  u h f e h  c o u l d  b e  
u t f l f r a d  f o x  t a c r m r c f o a .  . 

CoaaLd8r us ing  propmrtp 8C- 
q u f r s d  fn the f a p l e o e n r a t f o n  
o f  a i c o t m  water oon.gwment 
plan f o r  park and recrrarLoa 
purporms.  

R e q u f t r  a d e q u r t e  r ighcs-of-u*y 
o r  easmrnaaer t o  meet p e d r , s t r f -  
an L a c f l l  t y  nmeda. 

Eacoucapa park and r ~ e t e ~ c f o n  
access s y s t r m a  L a  nru d E V 8 L O p  
mIutI. 

C o n s t r u c t  r a c i l i t i a n  nacmasary 
t o  minlnLrc  Lnrrrnodal  eon- 
f l L c t  as a p p r o p t f a t c  ( p e d a l -  
t t i o n  and b l c y c - l t  -overpasses, 
l f g h c l n g  8Ed fRE&tDeCLfOn 
f n p r o v e n r n t  t) . 

. P O L I C I E S  

Lfi lIT'ED USE/SIfE ?LAit 
I 
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t h k a  prchr a c c c r s l b h  K O  t h e  
h a a d f c r p p e d  vhere p o s s i b l e .  

-Enco ura ee p r i m  t e  recrea t ion 
p r o v i d o r t  t o  i a r c r l l  c8na.c- ~ 

rionr f o r  * r i r c i n g  or fucure 
~ C C I I S  a y r t r m r .  

Consc:uct p e d r r c c i a n  and b i k e  
f a c i l f c f e s  t o  a x i s r i n g  rmcre- 
a t i o a  cencmea, v h e r e  aeadmd. 

ecoNcnxc OPPORTUHZ~T ELEXENT 

Encourage 'tha d w m L o p m r a t  o f  
e q u a l  amplogamac oppottunitiea 
in a l l  a a c c o r i  o f  rhe h b 0 K  
o i t k e  t. 

*Encoueagr l og -cos t  c h L l d  ear. 
T. f a c i l i t i e s  t o  8 1 1 0 ~  g t e a c r r  

' f o b  O p p O r Z U C l i t i 0 8  $Or 111 
f a m i l y  members. 

i4onitoc comn8rcial developmanc 
e f f o r c s  t o  8S¶ute e q U . 1  em-  
ploymmlc a c c m a s i b i l f t y  t o  811 
i u c o m t  groups .  Uhatm a p p r o - .  

' p r F a c 8 ,  tupporc  t h r a a  c o m m * F  
c i a 1  r a d e v e l o p r e a c  a f f o t t  r 
v i c h  p u b l i c  f a c i l i t y  lmptava-  
mmuts. . .  

X:IZ3Cf ELEXEllr 

Gocoutrgw open apace 8 n d  ' 

c a c t e 8 t f o n a l  tress i n  n8W 
devalopments v h i c h  8ceonaodats  
b Lke 8ad p e d a s t t i a n  t t r f  f fc  
c o n r i s t s n c  vtth o v o e r l l  o p e n  
I p r c m f  r e c r e a t i o n  s y t t a m a .  

-Enphas i t e  planned d a v s l o p n a n t s  
v h f c h  s l l o w  cloas rclat l -on-  
s h f p s  among ' l f v i n e .  vatking. 
e a c r t a t l o n  an& s h o p p i n g  a r e a s  

ranc). 
~ - ( e . c .  P l a n n e d  U n f r  D c v e l o p -  

. .  

NA . + -MA- - CO1IME:rTS , 

. .  
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Eacourasa drvalopmanc using 
eU@Kgy c o n s r r v l o s  caurcruerfon 
t e c h n i q u e s  - - -  - -  

Requf =a p r e ~ e t v a t l o n  of t h e  
n r c u t r l  landrcape what.  p o r t i -  
b l e  and p l a n t i n g  o f  energy 
consa:vfng 18ndteap iog .  

Encourage  open apace and 
reereat ioa  land f a c i l i t f a a  
u i c h l n  neu developmenr. 

'Promote parking rtratmgl;a 
w h i c h  cncoutrgm a f f f c f e a t  U8. 
oe @ ~ = s z Y .  . 

Eaergr aLLLcfeney shou ld  b r  a 
c o n s i d e r a t i o n  Ln t h e  l o c a t i o n  
O F  b u i l d l o g s  aod iacificies., 

f o e o r p a t a c a  rnergy conserva- 
%cia,  c e e h a i q u e s  rod ayscena la 

Dew buiLdLngs. 

Ute landacapfng m ~ t m t i a L s  for 
mmrgy conserv ing  purposes. 

-!I A f l a v  f l m x i b f l i c y  for Lanav8- 
$ E ~ V @  coascructioa d e r i g n  aad 

. .. 

cons e ~ v a  t Loo t ec h o i  ques. 

A l l o v  r o i f o g  f l e x i b i l l c p  t o  
ancoutaga t s c e ' z t f o n  of n a t u r a l  
resource  f~ndscrpLng. 

. ' :  

.. 

. .  

Eucoutage  8daquocs n a n - 8 U t O m O -  
tLvm t r a n s  p o t  ca t ion f a c f f i t i e  I 
i n  la=:. d8v8lopmenCs ( b i k e -  
W 8 Y I .  pcdancrian p a t h s ,  m t C - 1  

D e v e l o p  and implament  m e a t u r a s  
con d us f vc t o  o pm ra c f o n i l  
c roos pa r ;a c f o n  8 L L is i a n c 7  
(ouch a s  c a e p a o f f n s ,  p r i o t i t y  
LaneS,  "signal s y n c h t o a  L t a C i O n ,  
tura.  lanes, i n c e e s e e c f o a  
f m p e a v e m e n c a ,  f r o n t a g e  roads, 
bus t u r n  o u t  l a n e s .  e t c . )  - .  

- .  
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I, Jean W. Greg-, Assistant Land Use *nistrator, for the Citq of 

Tallahassee and Lmn Ccunty, F l o r i d a r  hereby cex'jfy that the attach& is a t x e  

and accura*cg ttanscript of a portion a€ the minutes of the Tallahassee-n 

Ccunty Planning Ccnmission m e t i n g  held on Sept- U, 1989. 

- 

IN hTTXZSS WERECF, I have h e r a n t o  affixed. my hand t h i s  27t!! day of &1y, 
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Mr. T e l l e f s e n  sa id  t h e s e  roads  w i l l  have p-avement and base t i  
County s p e c i f i c a t i o n s .  

John Mooshie moved approva l  of t h e  p r e l i m i n a r y  p l a t - s u b j e c t  t o  
t h e  conveyances t o  t h e  2 s tormwater man'agement areas- and - t h e  
v a r i a n c e  t o  l e n g t h  of Atascade ro  Lane c u l  de sac. - Eleanor H u n t e r  
seconded the motion.  The motion c a r r i e d -  5-1 w i t h  Kathy A r c h i b a l d  
o p p o s i n g  t h e  motion. 

- 

- 

- - 
Ms.  Archibald f e l t  all t h e  roads a l l  t h e  roads  should'not be 
? r i v a t e ,  She s u g g e s t e d  t h e  o r i g i n a l  i n t e n t  of . s r i v a t e  toads has 
been  exceeded.  She is opposed  to t h e  homeowners a s s o c i a t i o n  - 
being r e s p o n s i b l e  for d r a i n a g e  and g r i v a t e  roads. 

i d s .  Hunter  remembered a recommendation p r e v i o u s l y  nade by t h e  
Planning Commission t h a t  a n o t h e r  s i t e  be chosen f a r  t h e  state 
o f f i c e  complex. M r .  Murley gave an upda te  on t h i s  issue. He : 
said t h i s  is be ing  a s s e s s e d  by a team of City and County staff ; 
members. Ms. Hunter  f e l t  i t  was important t h a t  t h e  Planning 
Commission have i n p u t  on other a n t i c i p a t e d  impac t s  f rom the Commiss.ioz's 
p o i n t  of view of t h e  selections. 

- 19- 
The Planning Commission considered the request of Monticello D r u g  
Company, Etal. for a chaqge i n  zone c l a s s i f i c a t i o n  form 
Agricultural 2 to-Commercial 2 and for a l a n d  use plan map 
amendment from Urban Undesignated t o  General Business on 28 acres 
located 125 f e e t  north of the intersection of Bradfordville Road 
and Thornnsvi l le  Road (northeast q u a d r a n t  of the intersection) and 
f r o n t s  on both roadways. 

Mr. Fronczak asked when t h e  nex t  t i m e  t h e  "north' q u a d r a n t  would  
be under  c o n s i d e r a t i o n  by t h e  Commiss ion .  Ms. Gregory r e p l i e d  i n  
Februa ry  1990. In r e p l y  to a n o t h e r  q u e s t i o n ,  she s a i d  the task 
force is supgose t o  report t o  t h e  County Commission i n  a 5 months 
t i m e  frame. 

Ms. Gregory summarized t h e  n o t i c e  and p u b l i c  rssponse t o  this 
a p p l i c a t i o n .  She s t a t e d  t h a t  a p p r o x i m a t e l y  4 0  t o  503  of t h e  site. 
is not  d e s i g n a t e d  as Genera l  B u s i n e s s  and e x a l a i n e d  t h e  l o c a t i o n  
or' that d e s i g n a t i o n .  She s a i d  t h e  r e q u e s t  was found i n c o n s i s t e n t  
w i t h  l o c a t i o n a l  p o l i c i e s  and elernent po l i c i e s .  Stie b r i e f l y  
reviewed t h e  zoning h i s t o r y  i n  t h e  a r e a  and the commercial  nodes 
o n  Tharnasville Road between 1 - 1 0  and a r a d f o r d v i l l e  Road. A 
Srief ing was g i v e n -  on the proposed -commercial development i n  ths 
Northampton PUD. Ms. G r e g o q  s a i d  the a p p l i c a n t  13 -proposi.?s- t3 
c o n s t r u c t  a shopping  c e n t e r  w i t n  1 5 0 , 0 0 0  s q u a r e  f a e r - a n d  a n  
a d d i t i o n a l  1 5 , 0 0 0  square feet of o f f i c e . .  She r z v i e v e d  the 
_anended r ezon ing  application f o r  t h e  Commission and said t h a t  a 

- 
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M r .  Oven said the p r e l i m i n a r y  d r a i n a g e  d e s i g n ' h a d  b e e n  r ev iewed  
by Brice- N i s t ,  Florida DOT, and  t h e  DER. He sa id  t h a t  a p p a r e n t l y  

b e c a u s e  t h e  p r o j e c t  h a s  been  rev iewed  by County  Publ i c  Works. 

Mr. Moore s a i d  the s i t e  s i ts  on t h e  r i d g e  line b e t w e e n  t w o  v e c l  
large drainage b a s i n s  w i t h  t h e  rear  p o r t i o n  of t h e  site draining 
t o  t h e  K i l l e a r n  Estates  Lake c h a i n  and  t h e  Ki l learn  Estate  c h a i n  
was t a r g e t e d  i n  t h e  Commission's o r i g i n a l  s t u d y  as an area t o  
which  r u n o f f  s h o u l d  be min imized  b e c a u s e  of t h e  volume prob lems  
that currently e x i s t .  H e  s a id  t h e  d e v e l o p e r  h a s  'the a b i l i t y  
b a s e d  o n  t h e  c o n f i g u r a t i o n  of the si t4  t o  d r a i n  away from t h e  I 

K i l l e a r n  Estates lake c h a i n  towards t h e  Lake Arrowhead b a s i n  
wh ich  e v e n t u a l l y  flows t o  L a k e  I amon ia .  The Lake Arrowhead Lake 
Chain  w a s  n o t  d e s i g n e d  a s  a h o l d i n g  pond for this d e v e l o p m e n t  so 
t h e  developer is s u p p l y i n g  a h o l d i n g  pond t h a t  drops back t=r pre -  
d e v e l o p m e n t  rates for d i s c h a r g e  into Lake Arrowhead a t  p r o  
c o n s t r u c t i o n  ra tes .  Lake Arrowhead currently does not have a i 
volume prob lem.  Mr. Moore sa id  a n  e n v i r o n m e n t a l  p e r m i t  has not 
b e e n  a p p l i e d  for a n d  i f  i n  design, i t  is determined t h a t  t h e  
watar should n o t  be  t r a n s f e r r e d  t h a t  o p t i o n  is a v a i l a b l e .  He 
s t a t e d  t h a t  h e  h a s  i n t e n d e d  t o  d e m o n s t r a t e  tha t  a pond of 
a d e q u a t e  size c a n  b e  a l loca ted  and water c a n  physically be p i p e d  
f rom P o i n t  A t o  P o i n t  a and t h a t  t h e  project w i l l  meet all 
governmen t  o r d i n a n c e s .  

- the p a r t i e s  are not  communica t ing  w i t h  M r .  S w a n s o n ' s  o f f i c e  

' 

Mr. b a t o n  said t h e  r e a s o n  for t h e  delay is t o  determine whetSer 
there will be  problems i r r  Lake Arrowhead. Mr. C u l l e y  recal led a 
l e t t e r  from David  Williams o f  Kil learn  Properties s t a t e d  c o n c e r n  
over  routing water from t h i s  s i t e  t o  L a k e  Arrowhead. Mr. >loor2 
r e i t e r a t e d  that this d e v e l o m e n t  does not  i n t e n d  t o  us8 Lake 
U r o w h e a d  as a holding pond; and i 
r e g i o n a l  h o l d i n g  ponds. A 3 acre  
project f o r  a holding pond and  t h e  

s c o n s i s t e n t  w 
area h a s  been 
water a f t e r  i 

, i t h  p o l i c i e s  for 
d e s i g n a t e d  on  the  
t h a s  been  

t r ea t ed  and  re ta ined  will be p i p e d  under Thomasville Road t o  Lake 
Arrowhead. 

N t .  Murley  asked Mr. Apgar for a Legal p e r s p e c t i v e  on whert tSe  
Commission is. -Under t h e  c u r r e n t  law, Nr. Apgar s a i d  t h e  p r i r n a r y  
c r i t a r i a  for r e z o n i n g  is t h e  Comprehens ive  Plan and c o n s i s t e n c y  
w i t : ?  t h e  Zoning Code i t s e l f  a n d  then o lde r  case l a w  which says 
health, safety, and w e l f a r e .  The a p p l i c a n t  h a s  t h e  burden ta 
show his e n t i t l e m e n t  t o  t h e  r e z o n i n g .  He s a i d  t h e  Cornmission 
could c a n s i d e r  zoning areas and- their p o t e n t i a l  i m p a c t s .  

I Xr. N u r l e y  moved d e n i a l  of t h e  request based on b e i n g  
i n c g n s i s t n n t  w i t h  t h e  Comprehens ive  Plan- analysis as p r o v i d e d  by 
staff and t h e  advisory map w i t h  t h e  e x i s t i n g  plan SSOWS an area  
sornewnat 1sss t h a n  w h a t  is b e i n s  raauested. I He m e n t i o n e d  t n a t  ?.z 
had cgncern  o v e r  t h e  actual definition of the C? m n e  and i;l t z B  
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t h e  t h a t  t h e  Commission is being asked t o  make t h e  z o n i n g  
recommerrdat ion i n  r e l a t i o n  t o  on-going  a c t i v i t i e s  t o  assess w h a t  
i s  b e i n g  p l - aned  f o r  B r a d f o t d v i l l e ,  M r ,  Murley quoted from t h e  
D i s t r i c t  I n t e n t  of C? a n d  h e  said it  was a s i g n i f i c a n t  q u e s t i o n  
a s  t o  whether t h i s  is a n  e n t r a n c e  i n t o  an u r b a n  area u n d e r  t h e  
c u r r e n t  p l a n .  
t h e  t e c h n i c a l  i s s u e s . _  The m o t i o n  was seconded by Ns. H u n t e r .  

H e  added there are q u e s t i o n s  that c a n  be raised o n  

Mr. Mooshie sa id  t h a t  h e  had labored over t h i s - d e v e l o p m e n t  and iiZ 
h i s  mind the  i s s u e  of t i m i n g  is a p p r o p r i a t e .  
his o p i n i o n  t h a t  the  o p t i o n e e s  are prepared t o  me'et all t e c h n i c a l  
r e q u i r e m e n t s .  
to  p u t  up a bond that p r o v i d e d  a g u a r a n t e e  t r a f f i c  and 
e n v i r o n m e n t a l  d e g r a d a t i o n  d i d  n o t  occur. He f e l t  the  d e v e l o p m e n t  
oi a commercial node  somewhere down the road was i n e v i t a b l e  and 
h e  d i d  n o t  f e e l  t h a t  i t  is t h e  Commission's r e s p o n s i b i l i t y  to  
t e l l  the d e v e l o p e r  t h a t  he  cannot i n v e s t  m i l l i o n s  of dollars t o ;  
do  t h a t .  M r .  Murley  s a i d  b a s i c a l l y  he  agreed, t h e  C o m i s s i o n  i 
does n o t  h a v e  the r e s g o n s i b i l i t y  to make a business d e c i s i o n ,  b i t  
a s s u m i n g  a successful project, assuming t h e  inpac ts  are  
t e c h n i c a l l y  m e t ,  the r e m a i n i n g  p a r t  of the Commiss ion ' s  
r e s p o n s i b i l i t y  is the  decision a b u t  t h e  p u b l i c  i n t e r e s t  and 
we l fa re  described i n  the case law and t h e  Plan and i n  t h i s  casa 
t h a t  Commission has t o  look a t  this project i n  r e l a t i o n s h i 2  and 
t i m i n g  t o  the  e x i s t i n g  n e i s h b o r h o o d  and make a judgement  c a l l  as 
lay persons f o r  t h e  elected Commission i n  t h e  f o n  of a 
recommendat ion .  I4r .  N u r l e y  sa id  t h a t  if w i t n  i4r. idooshie's 
a s s u m p t i o n s  t h a t  he f e l t  Mere really d i f f i c u l t  t o  a s c e r t a i n  a t  
t h i s  time, he  f a l t  it would b e  d i f f i c u l t  for him t o  recommend 
a p p r o v a l .  He s t a t e d  that t h i s  c e r t a i n l y  doesnlt mean t h a t  an 
a p p l i c a t i o n  for a lesser amount of land m i g h t  n o t  be a c e q t a b l e  
u n d e r  the Comp rahens i v e  P1 an .  

He s a i d . t h a t  i t  is 

He sa id  t h a t  he assumed t h e  developer was w i l l i n g  

M r .  Mooshie said t h i s  C&.mission h a s  a n  o p p o r t u n i t y  w i t h  this 
r e q u e s t  and  t h e  tauder r e q u e s t  to  d e a l  w i t h  2 l a n d o w n e r s  a s  
opposad t o  20 l a n d o w n e r s  v h i c h  c o u l d  c o n c e i v a b l y  happen somewhere 
down the toad. 
w h i c h  p r o v i d e s  f o r  p h a s i n g .  
g e t t i n g  c lose t o  u C o n t r b c t  z o n i n g n  and the  -government  has t h a t  
a b i l i t y  t h r o u g h  a local d e v e l o p m e n t  a g r e e m e n t  process.  

He s u g g e s t e d  a p p r o v a l  of a L i m i t e d  Use S i t e  Plan 
Mr. iilurley sa id  he f e l t  t3is was 

Ms. H u n t e r  said t h e - a p p l i c a t i o n  i s  p r e m a t u r e  and  ts=, f a v o r  this 
application you have t o  assme t h e  c o n t i n u a t i o n  of the existing 
d e v e l o p m e n t  p a t t b r n  which is a valid a s s u m g t i o n ,  Sut certainly 
not a ce r t a in ty .  

Nr. Nur ley  said he felt the. elected oificFals-Sad the r i c ; h t  t3 
approach the  a p p l i c a n t s  regardi-ng. ? h a s i n g  of t he  groject, but t h t  
Commission o r  staff can not p u r s u e  t h e  a c t i o n .  're f e l t  :he 
Cornniss ion  had t3 r e s p o n d  tr3 the applicstian w n i z h  is ~ e f s r e  it. 

- 
- 
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Mr. m o s h i e  emphasized his o p i n i o n  that t h i s  will be  a commercial 
node befdre  t h e  y e a r  2 0 0 0  and  i f  there is a way t h e  project can. 
be p l a n n e d  a c c o r d i n g l y  and i n s u r e  t h e  i n t e g r i t y  of t h e  
neighborhoods and  t h a t  d e g r a d a t i o n  of the  lakes  and  roadways  does 
n o t  occur,  i t  behooves  the Commission t o  explore that 
p o s s i b i l i t y .  Ms. H u n t e r  said t h e  County Commission has appointzd 
a task f o r c e  t o  do j u s t  tha t .  + 

Ms. H u n t e r  sa id  h e r  view of two elements of the  Comprehens ive  
P lan  dea l ing  w i t h  c e n t r a l  utility s e r v i c e s  is t ha t  those e l e m e n t s  
are not s u p p o r t e d  by t h i s  a p p l i c a t i o n  b e c a u s e  i t  'seems e x g l i c i t  
t ha t  t he  elements u s e d  and r e l i e d  upon by staff r e q u i r e  
i n f r a s t r u c t u r e  t o  be i n  p l a c e ,  not j u s t  a v a i l a b l e .  

- 

- 

fir. Fronczak said h e  agreed t h a t  t h e r e  s h o u l d  be 
c o m m e r c i a l i z a t i o n  in t h i s  area,  b u t  how much h e  was n o t  prepared 
to s a y .  
agreed upon d e a d l i n e ,  t he  request cduld be r e c o n s i d e r e d  i n  the I 
norsal c y c l e  once the a d d i t i o n a l  data  is a v a i l a b l e .  
s a i d  t h e  r e p o r t  of t h e  task f o r c e  is not d i r e c t i v e  of the  zoning' 
d e c i s i o n  and r e a l l y  c o n s t i t u t e s  " n i c e "  information and  u n t i l  t h e  
County Commission puts i t  in an ordinance i t  has no l eqa l  s t a t u s .  

He said if the t a s k  force c o m p l e t e s  i t  regort  by t h e  

W .  Mur ley  

- 
Upon call f o r  a vote,  t h e  mot ion  carried u n a n i m o u s l y .  

-21- 

Thornasville Roads. 

Ms. Gregory said the a p p l i c a n t ' s  r e p r e s e n t a t i v e  h a s  submitted a 
letter r e q u e s t i n g  a t h i r t y  day c o n t i n u a n c e .  
be tsJeen  t h e  Commission and  Mr. 'Eroward D a v i s  pertaining t o  t h e  
c o n t i n u a n c e  a n d - M r .  Davis sa id  t h e  a p p l i c a n t  was not g i v e n  e n o u g h  
direction by t h s  P l a n n i n g  Commission t o  p r e g a r a  a proper site 

D i s c u s s i o n  -vas held 

p l a n .  - . 

Ns. R u n t e r  moved to continue until Octobe r  11 with the 
u n b e r s t m d i n g  t h a t  t h e  a p g l i c a n t  -is tc i  either e s t a b l i s h  . a  f i n  
t i m e  limit a n  s u b m i t t i n g  a p l a n  o r  cgme back ts the  C3nmissicn 
wi th  a plan f 6 r . t h e i r  c 3 n s i d e r a t l o n .  
Yr. Mooshis. .- ' - * . 

The motion was seczndeC bi/ - 
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ZmIX P m m w :  

A-2 to the north a& east: A-2 and C-2 to the south: d C-2 and C-4 t c~  the 
mt. 

KmmK mslDmmxcNs: 

I. Czrmprehursive Plan Analysis 



- mcouraqe ttieiprotection d restoratian of h i s b r i d y  valued 
properties * 

The following 4 policies m e  f a d  to be in mnflict with this r e t :  

- am3~nts of lard for  mufacturd housing ard mbile 
h- 
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+ - -  - - -  - - - -  - -. - - -  - CLfRK OF THE CIRCUIT COURT - LEON COUHTT, FLORIDA 

- P. 0, Box 726 Tallahassee, Florida 32302 

. -  
CLERK OF THE C I R C U l ~  COURT- 

Criminal OivrriM 
Juvrndr Division 

- __ Probore Division - 
civil olvis4m 

STATE OF FLORIDA 

COUNTY OF LEON 

I, PACL F .  HARTSFIELD, Clerk of the Circuit  C o u r t ,  in and f o r  

Leon County, F l o r i d a ,  and e x - o f f i c i o  Clerk of the Board of County 

Commissioners O f  Leon County, F l o r i d a ,  Leon C o u n t y ,  F l o r i d a ,  

hereby c e r t i f y  that  the attached is  a true and accurate t ranscr ip t  

of a portion of t h e  Board of County Commission Minutes of 

September 2 6 ,  1989.  

i * 

o f f i c i a l  seal t h i s q q d d a y  of  , A . D . ,  1590. -++-- 
/ S /  Paul F .  Harrs f i e ld  
Clerk, Board of County 
Commissioners, Leon 
County F l o r i d a  

. .  
By: - c . m d  

Sandra C. O ' N e a l ,  D.C. 

. -  

C L 3 K  CF THE CSUNTY COURT. 



H r .  Raney Oven, r e p r e s e n t i n g  appL_ ican t ,  a p p e a r e d  and - - 
. _  

e x p l a i n e d  t h e  new amended l imi t ed  unc r i t e  p l a n  c o ' t h r  B o a r d ;  -602;. - 

of r e q u e s t  f8 now d e s i g n a t e d  an General B u s ~ n e r r  ( r a t h e r  t h a n  
- - - 
- 

502); a p p t o x i m a t e l y  ld acres ( r a t h e r  than 28 acres).  H t .  Oven - - - 
p r e s e n t e d  a compteheoofve  l a n d  u s e  a n a l y s i s  and s t a & e d  t h a t  t h e  

subject was noe  r u r a l  p r o p e r t y .  
r 

I _  

N t .  Rick  Hall ,  T r a n s p o r t a t i o n  C o n s u l t i n g  Group and 

r e p r e s e n t i n g  t h e  a p p l i c a n t ,  appeared and e x p l a i n e d  t h a e  he d i d  a - 
t r a f f i c  a n a l y a i s  f o r  t h e  project and t h r  method he used Was 

a c c e p t a b l e  t o  government .  Ha i n d i c a t e d  char i t  w.5 on r c c e p e a b l e  

l e v e l  of service. 

- 

- 

Hr. R i c h a r d  Moots, 306 N. M e r i d i a n  S t . ,  d r a i n a g r  engineer 

r e p r e s e n t i n g  t h e  a p p l i c a n t ,  a p p e a r e d  aad s t a t e d  t h a t  h e  has d o n e  a 

p r e l i m i n a r y  d e s i g n  on t h e  encire nitr ,  and t h e  c a l c u l a t f o o r  

show t h e  a b i l i t y  tO m i t i g a t e  stotmwatat impac t  by coastruct ioo o f  

lrrgm o n - r i t e  h o l d i n g  pond and trratment E a c i l i t y ,  u h i c h  would 

exceed existing and proporad o r d i n a n c e s  and  m r t c r  a S t a t e  DOT 

r e q u i t e r e n t s  . 
Me. J o h n  W. O'Conner, owner of t h e  p r o p e r t y  8180 a p p e a r e d  and 

r e q u e s t e d  tha Board approve t h e  reqursc. 

The following c i t i z e n s  a p p e a r e d  i n  o p p o s i t i o n  t o  t h e  

r e q u e s t  : 

P a t r i c k  Bond R i c h a r d  Thoma 
4431 Millmrod Lana 3412 Vollry Creed Dt . 
Tcrr p A t  t h u t  
3338 Bdtrov Hill 10599 Lake I aman ia  Pt. 

John D a y l a r  Sara Lamb 
3619 Dee8 Hill T r a i l  Rt. 19, Box 1020 

J i m  Pencod 

Following a lengthy d i s c u s s i o n ,  Cwrmi8ionet T u r n b u l l  made a 

s u b s t i t u t e  m o t i o n ,  wh ich  uas s e c o n d e d  by Commissioner Price t o  

upho ld  t h e  PLann iog Commisa ion's recommendat ion t o  deny t h e  

r e q u e s t .  The m o t i o n  c a r r i e d  unan imous ly .  

. .  

( I t  was notad t h o c  P l a n n i n g  Commission f e l t  t h i s  was 

inconsistent wirh che Cornphrehensive P l a n  and also t h e  time O E  - t h e  

request, i n  v i e w  of on-going a c t i v i t i e s  t o  assess u h s t  vas t h e  bes t  

altcrnacive f o r  B r a d t o r d v i l l c  Road. 
. -  

i 



EXCERPTS FROM PLAfrSTIfPS' 
FOURTE AHENDED COXPLAINT 

1 
c 



L - -  . .+ - -. 
23. The Planning Commission found that the site plan-provided that central 

sanitixy sewer would bc used by and could be provided to thesite. (Tab C, pp. 8, 9, 11). 

The Planning Commission expressed conctrn'that the original site plan did 

not providea buffer area to insulate existing residences east of the proposed roadway and 

substantially exceeded the depth of current commercial tracts in the area. However, the 

Plann.kg &n.mhsion found the depth of the request was advantageous in allowing 

development without forcing commercial enterprise closer to the road and creating a strip 

24. 

we deveiopmcnt. (Tab C, pp. 10-11). 

25. The Planning C a d s i o n  recommended denial of PlaintifEE' request for the 

following reasons and findings (Tab C, pp. 8 and 13): - 
-*7 

a. General business designation for the request site, although * ;  
. I  
4 -  

: t  

supported by three "elemcnt policies", on balance was ' .  
! 

inconsistent With the Comprehensive Plan because of conflict 
I 

with four other element policies. The four inconsistent policies ! 
were: 1) to allow adequate amounts of land for manufactured 

housing and mobile homes; 2) to encourage the preservation 

of agricultural land and other rural properties; 3) to encourage 

development i0 areas already served by sanitary sewer systems; 

and 4) to allow increased density in connection with proximity 

to major arterials in a r e s  presently served by existing public 

utilities. 

6 
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b. General business designation -for -the request site was 
- 

hconsktent qrith the - Comprehensive Plan locational policy 

because the site is not locatid at the intersection of artcrial 

roadwa9 and is not -lo&tcd at the center of several 

neighborhoods. - .- - . 

Commercial zoning -was inconsistent with the comprehensive 

land use plan map which indicates a general business area 

somewhat less in size than the request. 

c. 

\ 

~~ 

d. The "district intent" is for CP zoning to be 'kitwed as the 

entrance to the urban area." 

The dif6cUity of making a decision in view' of an-going activities 

to assess the best alternatives for Bradforrhrille. 

Prematurity of the application because it assumes the 

continuation of the existing dcvclapment pattern which is a 

valid assumption but not a certainty. 

t. 

f. 

i 

26. At the subsequent hearing before the Board of County Commissioners on 

September 26, 1989, Plainti& funbtr moMed their request by D g  an amended limited 

use site plan. The amended site . .  plan deleted all development east of the proposed 

roadway and sought CP commercial zoning for only about 18 acres of the subject property 

lying west of the proposed roadway. The remaining 10 acres of the site would continue 

to be zoned agriculkrd (A-2) and used for public roadway, stomwater management, 

1 preservation and natural b u f k  area. (Tab D). 



- - * 

- - - - - -  ~- . -  - - 
+. 

36. The pending motion to continue action on PIahtii%’ zoning request in view 

of its amendment was then substituted by a motion to accept t&recommendatioa of the - 
Planning Commission to deny the request, which substitute motion was approved by the I 

I Board. (Tab E, pp. 4143). 

37. In adapting the Planning Commission’s recommendation to deny Plaintiffs’ 

request, the Board necessarily adopted the Planning Commission hdings and reasons. 

38. The Board‘s adopted tindings and reasons with respect to the extension of 

the general business designation on the land use map (see Paragraphs 25a and 25b above) 

were lcgalty insufkicnt, unsupported, or contrary to law because: 

a. The effect of the amended site plan, which sigmficantly reduced 

the area to be designated for general business use, was not 

even evaluated by the adopted findings. 

b. The locational policy for general business designation is 

inapplicable because the land use map already designates tbis 

location for general business use on a non-site spcci.6~ basis. 

(Tab C, pp. 57). Moreover, Plaintiffs complied with the policy 

because the competent evidence, including thc Planning 

Commission report, established that the subject property is at 

the center of several large residential neighborhoods at a high 

access point. u a b  C, p. 10; Tab E, p. 14). 

The four plan element policies found to be inconsistent with the 

request were inapplicable or unteasonable to apply or were 

c. 

complied with as foUows: 1) The area to be designated 

i 
t 
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