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ARGUMENT 

WHETHER CROSBY AS A CLASS I INSURED I S  ENTITLED TO 
UNINSURED MOTORIST COVERAGE EVEN I F  HE WOULD NOT HAVE 
BEEN ENTITLED TO LIABILITY COVERAGE HAD THE ACCIDENT 
I N  QUESTION BEEN HIS FAULT. 

Nationwide's s t a t e d  pos i t i on  is  t h a t  s i n c e  Crosby was 

opera t ing  a non-scheduled motorcycle a t  t h e  t i m e  of the  accident  

i n  quest ion he would not have been e n t i t l e d  t o  l i a b i l i t y  coverage 

the re fo re  he i s  not e n t i t l e d  t o  UM coverage. I f  t h i s  content ion 

i s  c o r r e c t ,  Nationwide w i n s .  T h i s  pos i t i on  seemingly has some 

support  through d i c t a  contained i n  V a l i a n t  Insurance C o .  v 

Webster, 567  So.2d 4 0 8  ( F l a .  1 9 9 0 )  which suggests  UM coverage 

should be determined by a n  "accident  ana lys i s "  r a t h e r  t h a n  an  

" ind iv idua l  ana lys i s . "  However, i n  arguing t h i s  pos i t i on  i n  i t s  

answer  b r i e f  Nationwide t o t a l l y  ignores  Flor ida Farm Bureau  C a s .  

Co .  v Hurtado, 587 So.2d 1 3 1 4  ( F l a .  1 9 9 1 )  and S t a t e  Farm F i r e  & 

Casualty Company v Polgar, 551  So.2d 5 4 9  ( F l a .  4 th  DCA 1 9 8 9 ) .  

F u r t h e r  i t  suggests  t he  F i f t h  D i s t r i c t  Court of Appeals opinion 

i n  Nationwide Mutual F i r e  I n s u r a n c e  Company v P h i l l i p s ,  609  So.2d 

1385 ( F l a .  5 t h  DCA 1 9 9 2 )  is  "flawed." T h i s  d i s s a t i s f a c t i o n  w i t h  

P h i l l i p s  i s  undoubtedly because t h e  same C e n t u r y  I1 p o l i c y  as i n  

t h e  case a t  bar  was involved. 

However, Nationwide does seem t o  concede M u l l i s  v S t a t e  Farm 

Mutual  Auto. I n s .  Co., 2 5 2  So.2d 2 2 9  ( F l a .  1 9 7 1 )  i s  s t i l l  con- 

t r o l l i n g .  A t  t h a t  t i m e  t h e  UM s t a t u t e  was 5 6 2 7 . 0 8 5 1  F1a.Sta-t. 

The cour t  held: 
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When u n i n s u r e d  motor i s t  c o v e r a g e  w a s  o b t a i n e d  by S h e l b y  
M u l l i s  p u r s u a n t  t o  S e c t i o n  6 2 7 . 0 8 5 1  f o r  h i m s e l f  as t h e  named 
i n s u r e d ,  for h i s  s p o u s e  and  for h i s  or h i s  s p o u s e ' s  r e l a -  
t i v e s  who are  r e s i d e n t s  of h i s  h o u s e h o l d ,  t h e y  were g i v e n  
t h e  same p r o t e c t i o n  i n  case of b o d i l y  i n j u r y  a s  if the  
u n i n s u r e d  moto r i s t  had p u r c h a s e d  a u t o m o b i l e  l i a b i l i t y  
i n s u r a n c e  i n  compl i ance  w i t h  t h e  F i n a n c i a l  R e s p o n s i b i l i t y  
L a w .  * * * 

T h i s  s t a t u t e  w a s  f i r s t  e n a c t e d  i n  1 9 6 1  and  i n  s u b s e c t i o n  1 

r e q u i r e d  i n s u r e r s  t o  p r o v i d e  UM c o v e r a g e  i n  t h e  same amount a s  

r e q u i r e d  u n d e r  t h e  F i n a n c i a l  R e s p o n s i b i l i t y  L a w .  T h i s  r e f e r e n c e  

t o  t h e  F i n a n c i a l  R e s p o n s i b i l i t y  L a w  m e r e l y  addressed t h e  l i m i t s  

o f  UM c o v e r a g e  r e q u i r e d .  S e c t i o n  1 has been  amended several  t i m e s  

s i n c e  t h e  M u l l i s  case. A t  t h e  t i m e  of t h e  a c c i d e n t  i n v o l v i n g  

Crosby i t  r e q u i r e d  i n s u r e r s  t o  o f f e r  UM c o v e r a g e  in t h e  amount of 

the B I  l i a b i l i t y  l i m i t s  and  g i v e s  t h e  i n s u r e d  t h e  e l e c t i o n  of 

r e j e c t i n g  UM c o v e r a g e  a l t o g e t h e r  o r  s e l e c t i n g  l i m i t s  lower o r  

h i g h e r  t h a n  B I  l i a b i l i t y  limits. A c c o r d i n g l y ,  N a t i o n w i d e ' s  

c o n t e n t i o n  t h a t  t h e  UM s t a t u t e  must  be r e a d  p a r i  materia w i t h  t h e  

F i n a n c i a l  R e s p o n s i b i l i t y  L a w  i s  unfounded.  

Assuming M u l l i s ,  s u p r a ,  i s  s t i l l  a cor rec t  s t a t e m e n t  of t h e  

l a w ,  t he  C o u r t ' s  c o n c l u d i n g  remarks  seem a p p r o p r i a t e ,  t o - w i t :  

T o  r e c a p i t u l a t e ,  R i c h a r d  L a m a r  M u l l i s  i s  i n s u r e d  u n d e r  t h e  
S ta t e  Farm po l i c i e s  p u r c h a s e d  by S h e l b y  Mullis. P u r s u a n t  t o  
t h e  r e q u i r e m e n t s  of t h e  s t a t u t e ,  t h e y  c o v e r  t w o  c lasses  o f  
i n s u r e d s .  T h e  f irst  i n c l u d e s  S h e l b y  M u l l i s  and  h i s  w i f e  and  
members of t h e i r  f a m i l y  a s  l o n g  as t h e y  a re  r e s i d e n t s  of h i s  
househo ld .  I n  t h e  second  class are  o t h e r  p e r s o n s  n o t  
members of t h e  M u l l i s  f a m i l y  w h o  a r e  covered o n l y  w h i l e  t h e y  
a r e  l a w f u l  o c c u p a n t s  of one  of t h e  i n s u r e d  a u t o m o b i l e s .  
R i c h a r d  L a m a r  M u l l i s  i s  a member of the  f irst  c l a s s ;  a s  s u c h  
he i s  covered by u n i n s u r e d  m o t o r i s t  l i a b i l i t y  p r o t e c t i o n  
i s s u e d  p u r s u a n t  t o  S e c t i o n  6 2 7 . 0 8 5 1  whenever  or wherever 
b o d i l y  i n j u r y  i s  i n f l i c t e d  upon him by t h e  n e g l i g e n c e  of a n  
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uninsured motorist. He would be covered thereby whenever he 
is injured while walking, or while riding in motor vehicles, 
or in public conveyances, including uninsured motor vehicles 
(including Honda motorcycles) owned by a member of the first 
class of insureds. * * * 
Additionally, Nationwide's reliance on Proqressive American 

Insurance Company v Hunter, 603 So.2d 1301 (Fla. 4th DCA 1992) is 

misplaced. Therein, this court specifically limited the holding 

when it stated: 

Cases re l ied  on by appellee in which UM coverage was 
afforded the driver of an  automobile not owned or co-owned 
by a named insured are distinguishable because of that 
factor. 

CONCLUSION 

For the reasons set forth herein it is respectfully 

requested that this Honorable Court reverse the Final Summary 

Judgment in favor of Nationwide and remand the case for entry of 

a final judgment in favor of Crosby. 

NEILL GRIFFIN ~ E F F R I E S  & LLOYD 

Post Office Box 1 2 7 0  
Ft. Pierce, Florida 34954 
Attorney for Petitioner 
Fla. Bar No. 104679 

CHARTERED 

( 4 0 7 )  464 -8200  
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O f f i c e  Box 1438 ,  Tampa,  F l o r i d a  33601,  b y  m a i l ,  t h i s  1st day 
of October, 1993. 

NEILL G R I F F  EFFRIES & LLOYD 
CHARTERED 

Post O f f i c e  Box 1 2 7 0  
F t .  Pierce, Flo r ida  34954  
Fla. Bar N o .  104679 
Attorney for P e t i t i o n e r  
( 4 0 7 )  464-8200 

4 


