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IN THE SUPREME COURT OF FLORIDA

MICHAEL ALAN LAWRENCE,

Appellant,
V. : CASE NO. 82,256
STATE OF FLORIDA,

Appellee.

INITIAL BRIEF OF APPELLANT
PRELIMINARY STATEMENT

This is an appeal of a resentencing proceeding. Referenc-
es to the cne-volume record on appeal are designated by "R" and
the page number. References to the one-volume transcript of
the resentencing proceeding are designated by "T" and the page
number. References to the supplemental record, containing a
corrected copy of the trial judge's sentencing order, are

designated by "SR" and the page number.




SIATEMENT OF THE CASE

Appellant, MICHAEL ALAN LAWRENCE, was charged and convict-
ed for the September 29, 1986, first-degree murder, kidnapping,
and armed robbery of a convenience store clerk, Paula Tyree.
Lawrence v, State, 614 So. 2d 1092 (Fla. 1993). (R 4-13). On
direct appeal, this Court vacated the death sentence and
directed the trial court to empanel a jury and conduct a new
penalty proceeding. Id. (R 13). 1In so doing, the Court
struck three aggravating factors found by the trial court. Id.
at 1096. (R 11-12). The Court also vacated the kidnapping
conviction because there was no evidence Lawrence forced the
victim into the storeroom where her body was found. Id. (R
11).

A new penalty proceeding was held before Circuit Judge
Edward P. Nickinson, III, ! on June 21-22, 1993. The jury, by
a vote of 12-0, recommended the death penalty. (R 20).

The court received sentencing memoranda from the state and
the defense on July 12 and 13, 1993 (R 21-24, 45-52), and heard
additional argument orally on July 13, 1993. (R 25-43). On
July 19, 1993, the trial judge sentenced Lawrence to death,
finding three aggravating factors: that the crime was commit-
ted while Lawrence was under sentence of imprisonment; that

Lawrence had previously been convicted of a violent felony; and

'The original trial judge was Circuit Judge Jack R. Heflin. Lawrence, 614 So. 2d at 1092.




that the murder was committed for pecuniary gain. The court
found no statutory mitigating circumstances. As to non-
statutory mitigation, the court considered mental and emotional
disturbance as a non-statutory factor but concluded the factor
either had not been proved or was not entitled to substantial
weight. (R 65-69).

Notice of appeal was timely filed August 17, 1933. (R

74) .




STATEMENT OF FACTS

On Tuesday, June 22, 1993, before any evidence was pre-
sented, the prosecutor asked the trial judge to allow the state
to read to the jury the testimony Sonya Gardner gave at
Lawrence's earlier trial. To demonstrate Gardner's
unavailability, the state presented the testimony of one of its
investigators, Tom Tucker. Tucker was given his assignment to
locate Gardner the Thursday before trial. He began trying to
locate her the next day, Friday, by leaving messages for her
with several people in Santa Rosa County who knew her. (T 65).
Gardner called Tucker on the phone late Sunday night and said
she was camping out in Blackwater State Park. She said she did
not want to testify but eventually agreed to be at the
courthouse at nine o'clock the next morning. She did not show
up. Around 2:30 that afternoon, she called Tucker and said she
was not coming because she did not want to leave her camping
equipment. She also said she did not want to have anything to
do with the trial and was scared of people in that area.
Around five o'clock that afternoon, Gardner's boyfriend called
Tucker and said Gardner still did not want to come and would
come only if forced. (T 66-67). He said he would direct
Tucker to where they were camping if necessary. (T 69).
Tucker told them he would call them back if there were no way
around Gardner's being there. Tucker never called them back

and never got the directions. (T 67, ©69-70).




The prosecutor said the State Attorney's office had sent a
subpoena to Gardner's last known address in Oklahoma on May 29.
The receipt came back signed by Gardner's ex-husband. (T 69).
The prosecutor conceded Gardner's testimony was not relevant to
any of the aggravating circumstances but would give an overview
of the underlying facts of the crime. Lawrence objected to the
reading of Gardner's former testimony, arguing the state had
not exhausted its efforts to secure her presence and her
testimony was not relevant. (T 70-71).

The trial judge ruled Gardner's former testimony inadmis-
sible because the state had failed to satisfy the unavailabili-
ty requirement. (T 71).

The state presented several witnesses to establish an
overview of the crime. A Pensacola police officer said he went
to the Majik Market on Scenic Highway on September 29, 1986,
after receiving a call that the clerk could not be located. (T
81-82). He arrived around 11:50 p.m. The cash register drawer
was open. Inside a storage room located off the west wall near
the middle of the store was the deceased clerk, lying face down
on the floor with several wounds to the back of her head. (T
83). A crime scene investigator said there were two marks on
the floor near the victim's head that were consistent with
bullets ricocheting off the floor. Photographs showing the
bullet ricochets were admitted into evidence. (T 90-91). The

supervisor of the store at the time the offense occurred said




she determned the following day, after the police finished
their work, that $58 was missing from the store. (T 88).

The state next presented Georgia Crowell, an aquaintance
of Lawrence's around the time of the homcide. At that time,
Crowel | was living on Scenic H ghway, less than a nmile from the
Maj i k Market where the nurder took place. (T 93-94). Over
Law ence's objection, the prosecutor was allowed to ask the
W tness whether Lawrence said anything to her in Septenber of
1986 about a plan to do a robbery. Crowell responded, "Some
type of plan to get money." (T 94). Crowell also was allowed
to testify, over Lawence's objection, that Lawence told her
sometine in early Cctober of 1986 that he went across the
street to the Majik Market intending to rob it but could not do
so after looking at the clerk. (T 94-96).

Crowel | said when she visited Lawence in the Escanbia
County Jail after his arrest and asked him if he had done the
Maji k Market murder, he told her he could not discuss it
because "they would ask me questions and he didn't want to
involve me." (T97). \Wen asked if Lawence said anything
about whether the police would be able to tie himto the gun
used in the murder, Crowell said he told her not to talk about
it, that they would never find the gun because it was in the
river. (T 98) . Lawrence's objection to this testinmony was

overrul ed. Crowel | continued, saying Lawence told her not to

answer any questions the police asked her about the gun, not to




involve himin any way, and not to say anything about what he
said about the gun he had given Sonya Gardner being in the
river. (T 98).

The state next put on Larry Conti, who said he was in the
Maji k Market the night of Septenmber 29, 1986. Over defense
objection, Conti said the clerk was very rude to him and when
he said sonething to her about the change being wong, she
ignored him and wal ked away. (T 101-102).

The next wtness, Melvin Summerlin, testified that while

he was incarcerated with Lawence in the Escanbia County Jail
in April of 1987, Lawence talked about the Mjik Market

murder, saying if the police could find a gun Sonya had, they
could probably put it back on him (T 104). After Lawence's

objection to this testimony was overruled, Summerlin testified
on cross-examnation that Lawence told him he did not renenber
what happened at the Mijik Mrket because he was strung out on
cocai ne. (T 105).

At this point in the proceeding, the trial judge an-
nounced,

| think I amwlling to change ny ruling
about Sonya Gardner's availability. | am
concerned about relevance. (ne of the
things that occurred to ne and, M. Dees, |
know that one of the mtigating factors you
have just touched on it, | think one of the
mtigating factors you may argue may have
to do with whether the defendant acted
under extrene nental or enotional distress
or stress and if, in fact, she was wth the
defendant on the night of the killing, she
my be able -- 1 don't know what her -- |




don't know if her testinony speaks to that.
| would be nore inclined to all --

unl ess you are going to announce that

you're not going to argue that as a mtiga-

tor, M. Dees, | would be nore inclined to

allow that than a great deal of facts about

who did what with guns afterwards. I don't

really think that speaks to any of the

aggravating factors or mitigators.
(T 105-106). The trial court then ruled Gardner's fornmer
testimony vabout what she saw and heard right around the tinme
of the nmurder. . . . particularly if it deals with [Lawence's]
demeanor or state of mind" was appropriate. (T 106-107). Over
Law ence's renewed objection, the prosecutor read Gardner's
prior testinony to the jury.

Gardner met Lawence in the sumer of 1986. She was
pregnant at the time and gave birth on Cctober 31, 1986. (T
109). The night of the homcide, Gardner was wth Lawence and
Steven Pendl eton, known to her as "Snake." Lawence cane over
to Gardner's house in MIton around ten o'clock that night. He
said he was doing cocaine and wanted sonmeone to talk to. He
asked Gardner if she would ride to Pensacola with himto get a
bottle. (r 110) . Lawence drove. \Wen they got to Scenic
H ghway in Pensacola, they stopped at the Mjik Mrket and got
gas. Lawr ence punped the gas. Pendl eton got out and went to
the back of the car, then got back in the car and drove to the
front of the store. Lawence came out of the store and
Pendl eton had cone back and sat in the passenger's seat. (T

111) .



They went to the Knob Hll Liquor store, half a block
away. (T 111) . Lawrence and Pendleton went inside and bought
a bottle of liquor. They drove to some apartnents across the
street from the Mjik Market. Pendl eton got out, carrying a
grocery bag, which he said contained some clothes that he
needed to return to his girlfriend. He walked behind the car,
then came back a few mnutes later, saying his girlfriend was
not hone. Pendleton said "let's go get some mixer," and he and
Law ence wal ked across the street to the Myjik Market.

Pendl eton was carrying the grocery bag he had said contained
cl ot hes. (T 112-114).

VWi le Lawence and Pendleton were in the Mjik Market,
Gardner sat on the hood of the car, listening to the radio. (T
113). Wi le she was sitting there, she saw Pendl eton walk
towards the back of the coolers. Lawence went back that way,
too, though not all the way to where Pendl eton had gone. After
a little while, the clerk noved that way, too. Gardner was not
paying nuch attention to the store, though, and was | ooking
around at other things. (T 114). She could not tell what they
were doing in the store. Wen they cane out, they both wal ked
over to the dunpster and appeared to throw sonething away.

Wen they returned to the car, Pendleton was carrying what
appeared to be the same grocery bag he had carried into the
store. Lawence was carrying a smaller bag and was wearing a

gray-colored shirt rather than the dark blue shirt he was




wearing when he went into the store. \Wen Gardner asked him
why he changed shirts, he did not respond, He was really upset
and shaking. Pendleton was enptionless. (T 114, 116).

They got back in the car, and Lawence drove to Fort
Pickens beach. Lawrence asked Gardner if she would talk to
him and they wal ked down to the beach. Pendl eton stayed in
the car. Wile walking to the beach, Lawence said, "1 shot
the redheaded bitch." Gardner asked Lawrence what he was
tal king about but did not pay close attention to what he said
because she thought he was tripping on cocaine. She changed
the subject because he started acting really nervous and tense
and turning around and throwing his hands up in the air.

Law ence said he shot her because she made him mad. They
stayed on the beach until dawn, then wal ked back to the car,
where Pendl eton appeared to be passed out. Law ence then drove
Gardner home. (T 117-119).

The state introduced into evidence a certified copy of
Law ence's 1976 conviction of the second-degree murder of his
wi fe and sentence of life in prison. (T 126). Larry Sutton, a
prison inmte, testified that when he was Lawence's cellmate
at Okaloosa prison in April of 1989, Lawence told him he
strangled his wfe because she was swinming with his nephew.

He took her off to a place they used to go for sex. She asked
him where they were going, and he told her he was going to take

her out in the woods and kill her. She followed him anyway.
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They sat down and he reached over and strangled her. (T 121).
Lawence told Sutton he killed his wife because she had nessed
around on him and had been nessing around on him Lawr ence was
twenty years old at the tine and his wfe was eighteen, (T
122). Sutton said he had been convicted of twenty or thirty
felonies and was presently serving two life sentences w thout
parole for 25 years for two first-degree nurders. (T 122-123).

Elwn Coffrman, who had been a Santa Rosa County sheriff in
1976, testified that some children had discovered Lawence's
wife's body in the woods sixty-six days after the nurder
After the body was identified, Lawence was questioned, and he
confessed to choking her to death. (T 125)

Phil Suggs, a probation officer, testified that Lawence
was on parole for the murder of his wife when the instant
of fenses were commtted. (T 127). Until the Majik Market
shooting, Lawence had been doing fine, although he could not
find a job. (T 128).

Over defense objection, the victims nother, Betty
Criswell, was permtted to testify that her daughter was a
great church worker, never mssed a day of church, was 37 years
old, was divorced, and had an eight-year-old son. Criswell
said her daughter and her daughter's son had been living with
her for sone time and the boy's father had not seen his son
since the divorce. Her daughter's death had quite an inpact on

her grandson because after her death, his father went to court
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and took him to another state. \Wen asked what inpact her
daughter's death had on her, Ms. Criswell said quite a bhit.

She considered her grandson her baby because she had raised him
all that tine and now all she had was nonthly visitation. (T
132-133).

The defense presented no witnesses or other evidence in
mtigation. (T 134).

During closing argunment, the prosecutor told the jury the
process of weighing used in the justice system was very, very
old, as illustrated by a story in the Bible. Over defense
objection, the prosecutor was permtted to tell the story of
King Belshazzar, as told in the Book of Daniel. According to
the prosecutor, Belshazzar threw a big party at which wine from
the city of Jerusalem was drunk and false gods were worshipped.
During the party, a hand appeared out of thin air and wote
sonething on the wall, which no one could decipher. Finally, a
young man named Daniel told Belshazzar the handwiting on the
wal | said, "your kingdom has been nunbered and you've been
wei ghed in the balances and found wanting." (T 147). The
prosecutor urged the jurors to find that Lawence also had been
"wei ghed in the balances and found wanting." (T 150, 153).

During its deliberations, the jury sent the trial judge
the followi ng two questions: (1) Does "time served" get
subtracted from a nmandatory mininum 25 year sentence w thout

parole?, and (2) can a "death sentence" be changed thru appeal s
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to a "life sentence" of 25 years without parole?" (R 19, 167-
168) . Wth counsels' agreement, the trial judge told the
jurors he could not answer the questions and their job was to
consider the verdict as instructed and they should not be
concerned with what mght happen in further proceedings. (T

168-169) .
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SUMMARY OF ARGUMENT

Issue |. The trial court's failure to instruct Lawence's
penalty phase jury on the definition of reasonable doubt
deprived Lawence of a reliable sentence, in violation of the
eighth and fourteenth anmendments of the United States Constitu-
tion, and Article I, Sections 9 and 17, of the Florida Consti-
tution.

Issue II. The trial court committed reversible error in
admtting irrelevant evidence of a collateral crine.

Issue IlIl. The trial court reversibly erred in allow ng
the state to read the testinony given by sSonya Gardner at
Lawrence's earlier trial, where the state's investigator
| ocated Gardner the day before trial but never served her wth
a subpoena, and where the trial court reversed its original
ruling that Gardner was not unavailable on the ground that her
testinony was relevant to the proposed mtigating circunstanc-
es.

Issue V. The trial court reversibly erred in failing to
conduct an inquiry to determne whether Law ence's waiver of
his right to present mtigating evidence was know ngly, intel-
ligently, and voluntarily made.

Issue V. The trial court erred in refusing to grant a
mstrial where during closing argunent the prosecutor inproper-
|y exploited the jurors' religious beliefs by equating the

jury's sentencing task to God's judgnent of the w cked.
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Issue VI. The trial court erred in finding the aggravat-
ing circunmstance that the nurder was committed for pecuniary
gain where conpetent, unrebutted evidence showed Law ence
killed the victim because she made him nmad and where the
evidence was insufficient to prove Lawence intended to rob the
Maji k Market at the tine the homcide was commtted.

Issue VII. The trial court applied the wong standard in
rejecting as a mtigating factor the evidence of Lawence's
cocaine use the night of the homicide.

| ssue VIII. Section 941.141(7), Florida Statutes (1992),
which allows victim inpact evidence in the sentencing phase of
a capital trial, allows for arbitrary and capricious inposition
of the death penalty; is vague; infringes on this Court's
exclusive right to regulate practice and procedure; and vio-

lates state and federal ex post facto provisions.
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ARGUNVENT

1SSUE |

THE TRIAL COURT'S FAILURE TO G VE AN

I NSTRUCTI ON DEFI Nl NG REASONABLE DOUBT
DEPRI VED LAWRENCE OF A RELI ABLE PENALTY
PHASE PROCEEDI NG |IN VIOLATION OF THE

El GHTH AND FOURTEENTH AMENDMVENTS OF THE
UNI TED STATES CONSTI TUTI ON AND ARTI CLE 1,

SECTIONS 9 AND 17, OF THE FLORI DA CONSTI TU-
TI ON.

The trial judge at Lawrence's resentencing proceeding gave
no instruction to the jury defining "reasonable doubt." This
error vitiated the jury's reconmendation of death, thereby
rendering the proceeding fundanentally unfair. This Court nmnust
reverse for a new penalty phase proceeding.

In Cage v._Louigiana 498 U S. 39, 41, 111 s.ct. 328, 112
L.Ed.2d 339, 342 (1990), the United States Supreme Court held
invalid Louisiana's reasonable doubt instruction because it
allowed the jury to reach a verdict of guilt based upon a
"degree of proof below that required by the due process
clause." The Court subsequently ruled harm ess error analysis
I nappropriate to measure the effect the wunconstitutional jury

instruction in &aeum ghHt hdve dn the juy. n Vi

Louigiana, 113 s§.Ct. 2078, 124 L.Ed.2d 182 (1993). The Court
grounded its decision on the fifth amendnment's requirenment of
proof beyond a reasonable doubt and the sixth anmendment right
to a jury determnation of guilt, reasoning that when the jury
has received a defective reasonable doubt instruction, there is

"no jury verdict within the neaning of the Sixth Amendnent.”
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124 1,.Ed.2d at 189. Harmless error analysis, however, requires
the reviewing court to consider the actual effect of the error
on the guilty verdict in the case at hand. Wthout a valid
jury determination of guilt, an appellate court has w"no object,
so to speak, upon which harmess error scrutiny can operate."
Id. at 190. A reviewing court could only engage in
specul ation, that is, decide what a reasonable jury would have
done, and, when it does that, the wong entity judges the
defendant guilty. Id. As Justice Rehnquist observed, "a
constitutionally deficient reasonable-doubt instruction is a
breed apart from the nmany instructional errors that we have
held are anenable to harm ess-error analysis" because a consti-
tutionally deficient reasonable-doubt instruction wll always
result in the absence of "beyond a reasonable doubt" jury
findings. 1Id. at 193 (Rehnquist, J., concurring).

The Court reached the same result under the analysis used
iNn Arizona V. Fulminante, 499 U.S. 279, 111 S.Ct. 1246, 113
L.Ed.2d 302 (1991), in which the Court divided trial errors
into those which may be assessed within the context of other
evidence presented and those consisting of "structural defects”
which affect the framework within which the trial proceeds.
Id. at 191 (Rehnquist, J., concurring). Applying this
analysis, the Court concluded the jury guarantee is a "basic
protection” which reflects n~a profound judgnent about the way

in which law should be enforced and justice admnistered.
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The deprivation of this right is a structural defect,
therefore, and, as such, can never be harm ess. Sullivan, 124
L.Ed.2d at 190-91.

In the present case, the trial court failed to provide any
definition of reasonable doubt. Although the jury was told
"[elach aggravating factor must be established beyond a reason-
able doubt before it nay be considered by you in arriving at
your decision" (T 164), the court never defined reasonable
doubt.? The error in the present case, therefore, was nore
egregious than the error in Cage. Here, the jury was not
sinmply misdirected as to the state's burden of proof; the jury
was given no guidance as to what is meant by reasonable doubt.
Al though due process "does not require that any particular form
of words be used in advising the jury of the governnent's

burden of proof," Victor v. Nebraska, 114 S. C. 1239, 127

L.E4d.2d 583, 590 (1994), "'"taken as a whole, the instructions

[must] correctly conve([y] the concept of reasonable doubt to

the jury.'" Id. (quoting Holland v. United States, 348 U.S.
121, 75 s.ct. 127, 99 L.Ed.2d 150 (1954)); see also Esty v.

State, 642 So. 2d 1074, 1080 (Fla. 1994) (standard reasonable

nstruction 2. 03 of the General Instructionstothe Standard Jury Instructionsin Crin nal
Cases provides, in petinent part, “A reasonable doubt is not a possible doubt, a speculative,
imeginary or forced doubt. Sich a doubt must not influence you to return a verdict of not gquilty

if you have an abiding conviction of guilt. On the other hand, if, after carefully considering,

comparing, and weighing al the evidence, there is not an abiding conviction of quilt, or, if,
having a conviction, it is one which is not stable but one which wavers and vacillates, the charge
is not proved beyond every reasonable doubt and you must find the defendant not guilty because

the doubt is reasonable,”
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doubt instruction upheld because taken as a whole, instruction
correctly conveyed concept of reasonable doubt to jury), cert.
denied., 115 U.S. 1380, 131 L.Ed.2d 234 (1995).

Counsel's failure to object at trial does not preclude
review by this Court. In light of the Supreme Court's analysis
in Cage, the failure to define reasonable doubt necessarily
constitutes fundanental error. Fundamental error has been
defined by this Court as error that vrgoes to the foundation of

the case," Sanford v. Rubin, 237 So. 24 134, 137 (Fla. 1970),

error that "reaches into the very legality of the trial

itself," State v. Smth, 240 So. 2d 807, 810 (Fla. 1970), or

error that "amount(s] to a denial of due process." Castor V.
State, 365 So. 2d 701, 704 n.7 (rla. 1978). The United States
Suprenme Court has applied a simlar definition:

The question ,. , is "whether the ailing

instruction by itself so infected the

entire trial that the resulting conviction

violates due process," not merely whether

"the instruction is undesirable, erroneous,

or even ‘universally condemmed.'"
Henderson v. Kibbe, 431 U.S. 145, 97 s.ct. 1730, 52 L.Ed.2d 203
(1977) (citations omtted).

As the Supreme Court explained in Sullivan, a jury deter-

mnation of guilt beyond a reasonable doubt is fundamental to a
fair trial. Because an inadequate description of the burden of

proof "vitiates all the ijury's findings," Sullivan, 124 L.Ed.2d

at 190, a defective reasonable doubt instruction anmpunts to a

structural defect, not anenable to harmess error analysis,
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and, by inplication, fundanental error as that term has been

defined both by this Court and the United States Suprene Court.
This analysis applies with full force where, as here, the

trial court has failed to define reasonable doubt to a jury

charged with rendering an advisory opinion as to whether a

def endant should be sentenced to death. This Court has |ong

recogni zed the jury's integral role in Florida's death sentenc-

ing process. Pangburn V. State, 20 Fla. 1. Wekly S323, S325
(Fla. July 6, 1995) (right to jury in penalty phase proceeding

IS "substantial right"); Riley v. Wainwright, 517 So. 24 656,
657 (Fla. 1987) ("sentencing jury's recomendation is an inte-
gral part of the death sentencing process"); Lamadline V.
State, 303 So. 24 17, 20 (Fla. 1974) (right to sentencing jury
IS "an essential right of the defendant under our death penalty
legislation"). Indeed, a capital defendant's right to an
advisory opinion froma jury is so critical to Florida's
capital sentencing scheme that waiver of this right cannot be
presuned from a silent record. See Lamadline, 303 So. 2d at
20.

Furthernore, the concept of reasonable doubt is as
essential to the jury's advisory verdict as to whether the
death penalty is appropriate as it is to the jury's
determnation of gquilt or innocence. The death penalty may not
be inposed absent proof beyond a reasonable doubt of at |east

one statutory aggravating circunstance. State v. Dsxon, 283

20




SO. 2d 1, 9 (Fla. 1973), cert. denied, 416 U S. 943, 94 s.ct.
1950, 40 L.Ed.2d 295 (1974). Accordingly, "the aggravating
circumstances . . . J[are] like elenents of a capital felony in

that the state nust establish them." Aranso v. State, 411 So.

2d 172, 174 (Fla.), cert. denied, 457 U.S. 1140, 102 S.Ct.
2973, 73 L.Ed.2d 1360 (1982); see also Spaziano v. Florida, 468
U S. 447, 483, 104 g.ct. 3154, 82 L.Ed.2d 340, 367 (1984) ("In

many respects, capital sentencing resenbles a trial on the
question of guilt, involving as it does, a prescribed burden of
proof of given elenments through the adversarial
process.") (Stevens, J., dissenting).

In addition, the proven aggravating circunmstances nust

outweigh any mtigating circunstances. See Aranso, 411 So. 2d

at 474, And, although each elenent of the aggravating factors
must be proved beyond a reasonable doubt, Banda v. State, 536
So. 24 221, 224 (Fla. 1988), cert. denied. 489 U S. 1087, 109

S.Ct. 1548, 103 L.Ed.2d 852 (1989), mtigating factors need be

proven only by the greater weight of the evidence. Canpbell V.

State, 571 So. 24 415 (Fla. 1990). Because the jury nust apply
two different burdens of proof in reaching its advisory ver-
dict, it becones even nore critical that the instructions
"correctly convely] the concept of reasonable doubt to the
jury." See Victor V. Nebraska, 127 L.Ed.2d at 590.

The trial court's failure to define reasonable doubt

deprived Lawence of a valid advisory jury reconmendation as to
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his sentence. This defect rendered Lawence's penalty phase
proceeding fundanentally wunfair, in violation of the eighth and

fourteenth amendnents of the United States Constitution and

Article I, sections 9 and 17, of the Florida Constitution.

Accordingly, this Court should vacate Lawence's death sentence

and remand for a new sentencing proceeding.
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ISSUE 11
THE TRIAL COURT ERRED IN ADM TTI NG | RRELE-

VANT EVIDENCE OF A COLLATERAL CRIME DURI NG
THE PENALTY PHASE OF APPELLANT'S TRIAL.

During the state's direct examnation of GCeorgia Crowell,
the prosecutor asked Crowell if Lawence said anything to her
in early COctober of 1986 about an attenpted robbery. Over
Law ence's objection and notion for mstrial, Crowell was
permtted to testify that Lawence told her he went to the
Maji k Market intending to rob the store but could not do it
after looking at the clerk. (T 94-96). The presentation of
this irrelevant evidence of a collateral crine to the jury
violated Lawence's rights under the fifth, sixth, and
fourteenth anendnents of the United States Constitution, and
Article I, sections 9, 16, and 17, of the Florida Constitution.

The Florida Evidence Code provides that relevant evidence
is admssible and, by inplication, that irrelevant evidence is
I nadm ssi bl e. s. 90.402, Fla. Stat. (1993). Relevant evidence
is defined by statute as "evidence tending to prove or disprove
a material fact." s. 90.401, Fla. Stat, (1993). v"When evi-
dence is offered to prove a fact which is not a matter in
issue, it is said to be immterial," and, hence, is not adms-

sible. Ehrhardt, Florida Evidence, g, 401.1 (1994 Edition).

As one court has explained,

Rel evancy is founded on materiality, the
nexus between a fact being proved and a
di sputed issue, and probativeness, the
effect this evidence would have on the
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exi stence of that fact.

Barrett v. State,605 So. 2d 560, 561 (Fla. 4th DCA 1992).
Wiile the rules of evidence are relaxed somewhat in
penalty phase proceedings, evidence that is irrelevant to the
aggravating and mtigating factors pending before the jury is
still inadmssible. s. 921.141(1), Fla. Stat. (1993). The

Court affirned this basic principle in Derrick v. State, 581

So. 2d 31 (Fla. 1991), holding that evidence the defendant had

told someone he would kill again was inadmssible as it was not
relevant to any statutory aggravating circunstances surrounding
the murder. The Court said:

We agree with Derrick that Janes's
testinony was erroneously admtted and
constitutes reversible error. The state-
ment was not relevant to show Derrick's
guilt because guilt is not at issue in the
penalty phase of a trial. Therefore, the
state must show that the statenment is
relevant to an issue properly considered in

the penalty phase. ,,. The testinmony was
?ot relevant to any , . . aggravating
actor.

Id. at 36; accord Floyd v. State, 569 So. 2d 1225 (Fla.

1990) ("To be admissible in the penalty phase, state evidence

must relate to any of the aggravating circunstances), cert.

denied, 501 U.S. 1259, 111 s.ct. 2912, 115 L.Ed.2d 1075 (1991).
Here, the evidence concerning the alleged attenpted

robbery did not relate to any aggravating factors and therefore

was not relevant to any issue the jury was called to decide.

In fact, the state's theory below was that the testinmony was
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relevant to prove Lawrence guilty of the nurder. The jury was
told, however, that Lawence had been convicted of both the
robbery and nurder, and, hence, his guilt of those crimes was
not at issue. Furthernmore, that Lawence told soneone he once
planned to rob the Mjik Mirket but abandoned the attenpt does
not logically go to prove that he committed the nurder. The
connection between Crowell's testinony about the alleged
attenpted robbery and the nurder is tenuous, at best.

The adm ssion of Crowell's testinmony regarding the alleged
attenpted robbery, a crime for which no conviction had been
obtained, constituted inadnissible nonstatutory aggravation.

See Provence v. State, 337 So. 2d 783 (Fla. 1976), cert.
denied., 431 US. 969, 97 S.Ct. 2929, 53 L.Ed.2d 1065 (1977).

This testimony therefore should have been excluded. The
introduction before the jury of this irrelevant evidence

tainted the jury's penalty recommendation. See Traw ck v,

State, 473 So. 2d 1235, 1240 (Fla. 1985), cert denied 476

U S. 1143, 106 s.ct. 2254, 90 L.Ed.2d 699 (1986). A new

penalty phase, wthout the inadm ssible evidence, is required.
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THE TRIAL COURT REVERSIBLY ERRED IN ALLOW

I NG THE PROSECUTOR TO READ THE TESTI MONY

G VEN BY SONYA GARDNER AT LAWRENCE'S PRI OR

TRIAL WHERE THE STATE DID NOT DEMONSTRATE

HER UNAVAI LABI LI TY.

The fornmer testinony of a witness is admissible only if

the witness who testified at the earlier trial is unavailable
to testify at the later proceeding. ss. 90.804(1), (2) (a),

Fla. Stat. (1993); Thonpson v. State, 619 So. 2d 261 (Fla.),

cert  denied, 114 S . 445 126 L.Ed.2d 378 (1993); McClain V.
State, 411 So. 2d 316 (Fla. 3d DCA 1982). The burden of

showing the unavailability of the witness is on the party who

seeks to use the former testinony. Jackson v. State, 575 so.
2d 181, 187 (Fla. 1991). Wiile the rules of evidence are

rel axed somewhat in penalty phase proceedings, the rule

requiring a party to denonstrate a wtness's unavailability
before introducing her prior testinmony has been held applicable

to penalty phase proceedings. Hitchcock v. State, 578 So. 2d

685, 690 (Fla. 1990), cert. granted an&j udgnent vacated on

gther groupds, 112 S.C. 3020, 120 L.Ed.2d 892 (1992).

In the present case, the trial court allowed the state to
read to the jury the testimony given by Sonya Gardner at
Lawrence's prior trial. Athough the trial court initially
ruled the state had failed to denobnstrate Gardner's unavail -
ability, the court later decided to allow her former testinony,

despite Lawence's objection, on the ground the testinmony m ght
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be relevant to one of the statutory mtigating factors. The
judge's initial ruling was correct; his subsequent decision to
allow the hearsay testinmony was error. Even if the evidence
were relevant,® Grdner's forner testinony was inadm ssible
because the state failed to denonstrate Gardner's unavailabili-
ty* This error deprived Lawence of his right of confrontation
and requires reversal for a new penalty phase proceeding.
Section 90.804(1) (e) provides that a witness nay be
declared unavailable if the witness "[i]ls absent from the
hearing, and the proponent of [the witness's] statenment has
been unable to procure [the wtness's] attendance or testinony
by process or other reasonable means." The record shows the
state's investigator, Tom Tucker, located Gardner the weekend
before trial at a state park canpground. Al though gardner
initially told Tucker she would voluntarily appear on Monday
morning, she did not show up. She telephoned Tucker that
afternoon and said she did not want to |eave her canping
equi prent . She also said she did not want to have anything to
do with the trial and was scared of people in the area. A few
hours later, Gardner's boyfriend called Tucker and said Gardner
would come only if she was forced. The boyfriend agreed to
direct Tucker to their canpsite if Gardner's testinony were

required. Tucker told the boyfriend he would call back if

3The date conceded the testimony was not rdlevant to any statutory aggravating factors. (T

71).
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there was no way around Gardner's testifying Tucker never
cal l ed back.

It is obvious the state did not exhaust jts efforts to
obtain Gardner's presence. Gardner had been |ocated in a
nearby county, and, although she would not testify voluntarily,
she agreed to direct the authorities to her location if her
presence were required. The state could have subpoenaed
Gardner and, if necessary, enforced the subpoena. The trial
court's initial ruling disallowing Gardner's forner testinony
was correct.

| nexplicably, however, after the state presented its other
W tnesses, the judge decided gua sponte to allow the prosecutor
to read Gardner's former testinmony to the jury. The reason for
the court's reversal was that since Gardner was with Law ence
the night the nurder was conmtted, her testinony mght be

relevant to the proposed mitigatina circunstance that the crine

was conmtted while Lawence was under the influence of extrene
mental or enotional distress. During a break in the testinony,
the court announced:

On reflection, unless | sonmehow nanage to

get her in here, | think | amwlling to
change ny ruling about Sonya Gardner's
availability. | am concerned about rele-
vance. One of the things that occurred to
me and, M. Dees, | know that one of the
mtigating factors you have just touched on
it, | think one of the mtigating factors

you may argue may have to do wth whether
the defendant acted under extrenme mental or
emptional distress or stress and if, in
fact, she was with the defendant on the
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night of the killing, she may be able -- |
don't know what her -- | don't know if her
testimony speaks to that.

| would be nore inclined to all --
unless you are going to announce that
you're not going to argue that as a mtiga-

tor, M. Dees, | would be nore inclined to
allow that than a great deal of facts about
who did what with guns afterwards. | don't

really think that speaks to any of the
aggravating factors or mtigators.

(T 105-106). After this announcement, and over Law ence's
renewed objection, the trial judge ruled the prosecutor could
read to the jury Gardner's former testinony "about what she saw
and heard right around the time of the nurder. , . . particu-
larly if it deals with [Lawence's] demeanor or state of mind."
(T 106-107).

The trial judge erred in admtting the prior testinony
simply because he deened it relevant to the proposed mtigating
ci rcumst ances. A witness's unavailability is an absolute
prerequisite to the use of the witness's prior testinmny under
section 90.804. see Hitchcock, 578 So0. 24 at 690-91: Ehrhardt,
Florida Fvidence s. 804.1 ("If the declarant is available to
testify during the trial, evidence of a hearsay statement is
not adm ssible under any of the section 90.804 exceptions even
though all the other statutory requirenments are met").

The error in admtting Gardner's prior testinony was not
harm ess. As one court sunmarized:

There is a clear constitutional preference
for in-court confrontation of wtnesses.

US. Const. amend. VI; Chio v. Roberts, 448
US 56, 65 100 S.C. 2531, 2537, 65
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L.Ed.2d 597, 607 (1978); Art. |, s. 16,
Fla. Const.; State v. Dolen, 390 So. 2d 407
(Fla. 5th DCA 1980). The purpose of the
confrontation clause is to afford an
accused the fundanmental right to conpel a
W tness "to stand face to face with the
jury [or trier of factl in order that they
may |ook at him and judge by his deneanor
upon the stand and the manner in which he
gives his testinmony whether he is worthy of
belief." Barber v. Page, 390 U S 719, 721,
88 s.Ct. 1318, 1320, 20 1,.Ed.2d 255, 258
(1968).

Palmieri v. State, 411 So. 2d 985, 986 (Fla. 3d DCA 1982).

Here, the state enphasized Gardner's former testimony in
closing argunent, suggesting that even if Lawence were using
cocaine that night, it did not affect his behavior:

The only thing in mtigation you have heard
is that he was using cocaine. But renenber
this. The testinony that was read to you
that mentioned that he was using cocaine,

it also said he drove the car from MIton
to the Majik Market in Pensacola. He
punped gas into the car at the Myjik

Mar ket . He drove the car to Fort Pickens.
He wal ked on the beach with the girl, Sonya
Gar dner . And that's when he confessed to
her that he shot the lady, and his own
words was | shot the redheaded bitch,
that's what he said, because she made ne
mad.

(T 151). The state made the same argunent in its sentencing
menmor andum to the judge:

Al though there was evidence that defendant
had been using cocaine at the tine of the
murder, there was no evidence that he was
"substantially inpaired.” He drove the car
to and from the scene, at night, and he
talked to Sonya Gardner about what he had
done.

(R 23). The trial judge relied on Gardner's prior testinony in
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reiectina the mitigating circumstance of substantial inpair-
ment :

A witness who was with the defendant
thought his behavior after the killing (of
whi ch she was unaware at the time) suggest-
ed he was "tripping" on cocaine, This sanme
witness was not so troubled by the defen-
dant's behavior either before or after the
killing that she expressed any concern
about riding considerable distances in an
automobil e driven by the defendant.

(SR 89).

In addition, Gardner's prior testinmony was inadmssible
because it was given in the guilt phase of Lawence's earlier
trial, where the issues were different from those here. See
Thonmpson, 619 So. 2d at 265 (even if original witness is

unavai l able, wuse of prior testinony allowed only if issues in
prior case are simlar to those in case at hand). Because
Lawence's guilt was not an issue here, Lawence mght have
taken a conpletely different approach in cross-examn ning
Gardner, had he been given the opportunity, from the strategy
used at the earlier trial.

The admission of Gardner's prior testimony was prejudicial

error, requiring remand for a new penalty phase proceeding.
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1SSUE |V

THE TRIAL COURT REVERSIBLY ERRED IN FAILING
TO CONDUCT A KOON | NQUIRY TO DETERM NE
VWHETHER LAWRENCE' S WAIVER OF H'S RIGHT TO
PRESENT M TI GATI NG EVI DENCE WAS KNOW NGLY,
VOLUNTARILY, AND | NTELLI GENTLY MADE.
A capital defendant has a constitutional right to present

mtigating evidence in his or her capital sentencing proceed-
ing. Hitchgock v. Dugger, 481 U. S. 393, 107 g.ct. 1821, 1824,

95 L.Ed.2d 347 (1987); Skipper v. South Caxolina, 476 U S. 1,
8-9, 106 s.ct. 1669, 1673, 90 L.Ed.2d 1 (1986); Eddinas V.
Okl ahoma, 455 U.S. 104, 113-14, 102 s.ct. 869, 876-77, 71

L.Ed.2d 1 (1982). As this Court said recently, a defendant's
"rights to testify and call [penalty phase] wtnesses are
fundamental rights under cur state and federal constitutions."

Deaton v. Dugger, 635 So. 2d 4, 8 (Fla. 1993), cert denied,
115 g.Ct. 263, 130 5.Ed.2d 182 (1994).

Al though a death penalty defendant nmay waive his or her
right to present mtigating w tnesses, gee, e.g., Qark
State, 613 So. 2d 412 (Fla. 1992), cert. denied 114 S.Ct. 114,
126 L.Ed.2d 79 (1993); Hamblen v, State, 527 So. 2d 800 (Fl a.
1988), such waiver nmust be knowingly, intelligently, and

voluntarily made. Deaton, 635 So. 2d at 8; Koon v. Dusser, 619

So. 2d 246, 250 (Fla. 1993); Durocher v. State, 604 So. 2d 810,

812 (Fla. 1992), cert. denied, 113 s.ct. 1660, 123 L.Ed.2d 279
(1993); Pettit v. State, 591 So, 2d 618, 620 (Fla.), cext.
denied, 113 g.ct. 110, 121 L.Ed.2d 68 (1992); Henry v. State,
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586 So. 2d 1033, 1037-38 (Fla. 1991), revised on remand from
the United States Suwene Court, 613 So. 2d 429, 433 (Fla.
1992), cext. denied. 114 S.Ct. 699, 126 L.Ed.2d 665 (1994);
Aidenied v. State, 574 So. 2d 87, 94 (Fla. 1991), cert,
112 s.ct. 114, 116 L.Ed.2d 83 (1991). Furthermore, a valid

wai ver may not be presuned from a silent record. There nust be
an affirmative showing that the defendant understood what he
was giving up by waiving the presence of mtigating evidence.
Deaton, 635 So. 2d at 8; Koon, 619 So. 24 at 250; Durocher, 604
So. 2d at 812.

In the present case, at the close of the state's case,
defense counsel announced that Lawence would present no
evidence in mtigation. The trial judge, although startled at
this announcement,* made no inquiry to determne (a) whether
counsel's failure to present mtigation was at the behest of
his client; (b) if so, whether counsel's investigation had
revealed mtigation and what that mtagation was; and (c)
whet her counsel had discussed these matters with Lawence, and,
if so, whether Lawrence still wshed to waive the presentation
of mtigating evidence. Under this Court's decisions in
Durocher, Deaton, and Xoon, the trial court's failure to
conduct such an inquiry was reversible error.

Prior to Koon, this Court was faced in several cases wth

claims related to the defendant's waiver of mtigating evi-

*The trid judge told defense counsd, “You caught me by surprise” (T 134).
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dence. |In _Anderson, defense counsel announced he had uncovered

many W tnesses who could testify favorable to Anderson during
the penalty phase, but Anderson had forbidden him to call any
of these wtnesses. Defense counsel |isted the nanmes of these
potential witnesses, which included famly nenbers and friends,
correctional officers, and enployers and enployees of Anderson.
In response to inquiry by the court, Anderson said he concurred
with everything defense counsel had said, that he did not want
any witnesses called on his behalf, and that he was not on any
kind of drugs or nedication that would affect his ability to
understand the proceedings that day. 574 so. 2d at 94-95.

On appeal, Anderson contended his waiver of mtigating
evidence amounted to a waiver of effective assistance of
counsel, and that the trial court erred in failing to conduct

an inquiry on the record under Faretta v. California, 422 US.

806, 95 s.ct. 2525, 45 L.Ed.2d 562 (1975), to determ ne whet her
Anderson's waiver was knowing, intelligent, and voluntary. Id.
at 95. Anderson contended, in the alternative, that the trial
court was required under Johnson V. Zerbst, 304 U S. 458, 58
S.ct. 1019, 82 L.Ed.2d 1461 (1938), to determ ne whether his
wai ver was knowi ng, intelligent, and voluntary. This Court
rejected this argunent, stating that "raretta and Johnson do
not apply to the situation before us and "the trial court had
no obligation to conduct a Faretta inquiry since Anderson was

represented by counsel." 574 so. 2d at 95. In a concurring
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opinion joined by Justices Shaw and Kogan, Justice Erhlich
st at ed:
| am apprehensive that the mgjority

opinion may be construed to nean that no
inquiry need be nmade where a death penalty
defendant waives his right to present
mtigating wtnesses. | am of the view
that an inquiry nust be made by the court
to satisfy the trial judge that the waiver
is knowingly, intelligently and voluntarily
made. Wile the colloquy that was had here
could have been expanded upon to include
further inquiry as to the likely conse-
quences of the defendant's waiver, | am
satisfied that it was sufficient to neet
any constitutional requirenment, and for
this reason, | concur in the Court's
opi ni on.

Id. (Ehrlich, J., concurring).

In a concurring and dissenting opinion, Justice Barkett
agreed that Faretta was inapplicable but concluded "as a matter
of constitutional law that a judicial inquiry was required to
protect Anderson's constitutional rights, and that the inquiry
in Anderson's case failed to satisfy that requirenent."”
Justice Barkett pointed out that the decision to waive mtiga-
tion is no less significant than the decision to plead guilty,
and the sane standard for waiver of a guilty plea, that is, an
affirmative showing that the waiver was intelligent and volun-
tary, sgee Boykin v. Alabama, 395 U S. 238, 89 s.ct. 1709, 23
L.Ed.2d 274 (1969), should apply to a defendant's waiver of
mtigating evidence. 574 so. 2d at 96-97. (Barkett, J.

di ssenting).

After Anderson, the defendants in Durocher, Clark, and
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Hepxy simlarly argued that the trial court had erred in
allowng them to waive the presentation of mtigating circum
stances. This Court rejected each of these clains, concluding
the record showed the defendants had knowi ngly and voluntarily
waived their right to present mitigating evidence. Henry, 613
So. 2d at 433; dark, 613 So. 2d at 414; Durocher, 604 So. 24
at 812.

Next, in Koan, a post-conviction appeal, the defendant
argued his trial counsel was ineffective in failing to
Investigate and present mtigating evidence. In rejecting this
claim the Court noted that although defense counsel did not
present any penalty phase evidence because Koon had instructed
himnot to do so, counsel had investigated potential mitigating
evidence and had talked with Koon about presenting penalty
phase wtnesses. The Court found no error in counsel's
followng Koon's instruction not to present mtigating
evi dence, 619 So. 2d at 250.

The Court recognized, however, wthe problems inherent in a
trial record that does not adequately reflect a defendant's
wai ver of his right to present any mtigating evidence," and
therefore established a new rule to be applied "in such a
situation":

Wien a defendant, against his counsel's
advice, refuses to pernit the presentation
of mtigating evidence in the penalty
phase, counsel nust inform the court on the

record of the defendant's decision, _
Counsel nust indicate whether, based on his
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i nvestigation, he reasonably believes there
to be mtigating evidence that could be
presented and what that evidence would be.
The court should then require the defendant
to confirm on the record that his counsel
has discussed these matters with him and
despite counsel's recommendation, he w shes
to waive presentation of penalty phase

evi dence.

Id.

In Deaton, which, like Koon, involved a post-conviction
appeal, the trial court set aside Deaton's death sentence,
finding the defendant was not given the opportunity to know ng-

ly and intelligently nake the decision as to whether or not to
testify or to call witnesses. 635 So. 2d at 8. This Court

upheld the trial court's ruling, stating:

In this case, the trial judge found that
Deaton had waived the right to testify and
the right to call wtnesses to present
evidence in mtigation, but concluded that,
because his counsel failed to adequately
investigate mtigation, Deaton's waiver of
those rights was not know ng, voluntary,
and intelligent. The rights to testify and
call wtnesses are fundanmental rights wunder
our state and federal constitutions.

Al though we have held that a trial court
need not necessarily conduct a Faretta type
inquiry in determning the validity of any
wai ver of those rights to present mtigat-
ing evidence, clearly. the record pgust
support a finding that such a waiver ws
knowinglVv, voluntarilv, and jntelligently

made.

Id. (citations and footnotes omtted) (enphasis added). The
Court concluded that vcounsel's shortcomings were sufficiently

serious to have deprived Deaton of a reliable penalty phase."”

Id. at 9.
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Koon therefore established a constitutional rule devised
to ensure the validity of a defendant's waiver of the right to
present mtigating evidence in the penalty phase of a capital
case. In order for a waiver to be knowing and intelligent: 1)

the defendant nust be inforned on the record of what the

mtigating evidence is, and 2) the defendant nust confirm on
the record that he is giving up his right to present such
evidence. Koon places the responsibility for obtaining a valid
wai ver squarely on the trial judge.

In the present case, the record is silent as to whether
Lawr ence's waiver of his constitutional right to present
mtigating evidence was knowi ng and voluntary. Al though
defense counsel here did not affirmatively state he had been
ordered by Lawence not to present any penalty phase w tnesses,
the reasons underlying the Koop rule conpel its application to
this situation. Koon was concerned prinmarily wth "the prob-
lems inherent in a trial record that does not adequately
reflect a defendant's waiver of his right to present mtigating
evidence." 619 So. 2d at 250. Requiring an on-the-record

inquiry clearly "forestalls the spin-off of collateral proceed-

ings that seek to probe murky nenories." See Boykin v. Aa-
-, 395 U S at 244. Furthernore, rarely, if ever, does a
def endant decide not to present mtigating evidence as a matter
of tactical choice, particularly in a resentencing proceeding,

as here, where lingering doubt is no longer a viable penalty
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phase strategy. The trial court erred in failing to conduct
the inquiry established in Koon. Because a valid waiver cannot
be presumed from a silent record, this Court nust reverse

Law ence's death sentence and remand for a new penalty phase

pr oceedi ng.
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| SSUE V

THE TRIAL COURT ERRED |IN REFUSING TO GRANT
A M STRIAL WHERE DURI NG CLOSI NG ARGUMENT
THE PROSECUTOR EXHORTED THE JURY TO SEN-
TENCE LAWRENCE TO DEATH BY EQUATING THE
JURY' S SENTENCI NG TASK TO GOD'S JUDGVENT OF
THE W CKED.

During closing argument, the prosecutor told the jury the
story of Daniel and the Babylonian king, Belshazzar, as
recorded in the Bible. According to the prosecutor's rendition
of the story, Belshazzar was hosting a big party for his |ords,
at which everyone was drinking wine "from the house of Cod in
Jerusal emf and worshipping fal se gods. Bel shazzar received a
nmessage from God in the form of some handwiting on the wall,
which Daniel translated as stating: " [Ylour kingdom has been
numbered and you've been weighed in the balances and found
wanting. " (T 147) . This Biblical story became the centerpiece
of the prosecutor's argument, as he repeatedly urged the jurors
to find that Mchael Lawence had "been weighed in the bal ances
and found wanting." (T 150, 153). An appeal to religious
beliefs has no place in penalty phase proceedings. The
prosecutor's inproper argument warrants reversal for a new
sentencing proceeding.

This Court has long condemmed prosecutorial arguments that
appeal to enotion rather than reason, particularly in death

penal ty cases. "The purpose of the death penalty statute as

now drafted is to insulate its application from enotionalism

and caprice." Bush v. State, 461 So. 2d 936, 942 (Fla.
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1984) (Ehrlich, J., specially concurring), cert. denied, 475
US 1031, 106 s.ct. 1237, 89 L.Ed.2d 345 (1986). d osing
argunents "mugt not be used to inflane the mnds and passions
of the jurors so that their verdict reflects an enotional

response to the crine or the defendant." Bertolotti v. State,

476 So. 2d 130, 134 (Fla. 1985).

This Court has not hesitated to reverse a death sentence
based upon prosecutorial msconduct during penalty phase
proceedings. In King v. State, 623 So. 2d 486, 488 (Fla.
1993), for exanple, the prosecutor gave a dissertation on evil,
whi ch King argued anounted to adnonishing the jurors that "they
woul d be cooperating with evil and would thenselves be involved
in evil just 1like" King if they reconmended l|ife inprisonment.
This Court agreed with King that the prosecutor went too far
wth this argument and renmanded for a new sentencing proceeding
before a jury. Id. at 488-89. Simlarly, in Garron v. State,
528 So. 24 353, 359 (F1a. 1988), the prosecutor made a "Golden
Rule" argunent,"” and several tines nisstated the applicable
law.  This Court held the remarks justified a new penalty
proceeding, even though curative instructions had been given to
the jury as to each of the inproper comrents. 1d.

Here, the prosecutor inproperly exploited the jurors'
piety by equating the jury's task of weighing aggravating and
mtigating factors to God's judgment of Belshazzar. Although

referring to the Bible is not, in itself, grounds for reversal,
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Paramore v, State, 229 So. 2d 855, 860-61 (Fla. 1969), vacated
in part on other mounds, 408 U.S. 935, 92 §.ct. 2857, 33
L.Ed.2d 751 (1972), Biblical references can be so prejudicial
in the context of a particular case as to require reversal.

" [Tlhe rule against inflammtory and abusive argunent by a
state's attorney is clear, each case nust be considered upon
its own nmerits and within the circunstances pertaining when the
questionable statements are made." Busgh, 461 So. 2d at 941,
Darden v. State, 329 So. 2d 287, 291 (Fla. 1976), gert. deni ed,

429 U.S. 917, 97 s.ct. 308, 50 L.Ed.2d 282 (1976).
For exanple, in Meade v. State, 431 So. 2d 1031 (Fla. 4th

DCA 1983), review denied, 441 So. 2d 633 (Fla. 1983), the court
reversed Meade's conviction of manslaughter based upon the
followng argunent by the prosecutor:

There, ladies and gentlenment, is a man who

forgot the fifth commandment, which was

codified in the laws of the State of

kFilloIr.ida against murder: Thou shalt not
Id. at 1031 In reversing Meade's conviction, the court
pointed out the prosecutor had not confined himself to nerely
quoting Biblical passages or referring to principles of divine
law as illustrations. Rather, ©»([bly identifying the Florida
statute on nurder with the Fifth Conmandment, the state could
have conveyed to the jury that all killing is against the |aw,

when in fact under certain circunstances killing is excused."

Id. at 1033.
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Here, too, the prosecutor did nore than sinply refer to a
Bi blical passage. The story of Daniel was the theme of the
prosecutor's closing argument. After telling the story in some
detail, the prosecutor told the jury Mchael Lawence, too,
"has been weighed in the balance and found wanting." The
prosecutor also referred to another Biblical story, telling the
jury that Isaiah the prophet said God weighed the nations and
found they were "nothing nmore than a small dust of the
bal ance. " (T 148-149). He revisited this theme as well. (T
150, 152).

The prosecutor's use of the Bible was obviously calculated
to exploit the jurors' religious beliefs. Religious beliefs
are grounded on faith, hope, and fear, not reason, and appeals
to religious beliefs consequently, have no place in closing
arguments.  \Wen "comments in closing argunent are intended to
and do inject elenents of emption and fear into the jury's
deliberations, a prosecutor has ventured far outside the scope
of proper argument." @Garron, 528 So. 2d at 359. Here, the
prosecutor's argunent suggesting to the jury that since God had
not hesitated to condemm Belshazzar, they should not hesitate
to condetm Lawence, injected an unquantifiable element of
religious fervor into the jury's deliberations. Therefore, it
cannot Dbe said beyond a reasonable doubt that the inproper

argument did not affect the jury's deliberations. See State v

DeGuilio, 491 so. 2d 1129 (rla. 1986). This Court nust reverse
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for

a new sentencing proceeding.
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1SSUE VI

THE EVIDENCE IS INSUFFI ClENT TO PROVE THE
AGCRAVATI NG FACTOR THAT THE MJURDER WAS
COW TTED FOR PECUNI ARY GAI N.

In finding the aggravating circunmstance of pecuniary gain,
the trial judge stated,

The defendant was convicted of robbery
with a firearm and that conviction was
affirmed by the Supreme Court. Lawence v.
State, supra at 1097. The defendant now
argues, relying on Clark v, &Srare, RN9 So.
2d 513 (Fla. 1992), that the evidence
supporting this aggravating factor is
circunstantial, and that it is possible the
taking of cash from the register was nerely
an afterthought. This case bears no
resenblance to Cark, in which property
belonging to the victim was taken after the
killing. ¢laxk involved a notive distinct
from robbery, and the facts of the nurder
suggested robbery was not the notive.

Not hi ng suggests anything other than
robbery was behind this nmurder. The fact
that the victim was taken to a storeroom
before the shooting belies Lawence's
contention that the killing nmay have been
In response to an argunment (a contention
supported Dby nothing but conjecture, apart
from testinony by another store patron that
the clerk had been rude to hinm. The clerk
was shot twice in the top of the head and
the register enptied. Any conclusion other
than robbery as a notive for this nurder
strains credulity beyond the breaking
point. This aggravating factor was estab-
lished beyond a reasonable doubt.

(SR 88).

In order to sustain the pecuniary gain aggravating factor,
it is not sufficient to show that property or noney was taken
incidental to the homcide; rather, the state nust prove beyond

a reasonable doubt that the nurder itself was notivated by a
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desire to obtain noney, property, or other financial gain.

Clark_v. State, 609 So. 2d 513 (Fla. 1993); Hil] v. State, 549
so. 2d 179 (Fla. 1989); Rhodes wv. State, 547 So. 2d 1201 (Fla.

1989); P ar k er , 458 So. 2d 750, 754 (Fla. 1984), cert
denied, 470 U.S. 1088, 105 S.Ct. 1855, 85 L.Ed.2d 152 (1985);
Simmong v. State, 419 So. 2d 316, 318 (rla. 1982). \Where the
evidence did not show that the defendant "possessed the
requisite intent to deprive the victim of her property at the
time of the murder,"” this Court struck a finding that a

hom cide occurred during the commssion of a robbery. Rhodes,
547 so. 24 at 1207. Simlarly, where the circunstantial
evidence fails to prove that the taking of noney or property
was a primary notive for the homcide, or fails to prove that

the taking "was anything but an afterthought,” dark, 609 So.

2d at 515, neither a finding of the robbery aggravator, Parker;

Cark, nor the financial gain aggravator, Simmons; Hill, can be

sust ai ned. The financial gain aggravator is invalid unless

there is "sufficient evidence to prove a pecuniary motivation

for the mirder itself bevond a reagonable_doubt. Such proof

cannot be supplied by inference from the circunstances unless
the evidence is inconsistent wth any reasonable hypothesis
other than the existence of the aggravating circunstance."
Simmons, 419 So. 2d at 318 (enphasis added); gee Geralds v.
State, 601 So. 24 1157, 1163 (Fla. 1992); Hill,., 549 So. 2d at

183; Eutzy v. State, 458 So. 2d 755, 757-58 (Fla. 1984), cert.
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denied, 471 U S. 1045, 105 s.Ct. 2062, 85 L.Ed.2d 336 (1985).

Here, the state relied entirely on circunmstantial evidence
to prove the homcide was commtted for pecuniary gain.® Thus,
the state's evidence nust be inconsistent with any reasonable
hypot hesis that mght negate the aggravating factor. Geralds;
Butzy; Simmong. This burden has not been net as the evidence
was entirely consistent wth the reasonable hypothesis that the
hom ci de was notivated by anger and the noney from the cash
register taken as an afterthought.

The state introduced no evidence of a pecuniary notive
that pre-existed or was even concurrent with the killing. The
only evidence that a robbery occurred was the open and enpty
cash register drawer and the l|ater-discovered shortfall of $58.
Sonya Gardner, who was with Lawence and Pendleton the night of
the murder, said they drove from MIton to Pensacola and
purchased gas at the Mijik Mirket. Then they went to a |iquor
store down the road and bought whiskey. After stopping at
Pendleton's girlfriend' s apartment, it was Pendleton who
suggested going back to the Mijik Mirket to get mxes for the
whi skey, and it was Pendleton who entered the store carrying a
grocery bag. There was no clear evidence either Lawence or

Pendelton intended to rob the store until after the clerk was
killed.

‘The state expresdy waived the aggravating circumstance of committed during a robbery, and
the jury was not indructed on this factor. (T 139, 162-163).
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There is evidence, on the other hand, that Lawence nay
have killed the clerk during a cocaine-induced rage. Lawr ence
told Gardner he was doing cocaine that night; he later told
Melvin Sunmerlin he was so strung out on cocaine he did not
remenber what happened that night. And, shortly after the
murder, Lawrence told Gardner he killed the clerk "because she
made him mad."

The trial judge rejected the theory that the hom cide was
motivated by anger or erupted from an argunent based on the
"fact that the victim was taken to a storeroom before the
shooting. " (SR 88). This clearly was error as there was no
evidence Lawence took the clerk back to the storeroom before

he shot her. gee Lawence, 614 So. 24 at 1096 (vacating

ki dnappi ng conviction because no evidence Lawence forced
victim into storeroom where her body was found) . The only
evidence on this point, Gardner's testinmony, indicated the
clerk wal ked back towards the storeroom on her own, after both
Pendl eton and Lawence had wal ked towards the back of the
store. The evidence therefore is not inconsistent with the
hypot hesis that Lawence (or Pendleton) did not form the intent
to steal from the Mjik Market until after the homcide.
Because elimnation of this unproven aggravating circum
stance leaves only two others, both based upon the same factual
circunstance, and because the jury heard evidence of several

statutory and nonstatutory mitigating circunstances, the state
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cannot show beyond a reasonable doubt that consideration of the
invalid aggravator did not contribute to the jury's recomenda-
tion or to the judge's inposition of a death sentence. gee
Espinosa v. Florida, 112 S.Ct. 2926, 120 L.Ed.2d 854 (1992);
State v. DiGuilio, 491 so. 2d 1129 (Fla. 1989). Accordingly,
this error requires remand for resentencing before a newy

I npanel ed jury.
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1SSUR VII

THE TRIAL COURT APPLIED THE WRONG STANDARD
IN REJECTING AS A NONSTATUTCRY M Tl GATI NG
Cl RCUMSTANCE LAWRENCE' S COCAINE USE THE

Nl GHT OF THE MJURDER

The trial court recognized the evidence of Lawence's
cocaine use the night of the offense but rejected this evidence
as a mtigating factor because of the |lack of evidence that
Law ence's cocaine use supported a finding that he was under
the influence of a mental or enotional disturbance or that his
capacity to understand or control his actions was substantially
I mpai r ed. The court rejected both statutory nmental mtigators,
stating:

1.  The capital felony was commtted
while the defendant was under the influence
of extreme nental or enotional disturbance.

No expert testimony was presented on
this issue. The defendant did tell others
that he was taking cocaine on the night of
the killing and that he killed the clerk
because she made him angry. A wtness
descri bed the defendant as "really upset
and shaking" after the killing. None of
the witnesses who were with the defendant
on the night of the killing described him
as being extrenmely upset or inpaired.

No evidence suggests the defendant
knew the victim or that he had any reason
to feel threatened by the victimin any
way. Even if, as the defense has suggested
(wthout any direct evidence), the victim
was rude to the defendant, no evidence
supports an inference that the defendant
was under the influence of extreme enotion-
E!”qr mental disturbance at the time of the
i1ling.

29 The capacity of the defendant to
appreciate the crimnality of his conduct,
or to conform his conduct to the require-
ments of law, was substantially inpaired.
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The only evidence cited in support of
this contention is the defendant's use of
cocaine on the night in question. A
W tness who was with the defendant thought
his behavior after the kiling (of which she
was unaware at the tine) suggested he was
“tripping" on cocaine. This sanme W tness
was not so troubled by the defendant's
behavior either before or after the killing
that she expressed any concern about riding
consi derable distances in an autonobile
driven by the defendant. The defendant
|ater told another w tness he could not
renenber what happened at the store because
he was using cocalne. No expert testinmony
was presented on this issue.

The method and nmanner of the killin
indicate the defendant was quite aware 0
the crimnality of his conduct. The victim
was shot in a back room of the store, with
two shots to the top of the head. Lawrence
fled the scene immediately and was de-
scribed by witness Gardner as "acting real
nervous and tense" after the murder. As in
Cook v. State 542 So. 2d 964 (Fla. 1989),
Lawence's actions both before and after
the killing are positive evidence that his
mental capacity was not severely dimnished
on the night of this crine. The defen-
dant's inhibitions maywell have been
somewhat suppressed by his use of cocaine,
but no evidence supports a conclusion that
his capacity to understand the inport of
his actions or to control his actions was
substantially inpaired. The court is not
reasonably convinced that this mtigating
circumstance exists.

(SR 89-90) .
Addressing Lawence's cocaine use as a nonstatutory
mtigating factor, the court said:

The defendant has requested the court
to consider no non-statutory nitigating
circunstances except to request the court
to consider nental and enotional distur-
bance as a non-statutory factor if the
court found the evidence did not support a
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finding of extrene nental or enotional

di st ur bance. The evidence of any mental or
emotional disturbance, apart from the
effects of cocaine usage on the night in
question, is slight. Athough Lawence's
use of cocaine may have contributed in sone
way to his commission of this nurder, the
evi dence does not suplport a conclusion that
it had any substantial effect. The court
finds, in the alternative, that this non-
statutory mitigating factor has not been
proved, or that, if it were to be
considered at all, it is not entitled to
substantial weight.

(SR 90). In essence, the trial court's ruling was that cocaine
use on the day of the offense is not a mtigating circunstance
unless it results in behavior that is the equivalent of a
"mental or enotional disturbance.” This clearly is not true.
Drug or alcohol intoxication repeatedly has been considered by
this Court to mitigate a killing without reference to statutory
mtigating factors. Fead v. State, 512 So. 2d 176, 178 (Fla.
1987); Norris v. State, 429 So. 2d 688, 690 (Fla. 1983);
Buckrem v. State, 355 So. 24 111, 113-14 (Fla. 1978).

Here, although the trial court recognized Law ence's

"inhibitions may well have been sonmewhat suppressed by his use
of cocaine," the court did not consider his cocaine use as a
mtigating factor apart from the question of whether the

cocai ne use produced a mental or enotional disturbance.
Furthermore, there is nothing in the record to support the

trial judge's assunption that a person high on cocaine would
not be able to drive. In Caruso v. State, 645 So. 2d 389, 396

(Fla. 1994), a forensic psychologist testified that people who
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use crack cocaine experience a "quality of bizarreness" that
overcomes thinking nuch nore than with alcohol. They becone
enotional ly disturbed, do not act as they nornmally would,
become "alnost totally disinhibited," and take "stupid high
risks," often of a crimnal nature. Id. According to
Gardner's testinmony, Lawence's behavior on the beach was quite
bi zarre, bizarre enough for Gardner to conclude Lawence was
"tripping" On cocaine,

The trial court used the wong standard in rejecting the
evidence of cocaine use as a nmtigating factor. Eddinss v.

&l ahoma, 455 U.S. 104, 102 s.ct. 869, 71 L.Ed.2d 1 (1982) . In

Eddings, the defendant's famly history, which included
beatings, was rejected as being nitigating on the ground that
it was not connected to the nurder, that is, that it did not
tend to prove a legal excuse from crimnal responsibility. 102
S.ct. at 876. The Supreme Court held that the trial judge used
the wong standard in rejecting famly history as a mtigating
factor. Id.; gsee al SO Liockett V. Ohio, 438 U S. 586, 98 S. 1.
2954, 57 L.Ed.2d 973 (1978) (aspects of defendant's background
are mtigating). In other words, it is not necessary that the
famly history be the cause for the killing to be mtigating.
Like the Supreme Court in Eddings, this Court also has
recognized it is reversible error for the trial court to reject

a mtigating factor on the basis of utilization of a wong

standard. See Mineg v. State, 390 So. 2d4 332, 337 (Fla.
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1980) (trial court inproperly used "sanity" standard in reject-

ing mental mtigator of being under exterme nental or enotional

di sturbance), g¢ext. denied, 451 U S 916, 101 s.ct. 1994, 68
L.Ed.2d 308 (1981); Campbell v. State, 571 so. 2d 415, 418-19

(Fla. 1990) (trial court inproperly used vsanity" standard in
rejecting "inpaired capacity" as a mitigator); Ferguson V.
State, 417 So. 2d 639, 644-45 (Fla. 1982).

In addition, the court erred in not considering the
evidence of Lawence's long-term drug and al cohol abuse. In
its sentencing nmenorandum to the trial court, the state pointed
out that a pre-sentence investigation report offered into
evidence during the penalty phase of Lawence's earlier trial
indicated he had a history of alcohol and drug abuse. (R 24).
"[M]itigating evidence pugt be considered and weighed when
contained anywhere in the record, to the extent it is believ-

able and uncontroverted." Farr v. State, 621 So. 2d 1368, 1369

(Fla. 1993). A history of drug or alcohol abuse is mtigating,
regardl ess of whether the statutory nental mtigators were

est abl i shed. Caruso: dark v, State, 609 So. 2d 513 (Fla.
1992).

The error of inproperly rejecting the mtigating evidence
denied Lawrence a fair, reliable sentencing contrary to the
eighth and fourteenth amendments to the United States Constitu-
tion and Article I, Sections 9 and 17, of the Florida Constitu-

tion.
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ISSUE VI
SECTION 921.141(7), FLORIDA STATUTES, WH CH
PERM TS | NTRODUCTION OF VICTIM | MPACT

EVIDENCE IN A CAPI TAL SENTENCI NG PROCEED-
NG |'S UNCONSTI TUTI ONAL.

A.  Section 921.141(7) is Unconstitutional as it Leaves
Judge and Jury with Unguided Discretion Alowing for
Inposition of the Death Penalty in an Arbitrary and
Capricious Manner.

Effective July 1, 1992, the Florida Legislature enacted
section 921.141(7), part of the Florida capital sentencing
statute. This statute was enacted in response to the United
States Supreme Court's opinion in Payne v. Tennessee, 501 U.S.
808, 111 s.ct. 2597, 115 L.Ed.2d 720 (1991) . However, by
enacting this statute, the Florida Legislature responded to
Payne without giving full consideration to the statute's
constitutional inpact on the Florida capital sentencing proce-
dure set forth in Chapter 921.141, Florida Statutes.

The sentencing schene provided in Florida law is unlike
the law reviewed by the Court in Payne in that Florida is a
"weighing" state. In other words, the law requies a jury and
the judge to weigh specifically enunerated and defined aggra-
vating circunstances that have been proven beyond a reasonable
doubt against mtigating circunmstances in determning the
appropriate sentence. s. 921.141, Fla. Stat. The law reviewed
by the Court in Payne set no such limts. Unli ke Florida,
Tennessee's capital sentencing law is very broad:

In the sentencing proceeding, evidence nay
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be presented as to any matter that the
Court deens relevant to the punishnent and

may i ncl ude but not be limjted to the
nature and circunstances of the character,

the crime; the defendant's background
history, and physical condition; any
evidence tending to establish or rebut the
aggravating circunmstances enumerated
T.C A 39-13-204(c) (1982) (enphasis added) .¢
Section 921.141(5) , Florida Statutes, specifically limts
the prosecution to the aggravating circunstances listed in the
statute: "Aggravating circunstances s a be limited to the
followng . . ." (enphasis added). Accord Elledge v. State,

346 So. 24 998, 1002-10 (Fla. 1977). The consideration of

matters not relevant to aggravating factors renders a death

sentence under Florida law violative of the E ghth Anmendnent.

Socher v, Florida, 112 S.C. 2114, 117 L.Ed.2d 326 (1992);
Stringer v. Black, 112 s.ct. 1130, 117 L.Ed.2d4 367 (1992).
It mght be aguedthat victiminpact evidence is not

wei ghed, it is merely considered. This begs the question of
how to apply this statute in a constitutional
manner :

"[Wlhere discretion is afforded a sentenc-

ing body on a matter so grave as the

determnation of whether a human life

should be taken or spared, that discretion

must be suitably directed and limted so as

to mnimze the risk of wholly and capri-
cious action.”

Godfrev v, Georgia, 446 U S. 420, 427, 100 s.ct. 1759, 1764, 64

‘It is also noteworthy that Tennessee requires a unanimous verdict of the jury to recommend
death; Florida requires only a bare mgority.
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L.Ed.2d 398 (1980) (quoting Greaa v. Georgia, 428 U S. 153, 189,
96 s.ct. 2909, 49 L.Ed.2d 859 (1976)).

The concern with randommess and arbitrary sentencing
procedures has been the underlying theme of the Supreme Court's
death penalty decisions. In Furman V. Georgia, 408 U.S. 238,
92 S. . 2726, 33 L.Ed.2d 346 (1972), the Suprene Court held
that the death penalty could not be inposed under the sentenc-
ing procedures in effect because of the substantial risk that
it would be inflicted in an arbitrary and capricious manner as
a result of unbridled discretion. Several years later, in
reviewing the Florida statute, the Supreme Court upheld the
constitutionality of the death penalty finding that the statu-
tory schene "seeks to assure that the death penalty will not be
inposed in an arbitrary or capricious manner." Proffitt v.

Florida, 428 U S. 242, 96 S.Ct. 2960, 2967, 49 L.Ed.2d 913

(1976).

The very problem inherent in this new statute is that one
does not know where victim inpact evidence factors into the
sentencing determnation. Although it mght be argued that
victim inpact evidence is not to be weighed but nerely consid-
ered, it is the very consideration of factors not inherent in
the weighing process that has caused reversal of several death

sent ences. In Burns v. State, 609 So. 24 600 (Fla. 1992), this

Court reversed the death sentence where evidence was introduced

concerning the deceased' s background and character as a |aw
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enforcement officer. The Court held that it was harnless error
as it related to the guilt phase but found it to be reversible
error as it related to the penalty phase. Specifically, this

Court held it was any material fact in issue.

It is particularly noteworthy that Burns was decided after

Pavne v. Tennessee. Simlarly, in Taylor v. State, 583 So. 24

323, 329-30 (Fla. 1991), the Florida Suprene Court reversed for
a new penalty phase due to a prosecutor making an argument
designed to invoke synpathy for the deceased. The Court relied
on its prior opinion in Jackson v. State, 522 So. 2d 802, 809

(Fla. 1988), in which it held such argunment to be inproper
"because it urged consideration of factors outside the scope of
the jury's deliberation." The use of victim inpact evidence
allowed for inposition of the death penalty in an arbitrary and
capricious manner.

B. Section 921.141(7), Florida Statutes, is Vague and
Overbroad and Therefore Violative of the Due Process
Cuarantees of the Florida and United States
Constitutions.

The victim inpact statute provides that "such evidence
shall be designed to denonstrate the victims uniqueness as an
i ndi vidual human being and the resultant loss to the communi-
ties menbers by the victims death." This |anguage contains no
definition or Ilimtations.

A statute, especially a penal statute, nust be definite to
be valid. Locklin v. Pridgeon, 30 So. 2d 102 (Fla. 1947). An

attack on a statute's constitutionality nust "necessarily
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succeed" if its language is indefinite. D'Alemberte v. Ander-
gon, 349 So. 24 164 (Fla. 1977). The statute at issue here
clearly fails under any standard of definiteness required by
the United States and Florida Constitutions.

The phrase "loss to the comunity” contains no definition
of comunity or limts on it menbership. This could lead to
anyone testifying or even to death sentencing by petition or
publ i c opi nion poll.” The phrase "uniqueness as a human being"
pl aces absolutely no limt on this evidence. \Wo defines
uni queness?

The Suprene Court has frequently addressed the issue of
vagueness of legislatively defined aggravating circunstances.
"Clains of vagueness directed at aggravating circunstances
defined in capital punishnment statutes are analyzed under the
Eighth Amendment and characteristically assert that the
chal l enged provision fails adequately to inform juries what
they must find to inpose the death penalty and as a result
| eaves them and appellate courts with the kind of open-ended
di scretion which was held invalid in Furman V. Georgia, 408
US 238, 92 s.ct. 2726, 33 L.Ed.2d 346 (1972)." Maynard v.
Cartwright, 486 U.S. 356, 362-63, 108 s.ct. 1853, 1957-59, 100
L.Ed.2d 372 (1988). Simlarly, in_Espinosa_v. Florida, 112

‘The Horida Condtitution provides “Victims of crime or their lawful representative including
next-of-kin of homicide victims, are entitled . . . to be heard when rdevant . .. . t 0 the extent that
these rights do not interfere with the conditutiond rights of the accused.” Aurt. I, section 16.
The victim impact datute broadens these rights to the community at large.
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S.Ct. 2926, 120 L.Ed.2d 854 (1992), the Court held "our cases
further establish that an aggravating circunstance is invalid
in this sense if its description is so vague as to |eave the
sentencer w thout sufficient guidance for determning the
presence or absence of the factor."”

Perhaps of greatest concern, victim inpact evidence as
defined in this statute permts and nay foster the special
danger of racial or class prejudice infecting a capital sen-
tencing decision. Both the United States Supreme Court and the
Florida Suprene Court have recognized the special danger of
racial prejudice infecting a capital sentencing decision in a
case involving a black defendant and a white deceased. Tur ner_
v. Mirray, 476 U S. 28, 106 S.C. 1683, 90 L.Ed.2d 27 (1986);
Robi nson v. State, 520 So. 24 1 (Fla. 1988). The introduction

of victim inpact evidence can be expected to result in even
further discrimnation toward defendants and inposition of the
death penalty being rendered in an even nore arbitrary manner.
Moreover, victim inpact evidence leads to discrimnation
against victims, contrary to the guarantee contained in our
constitution of equal protection of the laws. Article I,
Section 2, Florida Constitution. This Court has recognized
that the victims lack of social acceptability is not a proper
basis for ajury recomendation of l|ife. See Bolender v.
State, 422 So. 2d 833 (Fla. 1982), cert. denied, 461 U S. 939,
103 s.ct. 2111, 77 1,.Ed.2d 315 (1983); Coleman v. State, 610
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So. 2d 1283 (Fla. 1992), gert, denied, 114 s.ct. 321, 126
L.Ed.2d 267 (1993). Nonetheless, victim inpact evidence |ends
itself to conparing one individual's life against the value of
another. WII one victim depending upon race, social stand-
ing, religion, or sexual orientation, be nore deserving of a
death sentence for his or her killer? 1Is a murder which does
not inpact the "community" |ess heinous than one that does?®
Many reported decisions already reveal exanples of at-
tempts to exploit a victimMs piety. See e.a. South Carolina V.
Gathers, 490 U S. 805 109 sg.ct. 2207 (prosecutor recited

prayer and argued victims religiousness); Danijels V. State,
561 N.E.2d 487 (1nd. 1991) (prosecutor mounted life-size photo

of victimin full mlitary uniform and stressed tha the had

been army chaplain); gstate v. Huertas, 553 N.E.2d 1058 (Ohio

1990) (victims nother nentioned son's church going habits);

Vela v. Estelle, 708 rF.2d 954 (5th Cr. 1983) (witness testified

‘Recdll that the Nazis preyed on people they consdered unworthy of life: Jews, Gypses,
homosexuds. The percaved sub-human daus of the targets ogtensibly judtified any manner of
outrage againg them. Trangported and later tattooed like cattle, victims were rated against one
another in the fashion of animas, Camp commanders directed the younger and hedthier
captives rightward, to work; the old and week, leftward, to die. While there is clearly no morad
equivaence between genocide and capita punishment as practiced in the United States, the
former by its very extremity highlights the need to ress dl officdly encouraged invidious
distinctions founded on a person’s class or caste, To countenance a capital sentence procedure
that dlows “‘those to discriminate who are of a mind to discriminate’ as does Payne with
repect to victims, is to permit “grading” of humans, which Nazism (if nothing ese) should brand
as utterly beyond the pale. For the victin's status assumes no gregter legitimecy as a basis for
the lawful act of sparing or condemning a murderer than for the lawless murder itsdf.” Vivian

Berger, Payne and Suffering: A Personal Reflection and a Victim-Centered Critique, 20
FlaSt.L.Rev. 5 1 (199).
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that deceased was choir nember at his church). Certainly the
prosecution will not argue explicitly that a nurder deserves
death because the deceased had noney or status or was white or
religious. Yet characteristics like the articulateness of
survivors frequently correlate closely with wealth and social
position, thereby serving as surrogates for paraneters nobody
deens appropriate. So, too, victim attributes will inport a
certain comunity status.

In the event the state is permtted to use victim inpact
evidence, wll it becone a defense obligation to exploit or
devalue victinms in order to mnimze such evidence or, in fact,
to provide mtigation? In any event, devalued victims will be
ignored at a mininum or, worst of all, their defects wll be
aired in sentencing proceedings. Certainly, if there is a
principle of relevance to victim inpact evidence that makes a
victims personal, famlial, and social worth pertinent evi-
dence in aggravation, worthlessness is these respects becone
pertinent evidence in mtigation.

Victim inpact evidence asks a jury to compare the value of
a victims life to the value of other victins' lives and to the
value of a defendant's life. The inherent risk that prejudice
on racial, religious, social, or economc grounds, wll infect
this decision are unaccepted under the Florida and United
States Constitutions. As such, the vagueness of the victim

i mpact evidence renders this statute unconstitutional.
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C. The Florida Constitution Prohibits Use O Victim
| mpact Evi dence.

The Florida Constitution requires that victim synpathy
evidence and argunment be excluded from consideration whether
death is an appropriate sentence and provides broader protec-
tion than the United States Constitutions for the rights of a
capitad defendant. This Court recently found significant the
disjunctive wording of article I, section 17 of the Florida
Constitution, which prohibits "cruel ox unusual punishnent."
Tillman v, State, 591 So. 24 167, 169 (Fla. 1991).° The Court
in Tillman explicitly held that a punishment is unconstitution-
al under the Florida Constitution if it isS "unusual" due to the
procedures involved. The allowance of victim synpathy evidence
and argunent would violate article I, section 17. The exis-
tence of this evidence is totally random depending upon the
extent of the deceased's famly and friends, and their wlling-
ness to testify.

The adm ssion of victim inpact evidence and argunent would
also violate the due process clause of article I, section 9, of
the Florida Constitution. In Tillman, the Court stated that
article I, section 9 holds vthat death is a uniquely
irrevocable penalty requiring a nore intensive |level of judi-
cial scrutiny or process than |esser penalties." Id. at 169.

The Florida Supreme Court's opinion in Tillman is clear indica-

‘This wording is in contragt to the ban on “crud and unusud punishment” in the Eighth
Amendment of the United States Condtitution.
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tion that victim inpact evidence violates article i, sections 9
and 17, in a capital case, even it it is permtted in other
cases.

The adm ssion of victim inpact evidence and argunent
violates article I, section 9 and 17, of the Florida Constitu-
tion, and the fifth, sixth, eighth and fourteenth anendnents to
the United States Constitution for related reasons. First,
such evidence introduces into the penalty decision considera-
tions that have no rational bearing on any legitimate aim of
capital sentencing. Second, this proof is highly enotional and
inflammatory, subverting a reasoned and objective inquiry which
the courts have required to guide and regularize the choice
between death and |esser punishments. Third, victim inpact
evi dence cannot conceivably be received wthout opening the
door to proof of a simlar nature in rebuttal or in mtigation,
further upsetting the delicate balance the courts have pains-
takingly achieved in this area. Fourth, the evidence invites
the jury to inpose the death sentence on the basis of race,
class and other clearly inpermssible grounds.

Victim inpact evidence, whether considered a non-statutory
aggravating circunstance or nerely a factor to '"consider" in
the sentencing proceeding, encourages inconsistent, unprinci-
pled and arbitrary application of the death penalty and there-
fore is violative of the fifth, sixth, eighth and fourteenth

amendnents of the United States Constitution and article I,
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Sections 9, 17, and 21 of the Florida Constitution.

D. Section 921.142(7), Florida Statutes, infringes upon
the exclusive right of the Florida Supreme Court to

regul ate practice and procedure pursuant to Article V,
Section 2, Florida Constitution.

Article V, Section 2 of the Florida Constitution provides
that the Suprene Court shall adopt rules for the practice and
procedure in all courts.

Practice and procedure "enconpass the
course, form nmanner, neans, nethod,
mode, order, process or steps by
which a party enforces substantive
rights or obtains redress for their
invasion 'practice and procedure' nay
be described as the machinery of the
judicial process as opposed to the
product thereof.” In Re: Florida
Rule= nf Criminal Procedurge, 272

so. 2d 65, 66 (Fla. 1972) (ADKINS,

J concurring) . It is the nethod of
conducting litigation involving
rights and corresponding defenses.
Skinner . Gty of Eugtig, 147 Fla.
22, 2 So: 24 116 (1941).

Haven Federal Sav. and Loan Ass'm V. Kirian, 579 So. 24 730

(1991) .

This Court has relied on these principles to invalidate a
wide variety of statutes, involving such topics as juvenile
speedy trial, RJA v. Foster, 603 So. 2d 1167 (Fla. 1992);
severance of trials involving counterclainms against foreclosure
nmortgagee, Haven; Waiver of jury trial in capital cases, State
v. Garcia, 229 So. 24 236 (Fla. 1969); and the regulation of

vior dire examnation. In Re. clarification of Florida Rules
of Practice and Procedure, 281 So. 2d 204, 205 (rla. 1973).
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The statute at issue here is an attenpt to regulate "practice
and procedure.”

The statute unconstitutionally invades the province of the
Supreme Court by providing an evidentiary presunption that
victim inpact evidence wll be admssible at the penalty phase
of a capital case, regardless of its relevance toward proving
an aggravating or mtigating circunstance. The statute also
permts the prosecutor to argue in closing argument evidence
that has previously been determned to be irrelevant in capital

sentencing proceedings. See Jackson v, State, 522 So. 2d 802

(Fla. 1988) (prohibiting argument that the victims could no
|l onger read books, visit their famlies, or see the sun rise jn
t he norning).

Through enactment of the victim inpact statute, the
| egislature has tried to anend portions of the Evidence Code
wi thout first obtaining approval of this Court as required by
Article V.

The victim inpact statute, if it is not an aggravating
circumstance, is not substantive law. Rather, if the argunent
that it is nerely evidence to be "considered" is accepted, then
it nust be legislatively determned relevant evidence. It is
for the courts to determne relevancy, not the |egislature.

E. Application of section 921.141(7), Florida Statutes,

violates the Ex Post Facto clauses of Article I,
Section 10, and Article X, Section 9, of the Florida

Constitution, and Article I, Sections 9 and 10, of the
United States Constitution.
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The statutes in question took effect in 1992. The offense
in this cause occurred in 1991. Article |, Sections 9 and 10,
of the United States Constitution, prohibit Congress from
enacting laws that retrospectively apply new punitive neasures
to conduct already consummate, to the detriment or material
di sadvantage of the wongdoer. Through this prohibition, the
franmers "sought to assure that legislative acts give fair
warning to their effect and permt individuals to rely on their
meaning until explicitly changed." Waver v. Gaham 450 U S.
24, 28-29, 109 s.Ct. 960 (1981).

Florida has also adopted an ex post facto prohibition

under article I, section 10, of the Florida Constitution. Thi s

provision states that "[n]Jo bill of attainder, ex post facto

law or law inpairing the obligation of contracts shall be
passed." An ex post facto law, such as the instant one,
applies to events that occurred before it existed, which

results in a disadvantage to the defendant. Blankenship V.

Dugger, 521 So. 24 1097 (rFla. 1988).
In Mller v. Florida, 482 US. 423, 107 §.Ct. 2446, 96

L.Ed.2d 351 (1987), the Court held a law is ex post facto if

"two critical elenments [are] present: First, the law 'nust be
retrospective, that is, it nust apply to events occurring
before its enactnent'; and second, 'it nust disadvantage the

of fender affected by it."'" (quoting Weaver v. Graham 450 U. S

24, 101 §.Ct. 960, 67 L.Ed.2d 17 (1981). Both elenents are

67




present here. The law took effect since the alleged crine, and
adds a powerful reason for inmposing death as a punishnent which
is not permtted to be considered at the time of the offense.
The previously well-recognized exclusion of such evidence in a
nunber of cases because of its inflammatory, non-statutorily
aggravating nature is stark recognition of the new laws

substantial disadvantage. Gossman v. State, 525 So. 2d 833

(Fla. 1988) (holding simlar victins' rights statute unlaw ul

to apply to capital sentencing), cert. denied, 489 U S 1071,

109 s.ct. 1354, 103 L.Ed.2d 822 (1989); Booth v. Marvland, 482
U.S. 496, 107 S. . 2529, 96 L.Ed.2d 440 (1987) (decl aring such

evidence violative of the Ei ghth Amendment), overruled Payne v.
Tennessee.

At the tine of the defendant's crine, Florida |aw prohib-
ited the consideration of victim inpact evidence as a sentenc-
ing consideration. This is clearly a substantial substantive

right which is protected by the ex post facto clause of the

United States Constitution and the Florida Constitution. In
the event the statute is deemed to be purely procedural and
therefore not violative of the ex post facto clause, it nust be
considered a violation of the separation of powers and the
Suprene Court's exclusive jurisdiction to adopt rules for the

practice and procedure of all courts.
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