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STATEMENT OF THE CASE AND FACTS 

The Attorney General adopts the statements of the case and 

facts contained in the respective Responses of the Public Counsel 

and the Public Service Commission. 

ARGUMENT 

The Attorney General adopts the arguments of Public Counsel 

and the Public Service Commission and joins with them in their 

responses to the Petition of Southern Bell Telephone and 

Telegraph Company (Southern Bell). To the  extent that Southern 

Bell has attempted to relitigate the prior appeals in Case 

Numbers 81,487 and 81,716, the Attorney General adopts and 

incorporates its briefs filed in those cases. However, there is 

an additional argument, not mentioned in the previous briefs, 

which merits discussion here. 

Southern Bell suggests that the modified subject matter 

test described in Upiohn v. U . S . ,  4 4 9  U.S. 3 8 3 ,  101 S. Ct. 677, 

6 6  L. E d .  2d 584 (1981), sheltering some communications from low 

level employees, is an appropriate doctrine for construing the 

scope of Florida's attorney-client privilege. No Florida court, 

to our knowledge, has adopted the UDiohn test, nor are Florida 

courts obliged to do so. Brims v. Salcines, 392 So. 2d 263,  2 6 6  

n. 2 (Fla. 2d DCA 1980). 

The Florida Legislature abrogated common-law privileges when 

it adopted the Evidence Code, effective July 1, 1979. Section 

90.102, Fla. Stat.; S t a t e  v. Castellano, 460 So, 2d 480,  481 
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(Fla. 2d DCA 1984); Ehrhardt, Florida Evidence Section 103.4 

(1993 ed). Upjohn, decided by the United States Supreme Court on 

January 13, 1981, a year and a half after the effective date of 

the Florida Evidence Code, created a federal common-law 

privilege. Section 90.502,  Florida Statutes, adopted before 

Upjohn, is a statutory privilege and legislative intent controls 

the scope of the privilege. 

Upjohn cannot be imputed to the Legislature in determining 

legislative intent. Rather, one is compelled to conclude that 

Upjohn is 

intent underlying Section 90.502, Florida Statutes. 

It is axiomatic that knowledge of 

patently irrelevant in determining the legislative 

CONCLUSION 

For the foregoing reasons, the Attorney General requests 

this Court to deny Southern Bell's Petition, as it has not 

identified any departure from the essential requirements of law 

in the Public Service Commission's clarifying order. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 
Attorney General c, 

Assistant Attorney General 
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