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Blackwell & Walker, P.A. ,  Amicus Curiae, files this brief i n  

support of the position advocated by Petitioner, Calvin Wiley, and 

will adopt the Statement of the Case and Facts of Petitioner's 

Brief on the Merits. The interest of the Amicus Curiae is 

described in its Motion for Leave to File Amicus Curiae Brief 

served February 14, 1994. 

8uKMn.R Y OF AR GVMENT 

The district court's decision is erroneous and in direct 

conflict with decisions of this Court holding that the legislature 

lacks the power to revive a cause of action which has already been 

extinguished by the running of a pre-existing statute of 

limitations. Chapter 92-102, as construed by the district court, 

improperly deprived petitioner of his vested right not to be sued 

on a time-barred claim, in violation of h i s  due process rights 

under the Florida Constitution. There are no considerations of 

public policy which can validate this violation of petitioner's 

right to due process, because perceptions of public policy by the 

courts or the legislature do not take precedence over constitu- 

tional rights. 

The district court also erred in failing to construe Chapter 

92-102 in a manner that would avoid any violation of the due 

process prohibition against reviving time-barred claims. Nothing 

in the act itself nor its legislative history supports the district 
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court's interpre-ation that the legislature intended to revive 

claims already extinguished by statutes of limitations pre-dating 

the 1992 act. On the contrary, the statutory language and the 

legislative Staff Analysis indicate only an intent to allow a 

plaintiff four years to file an action for abuse, if that 

plaintiff's claim would be barred under the w l v  enacted pne 

limitations imposed by Chapter 92-102. The district court's 

finding that the 1992 act had revived claims time-barred by pre- 

existing statutes of limitations gave the act an unintended 

retroactive effect which would violate due process and the settled 

Florida policy against revival of time-barred claims. Accordingly, 

the district court's decision is erroneous and should be reversed. 

ARGUMENT 

POINT I 

THE DISTRICT COURT ERRED IN DECIDING THAT S 2 ,  
CHAPTER 92-102, LAWS OF FLORIDA, WAS 
CONSTITUTIONALLY EFFECTIVE TO REVIVE AN 
ALLEGED CAUSE OF ACTION FOR CHILD ABUSE 
ALREADY BARRED BY A PRE-EXISTING STATUTE OF 
LIMITATIONS. 

I) The holding and rationale of the opinion below directly 

contravenes the well-settled rule in Florida that the legislature 

may not, consistent with the Constitution of Florida, revive a 

a cause of action which has become barred under a prior statute of 

limitations. A central error which permeates the entire opinion is 

the district court's apparent holding that a person has no 

"constitutional right not to be sued once the limitations period e 
has run for  intentionally abusing a minor." Roof v. WileY, 622 So. 
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2d 1018, 1022 (Fla. 2d DCA 1993). The district court's affirmation 

that no constitutional prohibition exists resulted from a material 

misinterpretation and misapplication of this Court's decisions 

holding that the legislature may not revive a time-barred cause of 

action, The district court discussed, but misconstrued, several 

such cases in its opinion. 

The first such case the district court misinterpreted is this 

Court's decision in Walter De nson & Son v. Nelson, 88 So, 2d 120, 

121 (Fla. 1956), cited in support of the district court's view 

''that the Legislature does have the power to revive a claim 

previously barred by a statute of limitations . . . .'I Poof, 622 

So. 2d at 1021. In its analysis of Denson, the district court paid 

no heed to t h a t  part of this Court's holding which d i r e c t l y  

addressed the issue at hand: 

The Legislature has the power to 
increase a prescribed period of 
limitation and t o  make it applicable 
to existing causes of action 
provided the chanae in th e law ia 
effective before the cause of action 
i s  extinmished bv the force of a 
pre-existinu statute. 

Denson at 122 (emphasis added). 

The decision below also misapplied and failed to heed the 

teaching of Firestone Tire & Rubber C 0. v, Ac osta, 612 So. 2d 1361 
(Fla. 1992), also discussed at page 1021 of poof. In F irestone, 

this Court reaffirmed its holding in Denson and emphasized that the 

legislature lacks "the power to increase a prescribed period of 

limitation" as to causes of action It extinmished bv the f 01: ce of a 

pre-existins statute." Firestone, at 1364. (Emphasis that of this 
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Court). The Firestone decision went on to explain that this 

reasoning was based on IIa party's right to have the statute of 

limitations period become vested once it has 'completely run and 

barred [the] action.'#' m, citing Hazda Motors of America. Inc. v. 
S.C. Hen derso n & Son s. Inc.  , 364 So. 2d 107, 108 (Fla. 1st DCA 

1978), &. penied, 378 So. 2d 348 (Fla. 1979). Although the 

opinion below discussed and quoted from Fireston e, it ignored its 

holding that the legislature has no power to deprive persons of 

their vested right to a limitations bar after a pre-existing 

statute has run. 

A th ird  key case misapplied by the opinion below was celotex 

C O ~ .  v. Meehan, 523 So. 2d 141 (Fla. 1988). Although the Roof 

opinion discussed Yeehan at length, 622 So. 2d at 1022, it 

completely ignored the important footnote in Neehan noting "that 

the law of Florida would only allow an expansion of the statute of 

limitations period when the change is made before the cause of 

action is barred by the prior statutory limitation period." 
Meehan, 523 So. 2d at 146-47, citing Corbett v. General Ena ineer inq 

& Machinery Co., 160 Fla. 879, 37 So. 2d 161 (1948). 

Although this Court's decisions in Denson, Firestone , and 

Heehaa do not expressly cite a specific constitutional prohibition 

against legislative revival of time-barred causes of action, the 

constitutional basis for those holdings is inherent and implicit. 

The holdings are based on a restraint on legislative power, a 

restraint which could not exist apart from a violation of l1some 

express or implied inhibition of the Constitution." ROllY v. 

4 
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Adame, 238 So. 2d 401, 404 (Fla. 1970). 

Petitioner Wiley has correctly identified due process as the 

source of the constitutional restraint. In addition to the 

authorities discussed on pages 15-17 of h i s  brief, the case of l2g.U 

v. DeDartrnent of Professional Reaulation, 595 So. 2d 966 ( F l a .  1st 

DCA 1992) is pertinent, because it defines due process as embracing 

a Civil counterpart to the criminal rule  prohibiting ex post facto 

laws: 

Due process includes a prohibition 
against ex post facto laws which 
deprive a citizen of life, liberty 
or momrtv based on conduct 
occurring before the effective date 
of the prohibition. 

U. at 967. (Emphasis added). 
The Delk case held that professional practices used in 1984-85 

by a licensed dentist could not be judged by the standards of a 

statute enacted in 1986, and that the dentist's right "to practice 

h i s  profession [was) protected by the due process clauses of the 

state and federal constitutions which provide that no person shall 

be deprived of life, liberty or property without due process of 

law." a. 
The vested right of a potential defendant not to be sued on a 

time-barred cause of action is no less a property right and is 

also protected by due process. See Starnes v. Cavouette, 418 S . E .  

2d 669 (Va. 1992), holding that a Virginia statute allowing an 

extended period to file previously time-barred actions for child 

abuse violated due process guarantees under the state constitution. 

Even if Chapter 92-102 does not violate the U . S .  Constitution, 
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which is not conceded, it does not follow that the act complies 

with the more rigorous due process requirements of the Florida 

Constitution, as construed by this Court. See Travlor v. Stat e,  

596 So. 2d 957, 961 (Fla. 1992). 

The opinion below appears to acknowledge the possibility that 

a vested right might exist in a limitations bar to an action for 

products liability, but observes that "the same argument cannot 

apply to the facts and public policy issues in the instant case," 

because Itthe Florida legislature has unmistakenly and clearly 

expressed its intent to revive a cause of action for intentional 

abuse." Poof, 622 So. 2d at 1022. The district court did not cite, 

and could not cite, any authority for its apparent belief that 

considerations of public  policy can empower the legislature to 

deprive citizens of vested property rights which are protected by 

the due process clause of the Florida Constitution. 

The legislature made no pronouncement of public policy in its 

enactment of Chapter 92-102; the policy considerations were 

inferred by the district court.  Undoubtedly, the court had in mind 

the profoundly harmful effects of child abuse, particularly that 

involving sexual misconduct. However, the court gave no rationale 

by which the revival of long-barred claims for money damages, n o t  

even limited to claims of sexual abuse, could serve to Ildeter" acts 

which occurred decades before the statute was passed. Anyway, 

considerations of public policy cannot validate a statute which 

deprives citizens of their constitutional rights. 

6 
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The opinion below also violates the rule that , [ w ] henever 
possible a statute should be construed so as not to conflict with 

the Constitution." Florida v. Staler , 19 Fla. L. Weekly, S56 (Fla. 
Jan. 27 I 1994) ; Firestone v. News-PresF; Publ. Co., 538 So. 2d 457,  

459-60 (Fla. 1989). The court below should have applied this 

principle, because Chapter 92-102 can be interpreted in a way that 

time-barred causes of action. 

provides : 

- I  Id 622 so. 

Notwithstanding any other provision 
of law, a plaintiff whose abuse or 
incest claim is barred under Section 

is act has 4 years from the 1 of th 
effective date of this act [April 8, _ _ .  

19921 to commence an action for 
damages. 

zd at 1020. (Emphasis added) . Significantly, § 2 of 

Chapter 92-102 does not purport to revive any cause of action of a 

plaintiff whose abuse or incest claim is already barred and thus 
extinguished by the running of a gre-existinq statute of limita- 

tiOnS. Rather, S 2 operates only to give any '#plaintiff whose abuse 

or incest claim is barred under S1 of this act four years from the 

7 
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act'' obviously refers only  to Chapter 92-102, not to any prior 

s ta tute .  

Section 1 of Chapter 92-102 amended S 95.011(3)(0) by adding 

a D e  w exceDt ion  to the pre-existing 4-year limitation period 

applicable to any "action for assault, battery, ... or any other 

intentional tort . . . . Sub-section (7) creates a new cause of 

action for @labuse** (as that tern is defined in other statutes) and 

also prescribes new periods of limitation for the new tort: 7 

years after plaintiff attains majority, 4 years after he or she 

ceases to be a dependent of the abuser, or 4 years a f t e r  

discovering the i n j u r y  and its causal relationship with the abuse, 

whichever occurs later. Chapter 92-102, s 1,;s 95.11(3)(0) and 

(7), Fla. Stat. (Supp. 1992). 

In holding that Section 2 of Chapter 92-102 "clearly 

expresses an intent to revive for a four year period previously 

time-barred causes of action based on intentional abuse or incest, It 

the district court relied both on the language of the act itself 

and some legislative history. In a footnote, the court  referred to 

*@the committee discussion on Senate Bill No. 1018 which reflects 

the intent to re instate  a cause of action for sexual abuse to allow 

those who would otherwise be time-barred to go back and maintain 

the action.1* Roof, 622 So. 2d at 1021. Another part of the 

legislative history, more reliable and more pertinent than the 

unspecified excerpt from committee discussion cited inpoof ,  is the  

formal Senate Staff Analysis and Economic Impact Statement to the 

Committee Substitute for Senate Bill 1018 (Mar. 4, 1992) ("Staff 
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Analysis"), a copy of which comprises the Appendix ("A @I) to this 

brief. The Staff Analysis llSuMMARY'l, under the subheading "Effect 

of Proposed Changes", states : 

The bill would permit a plaintiff 
whose claim would be barred u n m  
the new limitations Period to bring 
an action within 4 years after the 
effective date of the  act. 

[A  1; emphasis added]. 

The "COMMENTS" section of the Staff Analysis, under the sub- 

heading "Revival of Barred Claims," states: 

Section 2 of the bill provides that 

gted statute of limitations could be 
brought within 4 years after the 
effective date of the act. Section 
2 may be subject to challenge. Such 
a case would be one of first impres- 
sion in Florida. 

any claim barred b3y t he newlv ere- 

[ A  2; emphasis added]. 

These quoted excerpts confirm, contrary to the finding of the 

district court, that the legislature did & intend, by the 

enactment of Chapter 92-102, to revive abuse claims already barred 

by gre-existinq statutes of limitations. Rather, the legislative 

intent was to extend fo r  4 years the time for bringing claims which 

I1 lvwould be.. .barred by the newly created statute of limitations.. . . 
[ A  1-2; emphasis added]. The quoted language refutes the district 

court's conclusion that the legislature intended to give the bill 

the retroactive effect of reviving claims already extinguished by 

the running of statues of limitations which pre-dated the 1992 act. 

The district court cited and purported to follow Jlornemake rs, 

Inc. v. Gonzales, 400 So, 2d 965 (Fla. 1981) and other cases 

9 
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holding that a legislative intent to give retroactive effect to a 

statute of limitations must be Itexpress, clear and manifest." Roof, 

622 So. 2d at 1020. However, the district courtts conclusion on 

retroactivity actually conflicts with W m a k  era and similar 

settled authorities. Neither the act itself nor the Staff Analysis 

discloses any intent to revive claims already barred under pre- 

existing statutes of limitations. 

Respondent Roof alleges she was assaulted on or about March 

15, 1973. Her cause of action thus became barred and extinguished 

on March 16, 1977, by the running of the 4-year statute applicable 

to intentional torts. S 95.11(3) ( 0 )  , Fla. Stat. (1977). This 

claim of Respondent Roof does not fall within the savings provision 

of the 1992 act, because her cause of action was not "barred under 

Section lwt of Chapter 92-102, but was barred by the statute of 

limitations in effect in 1977.l The 1992 act does not purport to 

extend the period of limitations for claims already barred by the 

running of prior statutes, The district court erred in holding 

otherwise, 

* The claims against the clients of Amicus Curiae, Blackwell 
& Walker, are even more remote, the alleged abuse having ended in 
1959. The plaintiff I s  claim in that case thus became barred in 
1961, by the running of the 2-year statute of limitations for 
assault, battery, or false imprisonment, s 95.11(6), Fla. Stat. 
(1961), or at the latest in 1963, by the running of the 4-year 
period of limitations applicable to any action for relief not 
otherwise provided for in Chapter 95. Section 95.11(4), Fla. Stat. 
(1963). The holding of the Second District Court of Appeal in 
Rooc, as applied to Blackwell & Walker's clients, means that this 
elderly couple would be forced to defend a Vevivedt' cause of 
action which was extinguished some 30 years ago by the statute of 
limitations then in effect. Such a result is not only 
unconstitutional, it is utterly unconscionable. 

* 
10 
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of Martin E r r o l  Rice, P . A .  696 First Avenue North, Suite  4 0 0 ,  P.O. 

BOX 205, St. Petersburg, Florida 33731, Counsel for  Petitioner, and 

to Barry A. Cohen, Esquire and Christopher P. Jayson, Esquire of 

Barry A. Cohen, P.A., 100 East Twiggs Street, Suite 4000, Tampa, 

Florida 33602. 
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ascd on scxual I D U a t .  , v. He p., 4 5 2  H.H.ZO 509 (Mlnn. ADP. 

8. Statutes in bthsr St.at+r* 

CaliZotiiia @rid Iowa have se irate statutes of lirnitatlons For c l v l l  

ptovid.~ that a civil action for damgaa rerutting from ehildhcod 
smxurl rbusg m b L  be bruuylit w i t h i n  8 yrocr  etteE the data t h U  
plaintier attains the m e  of majority of w i t h i n  3 years of t h e  date  
the plaintiff diennverr ,  qr rraacrnably should have discovrrrd. that 
paychological injury OK i l l n e s s  occurring a f t e r  the  ogc a €  m j o c l t y  
was causad by sexual abuse, wnlcnevmr occurs later. Ca1. Clv. 
Proc. Code s. 340.1 (West 1932  Supp.) 

The California a t a t u t o  further pruvirlsr that 1 p h i n t i f g  26 yeal'S 
of age or older dt tnc time tne action 1s t iLeo must t i l e  c e r t a i n  
"ctrtiflcrt~r a t  mrrit. The plrlntlff'o rttarhcy must Certify 

actions rrlsin-3 from allege !i abuse. The California s t a t u t e  

r )  

1. 

that  he 

1 .  

2 .  

3 .  

or oha hao: 

revievcd the frets of thr case; 

cunrultrd u i ~ h  liwtuscj iueritol hoslth r o c c i c i w r t  who 
tnr rrrerncy Delleves i s  knouled4arble of the  facts and 
iraurs in t.hs cnne: and 

r;uliuludrd t h a t  based on t n t  r t v i w  rna consultitlan that 
there i s  a reasonable and rneritoriour case. 
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IJ.  
Z X i n t i t r  must e e r t u v  rnrt ne or me nar: 

intecvicved the  plaintiff and i a  knovledgaable of th. faeta 
and issues in m e  case ana 

eoncludrd t h a t  in h l r  ot her profissional opinion th8rc is 

SublcCt t o  Chrldheod re*u&l &bulb. 

A l i c r n r d  w n b l  haalth prheticloner srlestrd by t h e  

1 .  

3 .  
rtawJiiob1e basis tu h l i r v e  thv p la iu t iZf  hrrl brri i  

r d .  

When certitierttr of marit are required t o  be t i l ed ,  the ColPOlolnt 
mag not name t h e  defrndant until t h e  court in emera ha8 revieuad 
the  crrtlficater 4nB found, basrd rolaly on the certificates, that 
t n c r i  l a  1 rraiona~le  und nrrltorlour case. La. 

Upon tho f r w o t r b l e  conciurlan of thi litigation u i t h  rrrpeet t o  S 
defWIdm1L fur rliuui a u r r l i c i u a t r  UC u18tit was c i h d ,  tha C V U f t  M y  
requite the plaintiff'& attorney t o  reveal !he name, address, and 
tolephone number of tho mental h i r l t h  practitioner c o n w l t r d  for 
purposrr uL L i l i n q  Lhe ~ L L U F I I ~ Y ' S  c8cciTicrLc UK nreril. X I  L h r  
court f h d s  a Lailure eo compl w i t n  t h e  cmfriricate OL mectt 
rsquirementr, the court may or iar  a party ,  nr h i -  nr h r r  a t t n t n - y ,  
or both, t o  pay any roauonrblc rspencto, ineludlng rttecncy'o LCCS 
incurred by ~ l i r  4efetrrlallL. 

The Iowa mt.rtutr nf limirrtinna proviA*c r h a r  an action for drmaqos 
muffare4 so a result of  acxual obusc which occurred pr ior  t o  the 
dye uf v m j u r i t y  but not dlscoverc8 untll aftrr cne age of mr]oclry ,  
must.be brought within 4 years from the time of discovery o t  both 
the i n j u r y  and the crural te lrt ion8hip.  Iowa Code 0 .  6 1 4 . O A  

Othrr * t a t * *  r q m r ? d l . y  have spcelrl statutea of limitation# for 
e i v i l  actiono bared upon a b u i c .  

- 

( 1  991 ) rn 

v. ME NDHENTS : 
None. 
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1 .  Rmnovea the  provirion eliminating rho statute 
o f  limiL&tioos tor &burr of incest and reploeto 
it. Under the  ruoitirurrd provision, any 
rrrt.inn may hr! nnmm*ncd w i t h i n  7 ynats 8 f  the 
agc ef majority, or v i t h i n  4 yesea o f  the 
in j u r d  yrrroii laaviriy tile rleyriidriiuy 4 LIio 
abuser, or within 4 years from the time ot the 
dlrcovrry by the I n j u r y  party of hnrh rh- 
injury and the c a u m l  relationship betvecn tho 
lnjuty and c h ~  abuie,  rhlchevct occura l r t e r .  

bill. 

a c t .  

3.  Provides tot trtroaotivo application o t  the 
A U l m i u r  tlirt was h a a d  Wu1d be bLuuylrL 

vithin 4 years after tnt trrrcuvt aitr or tnr 

comictee on - Yudleia r y 

L’ 
(FILE TWO COPIES WITH THE SECRETARY OF THE SENATE) 
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