
a 

a 

a 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. 82,457 

DAVID EUGENE JOHNSTON 

v. 

HARRY H. SINGLETARY, 

Movant 

ON MOTION FILED BY HARRY K. SINGLETARY 
INVOKING THIS COURT'B REElIDUAL 

JURISDICTION TO DO JUSTICE 

BRIEF OF DAVID EUGENE JOHNSTON 

MICHAEL J. MINERVA 
Capital Collateral Representative 
Florida Bar No. 092487 

MARTIN J. MCCLAIN 
Chief Assistant CCR 
Florida Bar No. 0754773 

DAREN L. SHIPPY 
Assistant CCR 
Florida Bar No. 0508810 

OFFICE OF THE CAPITAL 

1533 South Monroe Street 
Tallahassee, FL 32301 
(904) 487-4376 

COLLATERAL REPRESENTATIVE 

* COUNSEL FOR APPELLANT 



0 

0 

a 

PRELIMINARY S T W M E  NT 

Citations in this brief are as follows: The record on 

appeal from the original court proceedings are referred to as "R. 

I@ followed by the appropriate page number. The record on 

appeal from the Rule 3.850 evidentiary hearing are referred to as 

"PC-R - The order of 

the federal district court is referred to as "FDC Order at - 

followed by the appropriate page number. All other references 

are self-explanatory or will be otherwise explained. 

followed by the appropriate page number. 

I 1  

REQUEST FOR ORAL AR GUMENT 

Mr. Johnston is under sentence of death. The resolution of 

the issues in his case will determine if he lives or dies. 

Previously, this court has allowed oral argument in capital cases 

where the issue concerned the harmlessness of Eighth Amendment 

error. Thus, in order to assure equal protection to Mr. 

Johnston, he should be granted an oral argument. An opportunity 

to argue the issues before this court via oral argument is 

appropriate in light of the seriousness of the issue and the 

consequences involved. Mr. Johnston requests an oral argument. 

i 
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JURISDICTIONAL STATEMENT 

Movant's motion requested this Court to "open a case" 

(Motion at 1) in order to #Ireweigh or perform the requisite 

harmless error analysisw1 because of constitutional error (Motion 

at 3). In his motion, Movant cited no authority recognizing this 

Court's jurisdiction to "open a casew1 for such a purpose. 

Despite Mr. Johnston's objection on jurisdictional grounds, this 

Court ordered briefs submitted, presumably to include a 

discussion of the jurisdictional question. 

The " I n i t i a l  Brief of Respondenta8' asserted, [wlhere the 

jurisdiction of t h i s  court has attached in capital cases, the 

State would submit that it retains residual jurisdiction to do 

justice to all parties." (Id. at 9). For this novel proposition 

the Movant-llRespondentll cited Anderson v. State, 267 So. 2d 8 

(Fla. 1972), later app. 275 So. 2d 226 and later app. 286 So. 2d 

548. 

filed a motion seeking an order in forty (40) pending capital 

appeals remanding the cases to the appropriate circuit courts for 

the imposition of life sentences in accord with the decision in 

Furman v. Georuia, 408 U . S .  238 (1972), and thereafter 

transferring the pending appeals to the appropriate district 

courts of appeal. This Court ruled that, since each of the forty 

cases was a capital case at the time the notice of appeal was 

In Anderson, the Attorney General of the State of Florida 

1 Harry K. Singletary initiated this proceeding by filing a 
motion in which he was the Movant. Since that motion, however, 
Mr. Singletary has styled himself as the Respondent in some 
pleadings and as the Appellee in others. 
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filed, jurisdiction remained in the Florida Supreme Court despite 
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a 

a 

a 

the decision in Furman declaring the Florida death penalty 

statute unconstitutional and thus rendering the death sentences 

unconstitutional: 

Our jurisdiction having attached at the 
time notice of appeal was filed in each case, 
we were not divested of such jurisdiction by 
the decision of the Supreme Court of the 
United States in Furman v. Georgia, supra. 
Having once acquired jurisdiction, we will 
retain jurisdiction until a final disposition 
of the cases. 

erson v. State, 267 So. 2d at 11. Thus, Anderson would seem 

to stand f o r  the unremarkable proposition that once a notice of 

appeal is filed in a capital case jurisdiction vests in the 

Florida Supreme Court %inti1 a final dispositionvv even if 

intervening events cause the death sentence to be reduced to a 
2 life sentence. 

This Court's jurisdiction encompasses only the narrow class 

of cases described in Article V, Section 3(b) of the Florida 

Constitution. Mvstan Marine, Inc. v. Harrinston, 339 So. 2d 200, 

201 (Fla. 1976); Lawvers Title Insurance Corn. v. Little River 

2 However, Fnderson does indicate that, where a federal court 
has declared that the death penalty statute is facially vague and 
overbroad and not cured by application of a narrowing 
construction, it is improper to conduct a harmless error 
analysis. No effort was made in Anderson to determine whether 
the application of a vague and overbroad statute was harmless as 
to the forty individual death sentences. 

Here, the federal court has determined that the facial 
invalidity of the statute was not cured by the application of an 
adequate narrowing construction during the penalty phase before 
Mr. Johnston's jury. Accordingly, under Anderson, this Court 
should order a resentencing. 

2 
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Bank and Trust C Q ~ ,  2 4 3  So. 2d 417 (Fla. 1970). Movant m a y  not 

confer jurisdiction by request. Bull ard v. Wainwriaht, 313 So. 

2d 653, 655 (Fla. 1975)(IvNeither the court below nor petitioner 

can by request confer jurisdiction where none existsvt). Movant 

has made no attempt to establish a basis f o r  this Court's 

jurisdiction. 

In park er v. State, Case No. 63,700, the State filed a 

motion on October 16, 1991, seeking to reopen the direct appeal. 

The State conceded that error was present in this Court's 

appellate analysis in light of Parker v. Duqqer, 112 S. Ct. 812 

(1991). This Court, thereupon, granted the State's request and 

reopened Mr. Parker's direct appeal. Mr. Parker was permitted to 

file an initial and a reply brief. He was also given an oral 

argument. Mr. Parker's reopened direct appeal is still pending 

at the time this brief is being written. 

Similarly, in Hill v. State, Case No. 68,706, a federal 

district court found error in this Court's direct appeal 

analysis. The State of Florida chose not to appeal that finding 

of error. Accordingly, Mr. Hill petitioned this Court to reopen 

his direct appeal and set a briefing schedule. 

granted and a briefing schedule has been put in place providing 

Mr. Hill with the opportunity to submit both an initial and a 

reply brief. Presumably, once the briefs have been submitted, 

Mr. Hill will be afforded oral argument on his reopened direct 

appeal. Here, the federal courts have determined that this 

Court during Mr. Johnston's direct appeal erroneously found no 

The motion was 

3 



a 

a 

a 

a 

a 

a 

a 

merit to Mr. Johnston's challenge to the facially vague and 

overbroad statutory language defining Ilheinous, atrocious or 

cruel.@@ The federal court indicated that it was permissible for 

either the State to obtain an adequate harmless error analysis 

from this Court or to conduct a resentencing. At this juncture, 

the State has chosen to ask this Court to engage in a harmless 

error analysis. The State has not sought to reopen Mr. 

Johnston's direct appeal. 

3 

This Court responded by setting a briefing schedule. 

order did not indicate whether Harry K. Singletary's, et al., 

motion had been granted. 

briefs ordered are on the motion itself and the jurisdictional 

issue raised by Mr. Johnston, or whether the briefs are those 

briefs requested by Harry K. Singletary addressing the 

harmlessness of the Eighth Amendment error found by the federal 

district court in Johnston v. Sinqletary. There is no indication 

whether this Court is contemplating overturning longstanding law 

and engaging in appellate reweighing. The order does not reflect 

what, if any, rules of court apply. 

This 

The order does not address whether the 

In Huff v. State, 622 So. 2d 982 (Fla. 1993), this Court 

recognized that due process principles apply to capital 

collateral defendants such as Mr. Johnston. In Huff, Mr. Huff 

was not given a reasonable opportunity to be heard, 

to a reasonable opportunity to be heard, due process includes 

In addition 

3 M ~ .  Singletary has also suggested that this Court conduct 
an appellate reweighing even though Florida law clearly precludes 
appellate reweighing. 

4 
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reasonable notice. It also includes principles of fairness and 

equal application of the law. See Lopez v. State, 18 Fla. L. 

Weekly 5634 (Fla. 1993). Certainly this principle incorporates 

fair opportunity to know what procedural and substantive rules of 

law apply. 

extraordinary writ? Is it an appellate reweighing? This Court 

has refused to disclose the answers to these questions to Mr. 

Johnston and his counsel. 

Is this an appeal? Is this a proceeding an an 

This Court has ordered briefs. It has set a briefing 

schedule which gives the State an initial and a reply brief. 

There is no indication what the brief is to discuss. Is it to 

discuss whether to grant Harry K. Singletary's et al. motion and 

set a briefing schedule for briefs regarding whether the Eighth 

Amendment error identified by the federal court is harmless? Or 

is it to brief whether the error was harmless? If it is to 

submit a brief on the latter, any other capital defendant would 

be entitled to submit the initial and reply briefs. Why would 

different rules apply to Mr. Johnston? Certainly, application of 

different rules to Mr. Johnston would be arbitrary and 

capricious, especially in light of this Court's action in Parker 

and Hill. Or is the brief to address this so-called appellate 

reweighing which current law forbids? 

engage in an appellate reweighing, this Court must consider the 

ample mitigation presented in Mr. Johnston's Rule 3.850 

If this Court is going to 

5 
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4 proceedings in addition to that which was presented at trial. 

v. Mississimi, 110 s.  Ct. 1441, 1450 (1990)(Lockett v. 

Ohio, 438 U . S .  586 (1982), applies to appellate reweighing). 

Unfortunately, this Court's order does not address what is 

supposed to be briefed. This violates equal protection and due 
5 process. 

This Court's order fails to indicate what rules of court 

apply. Apparently, this is not an appeal; thus, the well 

established rules of appellate procedure do not apply. Nor 6 

does this appear to be an extraordinary writ case. No 

extraordinary writ has been identified. Thus, the rules and case 

law explaining the procedures and burdens attached to such 

extraordinary writs are also inapplicable. Mr. Johnston does 

have legal representation, but his counsel is unaware of any 

proceeding wherein a movant has initiated an action in the 

Florida Supreme Court by filing a !'request[ ] that this honorable 

court open a case.I! This is a proceeding without rules. As 

such, it violates due process. 

I) 

a 

If this proceeding is an appellate reweighing, Mr. Johnston 4 

would like the opportunity to submit additional mitigation. 

50n an appeal, Mr. Johnston would be entitled to oral 
argument. 
burden of proving the error is harmless beyond a reasonable 
doubt. He would also have a record on appeal, and the 
availability of record expansion. Here, he has been ordered to 
file a brief without any indication of what the nature of these 
proceedings are. 

Johnston is to file an llAppellant's Brief." 

He would know that the State of Florida bears the 

Although this Court's most recent order indicates that Mr. 6 

6 



a 

a 

a 

a 

Mr. Johnston is under sentence of death. The death sentence 

has been found to be infected by Eighth Amendment error. This 

Court's order gave no guidance as to what rules and procedures 

will be followed in reviewing the error -- there is no indication 
that this Court will even review the error. This is not due 

process. 

Harry Singletary's motion is simply a request to reconsider 

a decision of this Court in light of a subsequent ruling of a 

federal district court. However, this Court has repeatedly held 

that res judicata principles preclude revisiting issues 

previously determined absent compliance with the standards 

enunciated in W i t t  v. State, 387 So. 2d 922, 930 (Fla. 1980). 

However, in Yi,tt, this Court specifically concluded that a 

decision of a federal district court (or even a United States 

Court of Appeals) did not warrant deviation from the general rule 

that re6 judicata precludes revisiting previously addressed 

issues. Numerous times this Court has held that it will not 

revisit issues previously addressed. Sullivan v. State, 372 So. 

2d 938 (1979); Henry v. State, 377 So. 2d 692 (Fla. 1979); Adams 

v. State, 380 So. 2d 424 (Fla. 1980). The State of Florida is 

not entitled to a different rule of law than collateral capital 

defendants. Accordingly, the matter should simply be remanded 

for a resentencing proceeding in the circuit court. 

AS Mr. Johnston has previously stated, this Court lacks 

jurisdiction to "open a case" simply upon Movant Singletary's 

request. Mys tan Marine, Inc. v. Harrinqton, 339 So. 2d 200, 

7 
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201 (Fla. 1976); Bullasd v. Wainwr iqht, 313 So. 2d 653, 655 (Fla. 

1975). However, since Movant Singletary's request for a harmless 

error analysis is a concession that error exists, this C o u r t  

could treat Movant Singletary's motion as a request to reopen Mr. 

Johnston's direct appeal, as was done in Parker v. State, No. 

63,700. This Court should reopen Mr. Johnston's direct appeal 

and follow the rules of appellate procedure and order a 

resentencing in circuit court before a new jury. 

STATEMENT OF THE CASE AND OF THE FACTS 

A. Proaedural History 

On December 5, 1983, Mr. Johnston was indicted on charges of 

first degree murder. On April 26, 1984, Mr. Johnston filed a 

motion alleging in part tt[t]he enumerated aggravating ... 
circumstances are unconstitutionally vague and overbroadt1 (R. 

2243). On May 4, 1984, the trial judge denied this motion (R. 

1671). Mr. Johnston's jury trial commenced on May 14, 1984. At 

the conclusion of the guilt phase Mr. Johnston was found guilty 

of first degree murder. 

The penalty phase commenced on May 29, 1984. The jury was 

instructed on eight aggravating circumstances as follows: 

The aggravating circumstances that you 
may consider are limited to any of the 
following that are established by the 
evidence. One, the defendant has been 
previously convicted of a felony involving 
the use or threat of violence to some person. 

Two, the defendant, in committing the 
crime for which he is to be sentenced, 
knowingly created a great risk of death to 
many persons. 

8 
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Three, the crime for which the defendant 
is to be sentenced, was committed while he 
was engaged in the crime of burglary. 

Four, the crime for which the defendant 
is to be sentenced was committed for the 
purpose of avoiding or preventing a lawful 
arrest of effecting an escape from custody. 

Five, the crime for which the defendant 
is to be sentenced was committed for 
financial gain. 

Six, the crime for which the defendant 
is to be sentenced was committed to disrupt 
or hinder the lawful exercise of any 
government function or the enforcement of 
laws. 

Seven, the crime which the defendant 
--- is to be sentenced was esgeciallv wicked, 
evil, atrocious, or cruel. 

And, eight, the crime for which the 
defendant is to sentenced was committed in a 
cold, calculated and premeditated manner, 
without any pretense of moral or legal 
justification. 

(R. 1216-17) (emphasis added). The jury returned a death 

recommendation by an eight to four vote. 

On June 1, 1984, the trial court gave the eight to four 

death recommendation great weight and sentenced Mr. Johnston to 

death (R. 2403; 2412-2415). In its findings in support of the 

death sentence, the trial court found three aggravating 

circumstances; these were (1) prior violent felony; (2) during 

the commission of an enumerated felony; and (3) heinous, 
I atrocious, or cruel (R. 2412-2415). He further noted in some 

detail the mitigating evidence that Mr. Johnston presented: 

a 
7See Sections 921.141(5) (b), (d), and (h), Florida Statutes 

(1983) . 
9 
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Mrs. Corrine Johnston, his stepmother, 
testified in essence that defendant was the 
product of a broken home; he was abused, 
neglected and rejected by his natural mother 
and several times physically abused by his 
father; that his father's death when 
defendant was 18 greatly affected him; that 
defendant has a very low IQ, did not do well 
in school and was mentally disturbed despite 
the mental health treatment he had received. 

(R. 2 4 1 4 ) .  

On direct appeal, Mr. Johnston argued that the statutory 

language defining the aggravating circumstances was vague and 

overbroad on its face. Mr. Johnston asserted: ##The aggravating 

. . . circumstances as enumerated in this section are 
impermissible vague and overbroadtt (Initial Brief at 15). Mr. 

Johnston elaborated: vvAlmost any felony murder would appear 

especially cruel, heinous and atrocious to the laymanvt (Initial 

Brief at 17). This court affirmed Mr. Johnston's conviction 8 

and sentence in Johnston v. State, 497 So. 2d 863, 865 (Fla. 

1986) ("we conclude that the trial court did not err in denying 

[Mr. Johnston's challenge that] the aggravating . . . 
circumstances . . . are impermissibly vague and overbroadtt). 

On November 28, 1988 Mr. Johnston filed his Rule 3.850 

motion in the circuit court (PC-R. 1054-1397). An evidentiary 

hearing was held in June of 1989 and Mr. Johnston was denied 

8 M r .  Johnston's i n i t i a l  brief on direct appeal also detailed 
deficiencies in the definition of each aggravating circumstance 
on which the jury was instructed. 

10 
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relief (PC-R. 1678-1688).9 An appeal was taken to this court, 

which denied Mr. Johnston relief in Johnston v. Dusser, 583 So. 

2d 657 (Fla. 1991). 

Mr. Johnston then filed a Petition for Writ of Habeas Corpus 

in federal district court on October 23, 1991. In this petition, 

Mr. Johnston presented his claim that llFlorida's overbroad death 

penalty statute was applied to Mr. Johnston in violation of the 

Eighth Amendmenttt (Supplemental Petition at 2). Mr. Johnston 

asserted : 

His jury was permitted to consider 
llinvalidll aggravation because the aggravating 
factors specified by Fla. Stat. S 921.141 (5) 
(h) and (i) were unconstitutionally vague. 
The jury was not given the proper narrowing 
construction so the facial unconstitutionally 
of the statute was not cured. 

(Supplemental Petition at 12). On September 16, 1993, the 

federal district court granted relief on this claim. The federal 

district court ruled that Mr. Johnston's rights under the eighth 

amendment to the United States Constitution were violated (1) 

because the Florida statute defining the especially heinous, 

atrocious, or cruel aggravating circumstance was 

unconstitutionally vague; and (2) the jury was urged to weigh the 

facially vague and overbroad aggravating circumstance. 

The relief granted to Mr. Johnston was in the alternative. 

The state could (1) agree to a sentence for Mr. Johnston of life 

9 During the 3.850 hearing, Mr. Johnston presented a wealth 
of additional mitigation. He presented expert testimony 
detailing the presence of two statutory mitigating circumstances 
in addition to a plethora of nonstatutory circumstances. 

11 



a 

a 

a 

imprisonment without the possibility of parole for 2 5  years; (2) 

agree to a resentencing; or (3) have this court conduct either a 

reweighing or harmless analysis of the case. The state chose to 

seek to have this Court conduct a harmless error analysis or an 

appellate reweighing. 10 

10 The question of whether appellate reweighing is 
permissible in Florida has previously been addressed. Based upon 
this Court's precedent, the United States Supreme Court has 
repeatedly stated that reweighing is not permissible in Florida: 

More to the point, the Florida Supreme 
Court has made it clear on several occasions 
that it does not reweigh the evidence of 
aggravating and mitigating circumstances. 
See, e . g . ,  Hudson v. State, 538 So.2d 829, 
831 (per curiam), cert. denied, 493 U . S .  
110 S.Ct. 212, 107 L.Ed.2d 165 (1989) ("It is 
not within this Court's province to reweigh 
or reevaluate the evidence presented as to 
aggravating or mitigating circumstances"); 
Brown v. Wainriqht, 392 So.2d 1327, 1331-1332 
(1981) (per curiam) . 

U k e r  v. Duauez, 111 S.Ct. 731, 738 (1991). 

We noted in Parker that the Supreme 
Court of Florida will generally not reweigh 

S.Ct., at 738 (citing Hudson v. $tate, 538 
So.2d 829, 831 (Fla.) (per curiam), cert. 
denied, 493 U . S .  875, 110 S.Ct. 212, 107 
L.Ed.2d 165 (1989); Brown v. Wainriqht, 392 
So.2d 1327, 1331-1332 (Fla. 1981) (per 
curiam)), and the parties agree that, to this 
extent at least, our perception of Florida 
law was correct. 

evidence independently, &, at , 111 

Sochor v. Florida, 112 S.Ct. 2114, 2123 (1992). 

Florida law is clear. Eighth Amendment error requires a 
resentencing unless and until the State proves the error harmless 
beyond a reasonable doubt. Hudson v. State, 538 So. 2d 829 (Fla. 
1989). &g Preston v. State, 564 So. 2d 120 (Fla 1990). 

However, if this Court is to overturn that law and engage in 
appellate reweighing all the evidence presented in Mr. Johnston's 

(continued ...) 
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B. Circumstanaes of the Homicide 

a 

a 

In the early morning hours of November 5, 1983, Karen Fritz 

awoke to find an hysterical young man at her door, Ilcrying'l and 

"Very upset,lI telling her that her grandmother, Mary Hammond, was 

dead (R. 472). David Johnston, a diagnosed schizophrenic, was 

that young man. He had also called the police and reported that 

he had found his llgrandmotherll murdered (R. 510). Several police 

officers arrived at the scene and each reported finding Mr. 

Johnston llhystericalll, livery upset, It and apparently under the 

influence of drugs and/or alcohol (R. 513, 492, 5 6 6 ) .  Mr. 

Johnston was given Miranda warnings at the scene, but "he said he 

didn't want to talk to us at that time1' (R. 496). Mr. Johnston 

was arrested on suspicion of murder. In the ensuing three 

months, the police obtained numerous statements from Mr. 

Johnston, all asserting his innocence. These statements were 

introduced into evidence by the State. In these statements, Mr. 

Johnston revealed that he had taken LSD while intoxicated on the a 
night of Mary Hammond's death: 

Q. Do you remember what time you took 
the LSD and the (inaudible)? 

a 

a 

A: I'm thinking 2:30. 

Q: 2:30? What time did you go over to 
Mary ' s? 

A: About 2:30, too, I really can't 
remember. 

lo ( . . .continued) 
3.850 motion should also be considered and weighed by this Court. 
In addition, Mr. Johnston should be given the opportunity to 
supplement the record with additional mitigation. 
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Q: Were you still hallucinating pretty 
good? 

A: Yes. 

Q: Do you remember seeing any demons 
or anything while you were in the apartment? 

A: I seen alot of things. 

Q: While you were in the apartment 
what do you remember seeing while you were in 
the apartment? 

A: I saw a dog and a person that 
looked like a dog to me it looked like ah 
sorta like a creature that came up out of the 
lake and ah it shook my hand, but tonight my 
visions getting clear (inaudible) and I went 
into the kitchen and took (inaudible) the 
crackers off the refrigerator took them into 
the dining room sat down at the bar and had 
me one or two sodas to get my head clear. 

Q: Do you remember hallucinating 
anymore? 

A: I was sorta still hallucinating but 
I -- 

Q: Do you remember any of the things 
you saw? 

A: Her apartment. 

Q: Yeah, but I'm talking about as far 
as hallucinations? 

A: I seen her message chair down on 
the floor, the apartment's, the (inaudible) 
rocking and ah I remember seeing something 
like white smog in the apartment and ah I 
went upstairs I knew when I seen ah I really 
can't remember how her body lying on the bed 
but then I seen the blood on the bed and 
things all mixed up I don't know. 

Q: Did you ever have the feeling that 
you were blacked out or anything and then 
when you came back around you saw all these 
things? 
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A: Nah. I I know I didn't pass out. 

a 

m 

a 

Q: No. I don't mean passing out 
physically where you couldn't walk but I mean 
you know hallucinating and (inaudible) you 
couldn't remember it. 

A: Well, I saw Mary's body first it 
looked like maggots crawling around. 

Q: Was the was the knife there at the 
time? 

A: I seen something like it ah 
something like a bad looking stick sticking 
out of her middle chest you know and I went 
over and bent down and her eyes looked kinda 
of a yellowish green color and ah her I can't 
remember if her mouth was open or not but I 
remember picking her up and cuddling her into 
my arms and started crying over her body and 
then I noticed her bedroom was all racked up 
(inaudible) , tore up. 

(Transcript of 1-25-84 statement at 3). 

In yet another statement, he demonstrated his schizophrenic 

thought process while again discussing his recollection of the 

night Mary Hammond died: 

Q: A r e  you a very religious person? 

A: I'm a Baptist, and, ah I always 
respect myself and go to church on Sunday, 
pay my tithe and respect myself, cause, ah, 
the way things going right now it looks like 
this world fixing to end, you know, the war, 
Reagan, and that big old ship from out of New 
Jersey going over there to Beirut and stuff, 
airplanes about ready to kick off, and damn, 
(inaudible). I seen Christ the other day in 
the newspaper. 

Q: Pardon me? 

A: I saw a figment of Jesus Christ in 
the newspaper the other day, you know, like 
ah, (inaudible) showed his hair, mustache and 
everything, but, ah. 

15 



a 

a 

a 

a 

Q: You mean you saw a picture or you 
just saw a figure transposed or interposed on 
the . . I 

A: Interposed in the newspaper, you 
know, and, ah, like I told Clyde I wouldn't 
kill Mary. I can be stoned, messed up in my 
head and I wouldn't kill nobody. 

Q: You would be able to do this and 
not remember? 

A: No, that's wrong, see, ah, Penny 
told me that, ah, I made something like a 
comment that if anybody tried to get between 
me and Pat, I would kill them, you know, and 
like I told Penny, wow, man, I can't remember 
saying anything like that. If I say anything 
like that towards you or anybody else, I'm 
terribly sorry, you know, She say you are 
sorry, you tell me you're sorry, but you 
can't remember cause you was high, you just 
too damned stoned, and that's when I kissed 
Pat and headed home, you know, and I wasn't 
quite done in the 7-11, maybe 10 or 15 
minutes and I went there to the old  I 

stopped there on the sidewalk, cut to the 
short cut through the park, got on Bumby, 
started heading home, and when I stopped 
there at the corner of Ridgewood and 
Broadway, looking around, just, you know, 
working. That's when I noticed Mary 
Hammond's kitchen light, you know, and ah, 
got off the bike, come off the bike up to the 
driveway, I remember walking over to her lawn 
and going up to the window, there was a hole 
in the top part of it, so I went to the door, 
door was already open. I can't remember, Mr. 
Mundy, if I knocked or not, I do remember 
going in, you know, and I noticed the house 
was all a total wreck, the living room lamps 
overturned, and the dog was right there at 
the door when I went in, you know, and my 
first thing I did, I looked at the kitchen 
counter and the kitchen sink. I seen the 
glass everywhere and the dirt and something 
like a cement looking rock and I think it's 
laying on the counter, I ain't for sure, you 
know, and then the next thing I remember I 
opened up the refrigerator, got a coke, and 
throwed it into my systems and I seen the dog 
down on the floor, and I looked down and 
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petted him, you know, and I got them Kiwi 
crackers down off the top of the 
refrigerator, took them into the dining room 
threw them on the floor. I looked at the 
living room and noticed it was a total wreck, 
and I remember that I started yelling for 
Mary, but I got no response, and this, this, 
this, you know, I can't remember, you say 
that I did or I didn't throw out throw away 
this door, dog cages, and I remember going 
upstairs and turning on Mary's light, right, 
and seeing all the blood up on the wall, well 
I think it was all over the wall, bedstand, 
the telephone and I went over, held Mary to 
my right arm, alright, I, I j u s t  want want 
you do me one favor, right now, turn the tape 
off. 

(Transcript of 12/19/83 statement, pages 8 and 9 ) .  

In another statement Mr. Johnston gave the police, he 

demonstrated delusional thinking: "1 saw a figment of Jesus 

Christ in the newspaper, the other day, you know, like ah, 

(inaudible) showed his hair, mustache and everything" (R. 2357). 

"Q. Are you afraid of getting electrocuted? A. I'm not afraid 

of that, I done died before" (R. 2347). 

Q. What do you remember about the 
hallucinations? 

A. I've seen dogs (laughing) 18 
wheelers trying to run over me and ah 
monsters you know. 

Q. What kind of monsters? 

A. Weird, weird looking creatures. 

Q. Can you remember what they look 
like? 

a 

A. Like out of a swamp, I can see 'em 
ah their green headed, long teeth look like 
they got seaweed hanging off of 'em you know 
and ah I see 'em every now and them in cell I 
know it's not really there, but it bothers 
me. I think that ah I might be suffering. 
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Q. What do you mean? 

I) 

a 

a 

(R. 2370). 

(R. 2374). 

A. Well, my head my head be hurting 
when I wake up. 

Q. You mean flashbacks? 

A. Yes sir ah I tell the nurse about it 
and Dr. Burns that I've been having 
flashbacks when I look in the mirror I see 
the Devil then 1/11 see myself and sometimes 
I see my face you know in the mirror and ah I 
feel that I might have done something 
(inaudible) . 

1 talked to my Dad, died at 42, I talk to him 
here sometimes and sometime (inaudible) my 
Dad and I talk to him like he's really there 
and he talks to me you know and I don't know 
how I came about getting these type of 
problems, but I can go to ah not only here 
but I can go to where my Dad's buried out on 
Highway 15 in Monroe, Louisiana, Hall 
Cemetery, I communicate with my Dad and he 
(inaudible) He tells me it was not a heart 
attack but a guy hit him in the back of the 
head with a pipe you know and he wanted it 
investigated, they said he had a heart attack 
and fell out cause they examined his heart, 
he had a bad heart you know and I talk to my 
Dad all the time you know I dream about him 
you know and I believe I'm going to see my 
Dad one day. 

Q. You don't remember what it was? 

A. Uh uh I I can't remember that part 
but I did hit something. 

Q. Something in these hallucinations? 

A. Yeah it's you know somebody like 
somebody's standing there and I started 
getting hypertension and I said "fuck it" 
(inaudible) punched a hole in the wall 
(inaudible) I don't know if I kicked a hole 
in the bathroom wall or punched a hole in it. 
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Q. It was kicked. 

A. Yeah and some some 

a 

Q. Someone standing back there? 

A. Some ah guy I don‘t remember who it 
was but he looked strange, he put his arm on 
my arm and said sit down and shoved me down 
to this chair. 

Q. Ah huh, he wanted to make sure you 
didn‘t hurt anybody or yourself, sometimes it 
takes a a kind of a gruff voice to bring you 
back to your senses. 

A. And when I got pushed down in the 
chair, I looked up and it looked like the 
sergeant faced me, I really can’t remember, 
what the hell it was, but there I was, again 
on my arm you know he shoved me down in the 
chair and I looked over across the table and 
there was Ray sitting there and I was I going 
bonkers that night. 

Q. You were bouncing in and out pretty 
good. 

(R. 2376). 

At trial, the evidence was that Mr. Johnston had known Mary 

0 

a 

a 

Harnraond for two weeks; however, in his statement to the police, 

Mr. Johnston related a detailed delusion concerning Mary Hammond 

who he referred to as grandma and her dog: 

Q: O.K., What’s the dog’s name, do you 
know? 

A: Ted. 

Q: Is the dog kind of old? 

A: He is old, he’s deaf, he’s blind to 
my knowledge in his right eye, but he could 
see pretty good out the left eye. And when 
I always went there, grandma would always say 
don‘t pamper that dog. ‘Cause I would give 
him like those small Reese‘s peanut butter 
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cups, and crackers and stuff like that, you 
know. 

Q: Well, you like those Reese's cups? 

A: Uh huh, they're good. 

Q: They're good, aren/t they? 

A: Uh hm. (yes) 

Q: Tell you what I can eat about 
twelve of them at a sitting, those are the 
big ones? 

A: Really. 

Q: Do you usually get the big ones or 
the little bitty ones? 

A: Well, Ms. Hammonds always let me 
have the little bitty round ones, you know. 

Q: Uh hum, she like those? 

A: Uh huh (yes) she always was very 
carefully on a diet. 

Q: Uh hm. (yes) 

A: You know, because like one time 
when I get ready to go to work, I go by there 
and check on her and she'd be there at the 
table having her morning breakfast and it 
would be a very light meal. And when I sit 
there at the table with her, and 1 talked and 
talked with her, Toto would be right there 
beside me. 

Q: Toto? 

A: Uh huh, that's what I call him. 
Anyway, ah . . . 

Q: You seen the movie, too? 

A: Alright, anyway I would turn around 
and give him a piece of candy or a piece of a 
cracker. 

Q: Uh hm. (yes) e 
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A: I named her Cinnamon but anyway ah 
me and Miss Hammonds, we're very close like 
(inaudible) you know she would come outside 
and shut the back door and she'd call me 
over, she'd say David, would you care to come 
in and have lunch or would you care to come 
in and have coffee, cold water or something. 
I say well mam as long as you are offering, I 
can't turn it down, you know. 'Cause I felt 
that Ms. Hammonds felt like that she was 
alone at all times and she needed company and 
when I would go over her house, I would go in 
and have coffee or cold water or a light 
lunch and everytime when I left I'd say bye 
grandma, see you later on. 1'11 come by and 
check on you. She'd say Okay sweetheart you 
be careful now, I say okay I'm locking the 
door behind me, she said okay. So the main 
out entrance door from the front, 1 would 
lock the door, shut it and make sure that 
it's locked. 

Q: Uh hm. (yes) 

A: And she wouldn't care to check it, 
she go in and lay down on the couch or 
something you know (inaudible) and I always 
checked on her at 2, sometimes four, 
sometimes 3:30 in the morning. You know I'd 
go by there and she only knew how I would 
ring the doorbell. 

Q: Uh hm. (yes) 

A: I ring it quick you know like a 
musical tone (inaudible) and she would open 
the door and I'd say I'm sorry to wake you 
up, are you O.K? She say I'm fine and she 
say, she would gripe you know about me waking 
her up. 

Q: I don't blame her. 

A: But ah she she is like a 
grandmother to me and that's the reason why I 
basically went by there and check on her all 
the time, like tonight, when I noticed her 
kitchen light was on, I knew something was 
suspicious. And that's when I immediately 
stopped, almost got thrown off my bike,  and 
took it over there and parked it on her 
driveway and I noticed you know the curtains, 
right there at the kitchen window was shut. 
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She's never done that, never she's always 
left the livingroom light on and never the 
kitchen. 

Q: Never shuts her . . . 
A: No, she leaves the ah kitchen 

curtains open to where you know anybody that 
comes by could see a real full view of the 
house, you see and that'd be only one thing 
burning or light and that'd be the livingroom 
light. 

Q: Did she drink? 

A: No, Ms. Hammonds wouldn't touch a 
drink if you paid her. 

Q: Did she smoke? 

A: No, she never smoked. 

Q: She just ate a lot of Reese's 
peanut butter cups? 

A: Well, she ate a lot of Reese's, she 
ate, she drank a lot of coffee and she ate a 
very special breakfast. 

Q: Did she buy those Reese's peanut 
butter cups to share them with you, is that 
part of the idea? 

A: She, well apparently would say that 
she bought those Reese's peanut butter cups 
to share with me (inaudible) you know because 
(inaudible) her granddaughter came by and she 
told her straight out, she say grandma some 
thing about Tom or something like that I 
can't barely remember but any way she say 
(inaudible) so grandma told her that she 
could have three Reese's peanut butter cups 
to take to the grandchildren and she did she 
took them over there. 

Q: Who's Tom? 

A: I don't really don't know, I don't 
know if that's her granddaughter's husband or 
baby or what. 

Q: Was her granddaughter married? 
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A: Yes, to my knowledge, she was 
supposed to be married. 

a 

a 

a 

Q: She lives right next door, right? 

A: Right, you know that's the reason 
why I like I said earlier, I don't see how 
her granddaughter didn't hear anything you 
know. I mean you imagine a kitchen window 
getting busted out. 

Q: 

A: 
somebody 
know and 
there at 

Q: 
A: 

Uh hm. (yes) 

And and the way I saw the house, 
should have heard something, you 
I wish to God I could have been 
the right time. 

I wish you could have too. 

You know because I'd probably 
killed him, whoever it was, I can't stand 
much more of this, I want to go home, she was 
very close to me. 

(Transcript of 11/7/83 Statement, pages 10-11). However at 

trial, Mary Hamrnond's granddaughter testified that Mr. Johnston's 

statements about knowing Mary Hammond for years, regularly taking 

her to church, and being very close to her as if she were his own 

grandmother were not true (R. 475). Obviously, if the statements 

were not true, they constitute evidence of delusions consistent 

with schizophrenia. Moreover, a hysterical Mr. Johnston was the 

person who first reported finding Mary Hammond dead. At t h a t  

time, he reported that Mary Hammond was his grandmother. 

Mary Hammond, the vict im in this case, died as the result of 

being stabbed (R. 728). She suffered three stab wounds to her 

neck, all as the result of a sinule stabbins effort (R. 721-722). 

She a l s o  suffered two stab wounds to her upper abdomen that were 

inflicted af ter  she died ( R .  722-723). The autopsy of Ms. 

23 



a 

a 

a 

a 

Hamrnond revealed two areas of bruising on the right side of her 

neck that were consistent w i t h  strangulation (R. 723). 

Strangulation probably occurred simultaneous with the stabbing 

("1 would think that if someone were there strangling her with 

the right hand, that probably the left hand would have been used 

as the stabbing instrumentww R. 735). 

Given the wounds, in normal circumstances a person would 

have bled to death within three to five minutes of being stabbed 

(R. 733). However here, strangulation would have hastened Ms. 

Hammond's death because the pressure exerted caused more rapid 

blood loss (R. 734). Further, Ms. Hammond would have been 

rendered unconscious even sooner still (wwwould she go i n t o  shock 

or lose consciousness prior to that?Iw trYesww R. 733). Since 

strangulation occurred prior to or simultaneous with the stabbing 

of Ms. Hammond, she d ied very shortly after beins stabbed. 

C. l4r. Johnston's Background and History 

During the penalty phase, mitigating evidence was presented 

as Judge Powell found: 

Mrs. Corrine Johnston, his stepmother, 
testified in essence that defendant was the 
product of a broken home; he was abuse, 
neglected and rejected by his natural mother 
and several time physically abused by his 
father; that his father's death when 
defendant was 18 greatly affected him; that 
defendant has a very low IQ, did not do well 
in school and was mentally disturbed despite 
the mental health treatment he had received. 

(R. 2 4 1 4 ) .  

The evidence presented established that Mr. Johnston's 

childhood can only be characterized as sad and unfortunate, in 
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addition to, mitigating. When only one to one-and-a-half years 

of age, his natural mother tried to drown him in the bathtub (R. 

1143). A relative intervened and Mr. Johnston was saved, but not 

until after he had already turned blue (R. 1143). 

The abuse from his natural mother continued as he got older. 

On one occasion she smashed him against a dresser and he received 

several stitches in h i s  head as a result (R. 1136). Mr. Johnston 

endured further rejection and emotional abuse from his natural 

mother after he went to live with his natural father and 

stepmother; she refused to see him for visits (R. 1142). 

Life after his natural mother abandoned h i m  was not much 

better with his natural father. There he was subjected to 

repeated battering and abuse (R. 1143). The abuse was so intense 

and extensive that his stepmother threatened to leave his father 

if it didn't stop (R. 1143). As a grim reminder of the abuse, 

Mr. Johnston now wears a partial plate in his mouth because of 

his father having knocked h i s  teeth out (R. 1243). No protection 

was ever afforded Mr. Johnston since the abuse was never reported 

to the police (R. 1143-1144). Notwithstanding his father's 

tortuous abuse, Mr. Johnston was very upset when his abuser died 

(R. 1142). 

Mr. Johnston was always nervous and never learned to play 

with other children (R. 1136). He was a loner who never learned 

to socialize with others. 

As a 10-year-old boy he was forced to sell coke bottles in 

order to have money to buy food because his family was poor (R. 
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1134). This had such a profound effect upon him that later he 

(1) would eat until he became physically sick; and (2) resorted 

to hiding substantial amounts of food in the drawers of his 

dresser for fear he would not have enough food later (R. 1138). 

H i s  clothes were not very good and they were always dirty. He, 

along with h i s  siblings, were rarely bathed (R. 1135). 

Mr. Johnston's intellectual level was described as 'Very, 

In fact, he couldn't even begin to 11 very, very lowt1 (R. 1140). 

learn (R. 1140). Special education schools were suggested for 

him, but he only received standard public education which provide 

no special assistance for Mr. Johnston despite his mental 

deficiencies (R. 1139). 

Mr. Johnston began exhibiting bizarre behavior early on in 

his life (R. 1138). On one occasion he destroyed a stereo, only 

to try and repair it later by using toothpaste (R. 1138). On 

another occasion he cut a hole in a mattress, placed a radio in 

it, and then urinated in the hole (R. 1138). He also had 

episodes in which he laughed at odd times without explanation (R. 

1139). 

Mr. Johnston made several suicide attempts. On one 

occasion, Mr. Johnston attempted suicide by ingesting rat poison, 

which very nearly resulted in his death (R. 1142). 

On several occasions he has been admitted to mental health 

facilities where he was diagnosed as suffering from schizophrenia 

a 
"At the age of seven and a 

(PC-R. 514); when he was twelve 
R. 240). 

half, Mr. Johnston's I.Q. was 57 
his I.Q. was measured at 65 (PC- 
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and medication was prescribed (R. 1140, 1178). In particular, he 

has been treated by a psychiatrist at Monroe Health Center, sent 

to the Alexandria Mental Hospital on at least two occasions, and 

treated at the psychiatric unit at Conway Hospital seven to eight 

times (R. 1140-1141). One of his treatments required a month 

long stay (R. 1140). 

As a result of Mr. Johnston's diagnosis as a schizophrenic 

(R. 1140; 1178), he was awarded social security benefits for h i s  

mental disability (R. 1146). He also has admitted that he needs 

help with his disability (R. 1147-1148). Mr. Ken Cotter was 

appointed guardian to oversee Mr. Johnston's receipt of his 

disability benefits. 

Mr. Johnston suffered from tremendous mood swings consistent 

with schizophrenia (R. 1124). On many occasions he spoke on the 

phone to his court-appointed guardian, Ken Cotter, and said 

things that made no sense (R. 1128-1129). Mr. Cotter believed 

Mr. Johnston on occasion lost touch with reality (R. 1129). 

Mr. Johnston continually cried out for what he has never 

received - love (R. 1155). He was lonesome and wanted someone to 

love, as well as to be loved in return (R. 1155). It is clear 

from his statements to the police that Mr. Johnston has 

constructed a belief that Mary Hammond was the maternal 

grandmother -- the fountain of love h i s  life never had. 

In keeping with that and despite all of his misfortune, Mr. 

Johnston has always been especially nice to older persons (R. 

1147). 
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Evidence was presented to M r .  Johnston's jury that in 

addition to his low IQ and schizophrenia, Mr. Johnston had 

consumed alcohol and taken LSD on the night of Mary Hammond's 

death. 

The record is replete with reference to Mr. Johnston having 

been under the influence of both alcohol and drugs on the night 

of the offense. Officer Kleir testified on cross-examination 

that when he spoke to Mr. Johnston at the scene of the crime, Mr. 

Johnston was hysterical and exuded a strong odor of alcohol (R. 

566). Officer Mann corroborated that Mr. Johnston reeked of 

alcohol (R. 576). Two lay witnesses for the State, Farron 

Martin and Jose Mena provided additional evidence that M r .  

Johnston imbibed at least alcohol on the night in question. 

Martin, a former roommate of Mr. Johnston's testified that 

Johnston had drunk two pitchers of beer and fourteen s i x  ounce 

bottles of champagne (R. 699, 704). Mena confirmed that he and 

Mr. Johnston had consumed both beer and champagne that evening 

(R. 753, 756-757). As to Mr. Johnston's drug usage at the time, 

he told Investigator Mundy that he was high on drugs at the time 

of the murder. He had apparently ingested LSD, Blotter Acid, 

Blue Star and other illegal substances (R. 821). Mr. Martin 

testified that he had found a bag of pot in the clothes Mr. 

Johnston had been wearing a few hours before the incident 

occurred (R. 710). The State made frequent reference to Mr. 

Johnston's besotted condition due to his heavy drug and alcohol 

usage. In fact the State argued in closing that Mr. Johnston 
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stabbed the victim in the midst  of a rage, while he was 

hallucinating -- a l l  of which was induced by his illegal 

substance abuse (R. 957, 973, 987, 988). The sentencing order 

acknowledged that Mr. Johnston had been drinking alcoholic 

beverages and taking LSD prior to the killing . . .I1 (R. 1250). 

And this Court wrote that "Johnston had been drinking that night 

and testimony was forthcoming about appellant's h e a w  drus usage 

on the eveninq in auestion." Johnston v. State, 497 So. 2d at 

868 (emphasis added). ("A.  You know because I was on black star, 

LSD, reefer, and alcohol and its . . . Q. okay. A. It's hard 

when your stoned to rememorize anything." Transcript of 12-19-83 

statement at 12). 12 

ARGUMENT I 

THE EIGHTH AMENDMENT ERROR FOUND BY THE 
FEDERAL DISTRICT COURT W-TB A 
RESENTENCING BEFORE A DULY EMPANELED JURY 

A. Introduction 

This proceeding arises from a motion filed by Harry K. 

Singletary in which he asks this Court to either 1) declare the 

Eighth Amendment error found by the federal district harmless 

'*Mr. Johnston's !!heavy drug usage" and his intemperate use 
of alcohol was not a one night aberration. Substance abuse runs 
rampant throughout his history. This is a phenomena not uncommon 
among mentally ill people, especially schizophrenics, who resort 
to substance abuse as a form of self-medication. Some highlights 
from Mr. Johnston's records indicate very clearly that Mr. 
Johnston was frequently diagnosed as abusing both drugs and 
alcohol. Examples are: Monroe Mental Health Center admitted Mr. 
Johnston on June 17, 1980 with diagnosis of "Alcohol Abuse (1/5 
whiskey daily) and I I D r u g  Abuse (Black Mollies) (PC-R. 1393-1395). 
On March 18, 1981, Larned State Hospital in Kansas gave this 
diagnosis !'Cannibus Abuse in remission 305.23'l and IICocaine abuse 
in remission 305.63Il (PC-R. 1396-1398). 

29 



a 

a 

a 

a 

a 

a 

beyond a reasonable doubt or 2) conduct an appellate reweighing 

and reimpose a sentence of death upon Mr. Johnston. 

was filed because the federal district court, after finding Mr. 

Johnston's death sentence infected with constitutional error, 

authorized Mr. Singletary to return to this Court in an effort to 

cure the error. The federal district court also gave Mr. 

Singletary other options: 

imposing a life sentence. Certainly, the federal district court 

did not determine which of these options were proper under 

Florida law. Further, the federal district court did not order 

this Court to engage in harmless error analysis if this Court 

lacks jurisdiction under Florida law. The federal district court 

did not order this Court to engage in a harmless error analysis 

if Florida law requires that given the seriousness of the error a 

new jury sentencing is required. The federal district did not 

find that an appellate reweighing is required or even permissible 

under Florida law. 

This motion 

impaneling a new jury or simply 

Mr. Singletary, having chosen the option of coming to this 

Court in order to try and cure the error infecting Mr. Johnston's 

sentence of death, must first establish that this Court has 

jurisdiction. As Mr. Johnston has set forth in his 

Jurisdictional Statement, Sulsra, this Court can reopen the direct 

appeal as was done in Parker v. State, Case No. 63,700 and Hill 

v. State, Case No. 68,706. This Court has jurisdiction over 

capital appeals, and where the State of Florida agrees Eighth 

Amendment error occurred and went uncorrected in the original 
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direct appeal, this court has jurisdiction to reopen the direct 

appeal that was tainted by error. This Court, however, does not 

have jurisdiction to *@open a case.@* 

Assuming that this Court will treat the motion as one 

seeking to reopen the direct appeal,I3 this Court must first 

understand the nature of the error found by the federal court. 

Without recognition of the federal court's finding of error, no 

adequate harmless error analysis nor appellate reweighing can 

occur. Moreover, this Court must determine whether the error is 

of the type which can be harmless. Accordingly, Mr. Johnston 

will first detail the claim he made to the federal district court 

which was found meritorious. This will explain the nature of the 

error which has been found. Mr. Johnston will then address 

whether such error can be harmless under Florida law. He will 

next turn to the United States Supreme Court's description of the 

proper harmless error analysis. Finally, he will discuss current 

Florida law which precludes appellate reweighing. 

8 .  What Was the Error 

The federal district court found that two of Mr. Johnston's 

claims had merit and warranted habeas relief. The movant 

completely overlooks this fact. However, this Court must be 

aware of the claims found to be meritorious. FDC Order at 44 

I3Of course, if this Court reopens the direct appeal, Mr. 
Johnston is entitled to due process and equal protection of the 
law. He should receive the same notice and same opportunity 
afforded Mr. Hill and Mr. Parker. 
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n.16 (#'the court has determined that Claims VII and XXI are 

meritorious and that relief is warrantedt1). 

In Claim XXI, Mr. Johnston argued, IIFlorida's overbroad 

death penalty statute w a s  applied to Mr. Johnston in violation of 

the Eighth Amendment.It Supp. Habeas at 2. Prior to his capital 

trial, Mr. Johnston had filed a motion in which he argued that 

the aggravating circumstances "are unconstitutionally vague and 

overbroad, in violation of the Fifth, Eighth and Fourteenth 

Amendments to the United States Constitutiont1 (R. 2243). The 

motion was denied. On direct appeal, M r .  Johnston argued to this 

Court that the aggravating circumstances enumerated in Fla. Stat. 

921.141 were impermissibly vague and overbroad (Initial Brief on 

Direct Appeal, Argument 111). 

In Claim XXI of his habeas petition, Mr. Johnston argued 

that under Richmond v.  Le wis, 113 S. Ct. 528 (1992), this Court 

had erroneously denied Mr. Johnston's challenge to the facially 

vague and overbroad statutory language on direct appeal. 

effort had been made to cure the overbroad statutory language. 

The federal district court found Mr. Johnston's challenge to the 

overbroad statute had merit under Richmond. FDC Order at 25 ('!it 

is constitutional error for the sentencer to give weight to an 

unconstitutionally vague aggravating factor, even if other,  valid 

aggravating factors are considered. Richmond v. Lewis, 113 S. 

Ct. 528, 534 (1992)"). 

No 

Specifically, Mr. Johnston argued to the federal court as 

follows: 
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The United States Supreme Court's 
opinions in Richmond v. Lewis, 113 S.Ct. 528 
(1992) and EsPinosa v. Florida, 112 S.Ct. 
2926 (1992) establish that the Florida 
Supreme Court erred in its analysis of Mr. 
Johnston's claim raised on direct appeal that 
the Florida Statute, setting forth the 
aggravating circumstances of #'heinous, 
atrocious or cruelt1 and Ilcold, calculated and 
premeditated,Il was vague and overbroad under 
the Eighth Amendment. 

* * *  
The same result [as occurred in 

Richmond] is required here. In Mr. 
Johnston's case, the Florida Statute defined 
the two aggravating factors at issue as 
follows: "[tlhe capital felony was 
especially, heinous, atrocious or  cruel . . . 
[tJhe capital felony was a homicide and was 
committed in a cold, calculated and 
premeditated manner without any pretense of 
moral or legal justification.Il Fla. Stat. 
section 121.141(5) (h), (i) (1981). The 
statute did not further define these 
aggravating factors. This statutory language 
is and was facially vague. Richmond, 113 
S.Ct. at 535; EsDinosa v. Florida, 112 S. Ct. 
2926 (1992)(jury instruction identical to 
Fla. Stat. section 121.141(5) (h) 
unconstitutionally vague). 

while the Florida Supreme Court has 
adopted narrowing constructions of these two 
statutory provisions, the United States 
Supreme Court held in Richmond that, not only 
must a state adopt Inan adequate narrowing 
construction,Il but that construction must 
also be applied either by the sentencer or by 
the appellate court in a reweighing in order 
to cure the facial invalidity. Richmond, 113 
S.Ct. at 535 (IlWhere the death sentence has 
been infected by a vague o r  otherwise 
constitutionally invalid aggravating factor, 
the state appellate court or some other state 
sentencer must actually perform a new 
sentencing calculus, if the sentence is to 
stand. @I) . 

* * *  
a 
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As the United States Supreme Court 
recognized in Eslsinosa, in Florida a 
sentencing judge in a capital case is 
required to give the jury's verdict 'Igreat 
weight." As a result, it must be presumed 
that a sentencing judge in Florida followed 
the law and gave "great weight" to the jury's 
recommendation. 112 S. Ct. at 2928. 
Certainly nothing in Mr. Johnston's case 
warrants setting aside that presumption. 
Florida law requires that where evidence 
exists to support the jury's recommendation, 
it must be followed. Scott v. State, 603 So. 
2d 1275 (Fla. 1992). Here the judge 
considered, relied on, and gave great weight 
to the tainted jury recommendation. A "new 
sentencing calculusvv free from the taint, as 
required by Richmond, had not been conducted. 
The judge was not free to ignore the tainted 
death recommendation. Scott. 

Mr. Johnston's attacked this facially 
vague and overbroad statutory language on 
direct appeal. 
attacking the aggravating circumstances 
enumerated in F1. Stat. 921.141 (1983) as 
impermissibly vague and overbroad (Initial 
Brief on Direct Appeal, Argument 111, p. 15). 
He also attacked the application of the 
Ilheinous, atrocious or cruel" aggravator to 
Mr. Johnston's case (s., Argument XXII, pp. 
97-99). 

He presented an argument 

The Florida Supreme Court found no merit 
in Mr. Johnston's direct appeal claims. As 
to the heinous, atrocious or cruel 
aggravating circumstance, the Florida Supreme 
Court stated: Iv The heinous, atrocious or 
cruel aggravating circumstance was properly 
applied in this instance. J ohnston, 497 So. 
2d at 871. The Florida Supreme Court did not 
engage in Ira new sentencing calculus," as 
required by Richmond. Instead, Mr. 
Johnston's sentence was reviewed to determine 
whether sufficient evidence existed to 
support the narrowing construction without 
considering whether the jury applied the 
narrowing construction. The Florida Supreme 
Court summarily rejected Mr. Johnston's 
challenges to the constitutionality of the 
statute and erroneously assumed that the 
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sentencer had actually been provided the 
narrowing construction.: 

We summarily reject many of the 
issues raised by appellant that we 
have rejected in the past and 
similarly do not warrant reversal 
in this instance. Thus, we 
conclude that the trial court did 
not err in denying the following 
motions: ..., to vacate the death 
penalty because the aggravating and 
mitigating circumstances enumerated 
in section 921.141, Florida 
Statutes (1983), are impermissibly 
vague and overbroad; ... 

Johnston v. Sta te, 497 So. 2d 863 (Fla. 
1986). Having rejected Mr. Johnston's 
challenge to the impermissibly vague and 
overbroad statutory language as meritless, 
the Florida Supreme Court did not undertake 
any meaningful harmless error analysis. 

Richmond demonstrates that Mr. Johnston 
was denied his Eighth Amendment rights. His 
jury was permitted to consider 'Iinvalidvv 
aggravation because the aggravating factors 
specified by Fla. Stat. S 921.141 (5) (h) and 
(i) were unconstitutionally vague. 

The federal district court agreed with Mr. Johnston, saying, 

'l[a] writ of habeas corpus shall conditionally issue with regard 

to issues seven and twenty-one, within sixty days from the 14 

date of this Order, unless the State of Florida initiates 

appropriate proceedings as discussed hereinbeloww1 (FDC Order at 

1). Thus, the federal district court found "the j u r y  weighed an 

14 Claim 7 of Mr. Johnston's habeas petition asserted, "The 
statutory aggravating circumstance heinous, atrocious or cruel 
was applied in violation of the eighth and fourteenth amendments" 
(Habeas Petition at 124). 
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invalid aggravating circumstance -- heinous, atrocious or crueltt 
(FDC Order at 26). The federal district court concluded: 

The Supreme Court stated in S t r i n g e r  v. 
Black, 112 S. Ct. 1130, 1137 (1992) as 
follows: 

Although we [have] held ... that 
[when the sentencing process is 
tainted with an invalid aggravating 
factor] a state appellate court 
could reweigh the aggravating and 
mitigating circumstances or 
undertake harmless-error analysis, 
we have not suggested that the 
Eighth Amendment permits the state 
appellate court in a weighing State 
to affirm a death sentence without 
a thorough analysis of the role an 
invalid aggravating factor played 
in the process. 

. - .  In order for a state appellate 
court to affirm a death sentence 
after the sentencer was instructed 
to consider an invalid factor, the 
court must determine what the 
sentencer would have done absent 
the factor. Otherwise, the 
defendant is deprived of the 
precision that individualized 
consideration demands under the 
Godrey and Maynard line of cases. 

The Florida Supreme Court failed to perform 
the requisite analysis with regard to the 
invalid factor in the instant case. 

(FDC Order at 27-28). 

C. Elledae Requires a Resentencing 

In light of the seriousness of the error and the fact 

mitigation was present, this cour t  should not conduct either a 

reweighing of the evidence or harmless error analysis in this 

case. Instead, this court should remand this case to the t r i a l  
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court for a resentencing. Ell edue v. State, 346 So. 2d 998 \ 

1977) and its progeny are controlling. In E l l e  dae the jury 
/ recommended a death sentence by a vote of 11 to 1. The 

prosecutor, however, erroneously elicited testimony from a police 

officer concerning the defendant's confession to another murder. 

The defense did not object to admission of the evidence. This 

court viewed such evidence as an impermissible nonstatutory 

aggravating factor. 

This court noted in Elledcre that the trial court did not 

specifically find the existence of any mitigating circumstances. 

In fact, this court said, "[the trial judge's] written findings 

expressly negate the existence of certain mitigating 

circumstances.ll Elledse, 346 So. 2d at 1003. In ordering a 

resentencing though, this court said, "[i]n order to have weished 

the aggravating circumstances against the mitigating 

circumstances, the [trial] court must have found some of the 

latter. Likewise, in concluding 'that insufficient mitigating 

circumstances exist to outweigh the aggravating circumstances' 

[the trial judge] implicitly found some mitigating circumstances 

to exist.Il Elledse, 346 So. 2d at 1003 (Emphasis in original). 

As a result, this court held, 

Would the result of the weighing process by 
both the jury and the judge have been 
different had the impermissible aggravating 
factor not been present? We cannot know. 
Since we cannot know and since a man's life 
is at stake, we are compelled to return this 
case to the trial court for a new sentencing 
at which the factor of the Gaffney murder 
shall not be considered. 
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-, 346 So. 2d at 1003. See also, Hill v. State, 549 So. 2d 

179, 183 (Fla. 1989)(ItWe are left, then, with two aggravating 

circumstances and one mitigating circumstance. On this record, 

w e  cannot tell with certainty that the result of the weighing 

process would be the same absent the invalid aggravating 

factorut); Mikenas v. St ate, 367 So. 2d 606 (Fla. 1978) ("It is not 

the function of this court to cull through what has been listed 

as aggravating and mitigating circumstances in the trial court's 

order, determine which are proper f o r  consideration and which are 

not, and then impose the proper sentence. In accordance with the 

statute, the culling must be done by the trial court .... Since 
mitigating circumstances are present, Elledse, supra, dictates 

resentencingll); Barclav v. Florida, 463 U . S .  939, 955 (1983) ("If 

the trial court found that some mitigating circumstances exist, 

[under Florida law] the case will generally be remanded for 

resentencing'l) . 
Recently, this Court followed the reasoning of Elledse when 

it ordered a jury sentencing in Hitchcock v. State, 614 So. 2d 

483 (Fla. 1993). In Hitchcock, the jury had been permitted to 

consider a vague and overbroad aggravating circumstance -- 
heinous, atrocious or cruel. This Court found, It[w]e cannot tell 

what part the instruction [on the vague and overbroad aggravator] 

played in the jury's consideration of its recommended sentence." 
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614 So. 2d at 484. Accordingly, a new jury sentencing was 

ordered because mitigation was present in the record. 15 

Similarly, in the present case, Mr. Johnston is entitled to 

a resentencing. The sentencing order of the trial judge found 

mitigating evidence was presented to Mr. Johnston's jury: 

Mrs. Corrine Johnston, his stepmother, 
testified in essence that defendant was the 
product of a broken home; he was abused, 
neglected and rejected by his natural mother 
and several time[s](sic) physically abused by 
his father; that his father's death when 
defendant was 18 greatly affected him; that 
defendant has a very low IQ, did not do well 
in school and was mentally disturbed despite 
the mental health treatment he had received. 

(R. 2 4 1 4 ) .  

The trial judge in Mr. Johnston's case specifically found 

the existence of mitigating circumstances and weighed them, 

although he concluded the mitigation did not outweigh the three 

aggravating circumstances. Moreover, it is not a question of what 

the judge found but what the jury may have found. Hall v. State, 

541 SO. 2d 1125, 1128 (Fla. 1989) (IIThe proper standard is whether 

a jury recommending life imprisonment would have a reasonable 

basis fo r  that recommendationff). Here, had the jury returned a 

life recommendation, ample mitigation was presented to support 

15The evidence indicated that the defendant had entered into 
the victim's bedroom, engaged in sexual activity, choked the 
victim, carried her outside again choking and beating the victim 
until she was dead. See also, modes v. State, 547 So. 2d 1201, 
1208 (Fla. 1989). 
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16 and make binding such a verdict. Accordingly, this Court must 

under and utchcock order a new jury sentencing. 

D. Harmless Error Analysis. 

The general test for determining whether constitutional 

error is harmless was formulated in ChaDman v. California, 386 

U . S .  18 (1967). "The Chaman test is whether it appears 'beyond 

a reasonable doubt that the error complained of did not 

contribute to the [recommendation] obtained.'11 Yates v. Evatt, 

111 S. Ct. 1884, 1892 (1991), citing Chasman. The burden is on 

the state to show the harmlessness of the error and to overcome a 

presumption of harm. Arizona v. Fulminante, 111 S. Ct. 1246 

(1991). If there is a reasonable possibility that the 

constitutional error miqht have contributed to the jury's 

recommendation, the error is not harmless beyond a reasonable and 

Mr. Johnston is entitled to relief. Chapman; Yates. 

In Mr. Johnston's case, the Eighth Amendment error 

identified by the federal court was the jury's consideration of 

an "invalid aggravating circumstancell (FDC Order at 26). In such 

a situation the United States Supreme Court has explained: 

We require close appellate scrutiny of 
the import and effect of invalid aggravating 

16 The record of the trial court clearly shows the existence 
of substantial and compelling mitigating circumstances. 
included: Mr. Johnston's mental illness -- schizophrenia; his 
very low I . Q .  scores; his intoxication at the time of the 
victim's death which was exacerbated by insestion of LSD and 

This 

other drugs; 
mental abuse 
endured; his 
treatment he 
commitments. 

his abusive childhood marked by severe physical and 
and abandonment; the poverty and hardships he 
suicide attempts; and the inadequate mental health 
received during his numerous involuntary 
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factors to implement the well-established 
Eighth Amendment requirement of 
individualized sentencing determinations in 
death penalty cases. See Zant, supra, 462 
U . S . ,  at 879, 103 S.Ct., at 2744; Eddings v. 
Oklahoma, 455 U . S .  104, 110-112, 102 S.Ct. 
869, 874-875, 71 L.Ed.2d 1 (1982); Locke t t  v. 
O h i o ,  438 U . S .  586, 601-605, 98 S.Ct. 2954, 
2963-2965, 57 L.Ed.2d 973 (1978)(plurality 
opinion); Roberts v. Louisiana,  431 U . S .  633, 
636-637, 97 S.Ct. 1993, 1995, 52 L.Ed.2d 637 
(1977), Gregg v. Georgia, 428 U . S .  153, 197, 
96 S.Ct. 2909, 2936, 49 L.Ed.2d 859 
(1976)(joint opinion of Stewart, Powell, and 
STEVENS, JJ.); Woodson v. North Carol ina ,  428 

L. Ed. 2d 944 (1976) (plurality opinion) . In 
order for a state appellate cour t  to affirm a 
death sentence after the sentencer was 
instructed to consider an invalid factor, the 
court must determine what the sentencer would 
-- have done absent the factor. Otherwise, the 
defendant is deprived of the precision that 
individualized consideration demands under 
the Godfrey and Maynard line of cases. 

U . S .  280, 303-304, 96 S.Ct. 2978, 2991, 49 

Strinaer v. Bla& , 112 S. Ct. 1130, 1137 (1992)(emphasis ac led). 
Thus, the Supreme Court has specifically indicated It[i]n 

order for [this court] to affirm [Mr. Johnston's] death sentence 

after the [jury] was instructed to consider an invalid factor, 

[this] court must determine what the sentencer would have done 

absent the factoy.Il Strinqer, 112 S.  Ct. at 1136-1137 (emphasis 

added). " [ A ]  reviewing court in a weighing State may not make 

the automatic assumption that such a factor has not infected the 

weighing process.I1 Strinser, 112 S. Ct. at 1137. 

The Supreme Court explained in detail why this is so: 

Although our precedents do not require 
the use of aggravating factors, they have not 
permitted a State in which aggravating 
factors are decisive to use factors of vague 
or imprecise content. A vague aggravating 
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factor employed for the purpose of 
determining whether a defendant is eligible 
for the death penalty fails to channel the 
sentencer's discretion. A vague aggravating 
factor used in the weighing process is in a 
sense worse, for it creates the risk that the 
jury will treat the defendant as more 
deserving of the death penalty than he might 
otherwise be by relying upon the existence of 
an illusory circumstance. Because the use of 
a vague aggravating factor in the weighing 
process creates the possibility not only of 
randomness but also of bias in favor of the 
death penalty, we cautioned in Zant that 
there might be a requirement that when the 
weighing process has been infected with a 
vague factor the death sentence must be 
invalidated. 

Strinser, 112 S. Ct. at 1139. In other words, ' I . . .  when the 

sentencing body is told to weigh an invalid factor in its 

decision, a reviewing court may not assume it would have made no 

difference if the thumb had been removed from death's side of the 

scale." Strinser, 112 S. Ct. at 1137. vv[T]he use of a vague 

aggravating factor in the weighing process creates the 

possibility not only of randomness but also of bias in favor of 

the death penalty1!. Strinser, 112 s. Ct . at 1139. Accordingly, 

the Eighth Amendment requires the reviewing court to "determine 

what the sentencer would have done absent the factor." Strinser, 

112 S. Ct. at 1137. 

In Mr. Johnston's case, an "invalid aggravating 

In order circumstance" was considered by the jury. l7 to find 

17This error is different from a finding that the jury 
instruction was simply defective. Mr. Singletary in his motion 
before this Court has failed to appreciate the significance under 
Strincrer of a determination that the aggravating circumstance was 
invalid. 
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