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PRELIMINARY STATEMENT 

Petitioner/Appellant, James Dale Young, was the defendant 

before the trial court and the Respondent/Appellee, the State of 

Florida, was the prosecution. The parties will be referred to by 

their proper names or as they appeared before the trial court. 

The record on appeal consists of four (4) volumes and (1) 

supplement and will be referred to by the letter "R" followed by 

the appropriate page number. 

STATEHENT OF THE CASE AND FACTS 

In addition to the facts contained in the opinion of 

Second District Court and the defendant's initial brief, 

State of Florida, will also rely on t h e  f a c t s  which are s e t  f 

in the argument portion of the instant answer b r i e f .  

t h e  

the 

rth 

The instant case is before this Honorable Court pursuant to 

a question certified by t h e  Second District Court in Young v. 

State, 624 So. 2d 794 (Fla. 2d DCA 1993). The Second District 

Court affirmed Young's convictions for two counts of capital 

sexual battery an two young girls, ages two and four, "concluding 

that there was substantial competent evidence upon which the jury 

could find Young guilty." Id. at 7 9 5 ,  However, concerned 

regarding the use of the videotaped child-victims' statements, 

which the  Second District Court found was properly admitted into 

evidence and provided to the jury during deliberations, the 

Second District certified the following question of great public 

importance: 

I 
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WHETHER FLORIDA RULE OF CRIMINAL PROCEDURE 
3.400 AUTHORIZES THE TRIAL COURT TO ALLOW THE 
JURY TO TAKE VIDEOTIWED WITNESS TESTIMONY, 
WHICH IS RECEIVED INTO EVIDENCE, TO THE JURY 
ROOM FOR UNWSTRICTED REVIEW DURING 
DELIBERATIONS? 

Younq v. State, 624 So. 2 6  7 9 4 ,  795  (Fla. 2 6  DCA 1993). 

This Court's jurisdiction is based upon the foregoing certified 

question. However, in addition to pursuing the question 

certified by the Second D i s t r i c t  Court, the Petitioner also 

presents six additional issues which were previously raised and 

rejected on direct appeal in the Second District Court. 
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SUMMARY OF THE ARGUMENT 

ISSUE I: Certified Question 

Since the videotaped child-victims! statements were properly 

admitted into evidence, the trial court did not abuse its 

discretion in allowing the videotape to be provided to the jury 

during their deliberations. 

ISSUE 11. Sufficiency of the evidence: 

The trial court did not err in dying the deiandant's motion 

for judgment of acquittal. Immediately upon returning from the 

defendant's apartment, 2-year old C.B. complained to her mother 

that her "peepee!! hurt. C.B. demonstrated how the defendant 

touched her "peepee" and put medicine on her "peepee". C.B. 

showed her mother and father the new "game" Jim played w i t h  her, 

C.B. pulled up her dress, pulled down her pants and stuck her 

fingers in and out of vaginal area, B.B. was hysterical and said 

that Jim told them n o t  to tell because he would get in bad 

trouble. Both parents observed the reddened, enlarged vaginal 

condition of each child. When B.B. recanted the allegations of 

abuse, the State relied on other corroborating evidence of the 

sexual abuse, including (1) the child's hysteria immediately 

after the incident, (2) the physical injuries which were observed 

by both parents who testified that B. B.'s vaginal area was red, 

swollen and enlarged, ( 3 )  C.B.'s independent testimony relating 

that she saw the defendant touch B.B.'s "peepee", and ( 4 )  B.B.'s 

prior out-of-court statements describing the acts committed by 

the defendant. 
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c 

ISSUE 111: Admission of child-victim hearsay exceptions: 

The trial court did not abuse its discretion in admitting 

L..e prior out-of-court statements of the two female child- 

victims. In addition to being admissible under 890.803(23), the 

children's initial statements to their parents were admissible 

pursuant to g90.803(1) [spontaneous statement]; 890.803(2) 

[excited utterance]; or % 9 0 . 8 0 3 ( 3 )  [then existing mental, 

emotional, or physical condition]. with regard to C.B., a child 

victim's hearsay statement which qualifies fo r  admission under 

9 9 0 . 8 0 3 ( 2 3 )  may be admissible in evidence when the child is able 

to testify at trial, even though the child's statement is a prior 

consistent statement. B.B.'s prior inconsistent statements were 

likewise admissible at trial in light of the independent 

corroborative evidence. Finally, the admissibility of the 

videotapes made of the child-victim's CPT interview is evaluated 

under % 9 0 . 8 0 3 ( 2 3 ) ,  Florida Statutes; and the defendant's 

appellate complaint regarding the adequacy of the trial court's 

findings has not been preserved for review because no objection 

was made by the defense to the sufficiency of the trial court's 

findings . 
ISSUE IV: Competency of three-year-old victim. 

Since the defense raised no objection to t h e  child being 

declared competent when her testimony was offered, this issue has 

not been preserved f o r  appeal and it does not constitute 

fundamental error. The trial court did not abuse its discretion 

in allowing the three-year-old child to testify at trial. c 
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ISSUE V: Motion for severance: 

The trial court did not abuse its discretion in denying the 

defendant's untimely motion to sever the charges involving Z.B. 

from the charges involving the t w o  little girls, who were 

siblings in the same household. The 3ame evidence would have 

been presented at the time of the trial; and since the defendant 

was acquitted of the charges involving Z,B, , error, if any, is 
harmless. 

ISSUE VI: 

Evidentiary rulings are within the sound discretion of the 

trial judge, and should not be disturbed absent a clear abuse of 

discretion, When the various photographs of objects located 

within the defendant's residence were offered into evidence, Z.B. 

identified exhibit #12; and the State did not comment on the 

content of the photograph nor introduce this exhibit f o r  any 

purpose other than identification. 

Admission of photograph of collage: 

ISSUE VII: Partial closure during child-victim's testimony: 

This issue has not been preserved f o r  appeal. Furthermore, 

the trial court did not abuse its discretion in excluding 

spectators, including the defendant's cousin, from the courtroom 

when the child-victims testified. 
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ARGUMF.NT 

ISSUE r 

CERTIFIED QUESTION 

WHETHER FLORIDA RULE OF CRIMINAL PROCEDURE 
3.400 AUTHORIZES THE TRIAL COURT TO ALLOW THE 
JURY TO TAKE VIDEOTAPED WITNESS TESTIMONY, 
WHICH IS RECEIVED INTO EVIDENCE, TO THE JURY 
ROOM FOR UNRESTRICTED REVIEW DURING 
DELI BE RATIONS ? 

Rule 3.400, Florida Rule of Criminal Procedure allows the 

jury to receive all things received into evidence other than 

depositions. In Younq v. State, 624 So. 2 6  7 9 4  (Fla. 2d DCA 

1993), the Second District Court determined that the trial cour t  

properly admitted the videotaped statements of the t w o  child- 

victims into evidence, and stated: 

. the court properly admitted the 
videotaped testimony of C.B. 8s a prior 
consistent statement of sexual abuse by a 
child. Section 90.803(23), Florida Statutes 
(1989); see also Pardo u. S ta te ,  596 So. 2d 665 
(Fla. 1992). B.B. ' 8  videotaped testimony was 
admissible also as prior inconsistent 
testimony because there was substantial 
competent independent evidence which 
corroborated the prior testimony of the sexual 
battery. See Glendening IJ. State,  536 SO. 2d 212 
(Fla. 1988); Chambers u. State ,  504 SO. 2d 476 
(Fla. 1st DCA 1987). 

Younq v. State, 624 So. 2d at 795. 

Since the videotaped child-victims' statements w e r e  properly 

admitted into evidence, the t r i a l  court did not abuse its 

discretion in allowing the videotape and equipment to be provided 

to the jury during their deliberations. As the Second District 
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a noted, Rule 3.400 does not exclude tangible exhibits with verbal 

contents which have been admitted into evidence. Furthermore, 

"[Nlontestimonial exhibits with verbal content, such as 

recordings of criminal acts or recordings of scientific tests, 

are generally allowed to go into the jury room during 

deliberations." - Id. at 7 9 6 ,  citing Crews u.  S ta te ,  4 4 2  So.  2d 4 3 2 ,  

434 (Fla. 5th DCA 1983)(jury had right to review videotape of 

criminal act); State  u. Lewis,  5 4 3  So. 2d 760,  767 (Fla. 2 d  DCA 

1989) (held not error f o r  jury to review videotape of luminol 

testing dur ing  deliberations). 

The videotapes were admitted at trial pursuant to 

890.803(23), Florida Statutes. (R, 3 2 1 ,  3 2 2 ) .  Before the jury 

retired, the trial court informed the  parties t h a t  he would allow 

the jurors to view the videotape, if requested, since the jurors 

were entitled to review all physical evidence. (R. 507). The 

trial judge instructed the jurors, 

. . , if there is any of the evidence that 
you wish to inspect, including the television 
taped material, any part of it you wish to 
review, you may do so by knocking on the 
juryroom door and making contact with the 
bailiff and the bailiff will play the item of 
the tape which has been admitted into 
evidence, and we'll bring to you any of the 
items of evidence that you wish to review. 

* * * 

[THE COURT]: Any objections to the charge as 
read by the Court? 

[PROSECUTOR]: No. 

[DEFENSE COUNSEL]: Yes, Your Honor. 

- 7 -  



It's unclear to me whether the jury should be 
allowed to review the tape of the -- the CPT 
tape if they so wish. It would be like 
recalling a witness and having a witness 
testify. 

THE COURT: They can review any of the 
evidence they wish to. I could have put the 
whole thing in there, t h e  television included 
along with the other -- a11 t h e  other 
evidence. I thought it would be better if 
they wished to review it, they can request 
it. Anything other than that? 

[DEFENSE COUNSEL]: No, Your Honor. 

THE COURT: Very well. We'll be in recess 
until such time as t h e  jury returns. 

(Whereupon, the jury retired to the jury room 
for deliberations . . . )  

(R. 506-507) 

Approximately three hours later, the jury returned to the 

@ courtroom with its verdict. The defense raised no f u r t h e r  

objection at trial to allowing the jurors to review the videotape. 

(See R. 507-509). During the hearing on the defense motion f o r  new 

trial, defense counsel argued that the jurors were "playing the 

videotape, stopping it, starting it, and in fact paying undue 

attention to it". (R. 516). When the trial court asked, "How do 

you know that if you weren't in the jury room?", the defense 

counsel admitted, "Well, Your Honor, that's just speculation that 

they w e r e  stopping and starting. " (R. 516-517). The principle is 

well-settled that reversal cannot be based on speculation and 

conjecture. 

In addition to pursuing the certified question in this case, 

the defense argues that the failure to consult with defense 

- 8 -  



0 counsel before responding to the jury's request fo r  the videotapes 

was per  se reversible error. N o t  only is this claim not preserved 

f o r  appeal, but the defendant's argument is without merit. In 

this case, the trial court informed the parties in advance that 

the jurors would be allowed to see the videotape if requested; 

thus, there is no merit to the defense claim that the trial court 

responded to a jury request without consulting the defense. 

In Crews v .  State, 442 So. 2d 432 (Fla. 5th DCA 1983), the 

defendant argued reversible error was committed in the contact 

between the bailiff, a witness and the jury. At trial, a 

videotape was admitted into evidence and shown to the jury. The 

videotape was also used t o  refresh t h e  memories of police  officers 

who testified at trial. After the jury retired to deliberate, the 

0 trial judge and defense counsel left the courtroom. Subsequentl-y, 

the foreman of the jury returned to the courtroom and asked the 

bailiff to bring the videotape and television viewing equipment 

into the jury room. S i n c e  the bailiff had back problems, he 

requested a deputy who testified for the State and who was present 

in the courtroom to help him carry the equipment into the jury 

room. The defendant argued that pursuant to Ivory v. State, 351 

So. 2d 26  (Fla. 1977) he was entitled to a new trial. Ivory 

involved a violation of Rule 3.410, Florida Rules of Criminal 

Procedure, which provides: 

After the jurors have retired to consider 
their verdict, if they request additional 
instructions or to have any testimony read to 
them, they should be conducted into the 
courtroom by the officer who has them in 
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charge and the court may give them such 
additional instructions or may order such 
testimony read to them. Such instructions 
shall be given and such testimony read only 
after notice to the prosecuting attorney and 
to counsel f o r  the defendant. 

In Ivory, the trial court responded through the bailiff to 

the jury's inquiries about additional instructions and documents 

in evidence, outside of the presence of the attorneys and 

defendant. However, Crews did not involve a violation of Rule 

3.410 because the jury did not request additional instructions or 

to have testimony read to them. Rather, they requested that the 

videotape, which was admitted into evidence, be furnished to them, 

"as they had every right to do". In Crews, no communication was 

shown to have occurred between the bailiff and the deputy and the - -  

@ jurors; and in furnishing the jury with an item in evidence, and 

the mechanism to enable them to see it, the bailiff was acting 

properly. 442 So. 2d at 4 3 4  citing Deqeer v. State, 349 So. 2d 7 1 3  

(Fla. 26 DCA 1977). 

I n  State v .  Lewis, 543 So. 2d 760 (Fla. 2 6  DCA) ,  review denied, 

549 So. 2d 1014 (Fla. 1989), the State introduced into evidence a 

videotape of a "luminol" test conducted on carpet found in the 

murder victim's home. In addition, the jurors were allowed to 

review the videotape during their deliberations. On appeal, the 

Court found no error in allowing the jurors to review the 

videotaped exhibit during their deliberations. Lewis, at 767 

citing F1a.R.Crim.P. 3.400, 3.410. Moreover, the defense was not 

deprived of the r i g h t  of confrontation because the officers who 0 
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described the experiment were available f o r  cross-examination at 

trial. Several years earlier, in Baxter v .  State, 375 So,  2d 16 

(Fla. 2d DCA 1979), the defendant argued that the trial court 

erred in sending a tape recorder and recording of a telephone 

conversation between himself and a witness into the jury room 

during jury deliberatians. On appeal, the Court noted that Rule 

3.400(d) Florida Rules of Criminal Procedure permits all things 

received into evidence, other than depositions, to be taken into 

the jury room during deliberations. While the committee 

recommended altering prior Section 919.04(3) Florida Statutes 

(1965) to exclude written or recorded statements or confessions 

from that evidence which would be allowed in the jury room during 

deliberations, this proposal was not approved. 

a In Flanaqan v .  State, 586 So. 2d 1085 (Fla. 1st DCA 1991), 

the defendant alleged that the trial court erred in permitting the 

jury's unsupervised viewing of the victim's videotaped testimony 

during its deliberations. Although this issue was raised in 

Chambers v. State, 504 So. 2d 476 (Fla. 1st DCA 1987), the issue 

was not preserved f o r  appellate review in that Chambers' counsel 

failed to object when the jury requested to review the videotape. 

In discussing various out-of-state cases in which the courts found 

error in allowing the jury to have unrestricted and repeated 

viewing of a videatape of a child victim's testimony, the Flanaqan 

court pointed out that in both Taylor v .  State, 727 P. 2d 274 (Wy. 

1986) and United States v. Binder, 7 6 9  F. 26 595 (9th C i r c u i t  

1985), cert. denied, 484 U.S. 1073,  108 S.Ct. 1044, 9 8  L.Ed 2d 0 
- 11 - 



e 1007 (1988), the only evidence of criminal acts was presented 

through videotaped testimony. In Flanaqan, the video cassette 

cantaining the victim's "first strike" interview m a y  have been 

taken into the jury room along with other evidentiary exhibits. 

The Flanaqan court first assumed the presence of this videotape i n  

t h e  jury room was unauthorized, and then relied on State v. 

Hamilton, 5 7 4  So. 2d 124 (Fla. 1991) to decide whether the mere 

presence of the videotape in the jury room without a record 

showing of "the extent to which jurors actually consulted the 

material" persuaded the court of error. Ultimately, the court in 

Flanaqan held there was no reasonable possibility that the video 

cassette in the jury room affected the jury's verdict in this 

case. State v. DiGuilio, 491 So. 2 6  1129 (Fla. 1986). 

In U . S .  v Sacco, 869 F.26 499 (9th Cir. 1989), the trial 

court's decision to provide the jury with a videotape was upheld, 

where the quantum of other evidence downplayed the importance of 

t h e  videotape and the tape was played in its entirety in open 

court * 

In State v Kraushaar, 470  N.W.2d 5 0 9  (Minn. 1991), the court 

addressed a Minnesota rule of procedure which is similar to that 

in Florida in that it authorizes the jury to receive exhibits 

received into evidence, except depositions. In Kraushaar, the 

Minn.R.Crirn.P. 26.-03, subd. 19(1), (2) (1991) provides that 
the court shall permit the jury, upon retiring for deliberation, 
to take to the jury room exhibits which have been received in 
evidence, or copies thereof, except depositions and may permit a 
copy of the instructions to be taken to the jury room. (I) If 
the jury, after retiring for deliberation, requests a review of 
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e defendant was convicted of criminal sexual contact with his 

daughter, "M". "M" was given a two-part examination consisting of 

a conversation with her pediatrician and a physical examination. 

The exam was videotaped, the videotape was admitted into evidence, 

and the jury was permitted to replay the videotape during 

deliberations. The defendant in Kraushaar argued t h a t  the 

videotape was sufficiently like a deposition to be covered by the 

rule, however, the Minnesota Supreme Court rejected this argument, 

"The videotaped interview conducted by Dr. Levitt, in our view, 

was not a 'deposition' within the meaning of the rule nor 

something 'sufficiently akin' to a deposition to be precluded by 

the rule". Id., at 515. The Minnesota Supreme Court concluded 

that if any error was committed, it was harmless because (i) the 

videotape viewed in the jury room was no different from the video- 

tape that the jury would have seen in the courtroom, (ii) at 

worst, the replaying of the tape allowed the jury to rehear what 

it had already heard,  (iii) the testimony of the victim was 

positive and consistent and was corroborated by other evidence, 

and (iv) it is extremely unlikely that the replaying of the tape 

by the jury affected the verdict as by prompting the jury to 

1) 

certain testimony or other evidence, t h e  jurors shall be 
conducted t o  the courtroom. The court, after notice to the 
prosecutor and defense counsel, may have the requested parts of 
the testimony read to the jury and permit the jury to reexamine 
the requested materials admitted i n t o  evidence. (2) The court 
need not submit evidence to the jury for review beyond that 
specifically requested by the jury, but in its discretion the 
court may also have the jury review other evidence relating to 
the same factual issue so  as not to give undue prominence to the 
evidence requested. 
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convict where it otherwise would not have done so. Kraushaar, 4 7 0  

N.W.2d at 516, (Tomljanovich, dissenting). 

The court in State v. Jenninqs, 815 S.W.2d 4 3 4  (Mo. App. 

1991), discussed some of the factors mitigating otherwise 

unrestricted jury access to a videotaped statement. In Jenninqs, 

the defendant was convicted of murder and assault. The state 

introduced into evidence a videotaped statement of a witness who 

claimed defendant admitted to the murders. At trial, the jury 

asked f o r  a number of exhibits, including the videotape, which 

were provided. In evaluating the case under an abuse of 

discretion analysis, the court held that permitting the jury to 

review the videotape did not unduly emphasize the evidence, as the 

jury asked for a number of exhibits and the trial court retained 

control over the jury's exposure by calling the jury to the 

courtroom and replaying the tape only once. 

8 
I n  the instant case, the videotapes were properly admitted 

into evidence and no unauthorized materials w e r e  taken into the 

jury room; furthermore, the defendant's contention that the tapes 

may have been replayed more than once is pure speculation. 

Finally, the videotaped interviews did not constitute the sole 

evidence relied upon by the State and error, if any, was harmless. 

DiGuilio, supra. As the Second District Court noted, "While we 

know that the videotape and the equipment were sent to the jury 

room during deliberations, we do not know to what extent the jury 

used them. Accordingly, we cannot say that allowing the 

videotapes to g o  to the jury room contributed to the  verdict, 
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e s p e c i a l l y  i n  light of the other substantial competent evidence of 

Young's guilt.'' - Id .  a t  7 9 7 .  While t h e  cautionary procedures now 

suggested by t h e  Second Di s t r i c t  C o u r t  may be utilized in future 

cases, this defendant's speculative arguments do not  entitle h i m  

t o  a new t r i a l  under  t h e  f a c t s  of t h i s  case. 
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SUPPLEMENTAL ISSUES 

ISSUE IT 

THE TRIAL COURT DID NOT ERR IN DENYING THE 
DEFENDANT'S MOTION FOR JUDGMENT OF ACQUITTAL 
ON COUNTS I AND I11 OF THE AMENDED 
INFORMATION CHARGING THE DEFENDANT WITH 
COMMITTING CAPITAL SEXUAL BATTERY UPON THE 
TWO FEMALE CHILDREN. 

Since the instant case is before this Honorable Court solely 

in response to the certified question addressed in Issue I, the 

following issues, which were raised and rejected on direct appeal 

by the Second District Court, should not be reexamined by this 

C o u r t .  Assuming, arguendo, this Court determines it appropriate to 

address the petitioner's s i x  remaining claims, the Respondent 

relies on the arguments previously asserted before the Second 

District Court, to wit: 

Counts I and I11 of the Amended Information charged the 

defendant, James D. Young, with capital sexual battery pursuant 

to g794.011(2), Florida Statutes. Victim C . B .  was 2 years old at 

the time of the offense; she was 3 at the time of the trial. Her 

older sister, B.B. was 5 at the time of t h e  trial and 4 at the 

time of the offense. Counts I and 11 of t h e  Amended Information 

alleged that Young 

Count I: being eighteen (18) years of 
age or older, did unlawfully commit a 
sexual b a t t e r y  upon [B.B.], a child less 
than twelve ( 1 2 )  years of age, or did 
injure t h e  sexual organ of [B.B. ] in an 
attempt to commit sexual battery on 
[ B B 3 ,  by penetrating or attempting to 
penetrate her vagina with his finger. 
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* * * 

Count 11: being eighteen (18) years of 
age o r  older, did unlawfully commit a 
sexual battery upon [ C . B . ] ,  a child less 
than twelve (12) years of age, or did 
injure the sexual organ of [C.B. J i n  an 
attempt to commit sexual battery on 
[C.B.], by penetrating her vagina with 
his finger 

(R. 543). 

During his motion f o r  judgment of acquittal at t r i a l ,  the 

defense argued that the counts regarding B.B. should be dismissed 

because of grounds previously stated (R. 4 0 4 ) ,  i . e . ,  that her o u t -  

of-court statements were not substantiative evidence and were not 

corroborated. With regard to the charge against C.B., the 

defense argued that her testimony was inconsistent, incoherent, 

incomplete, and nonresponsive. (R. 404). 

The defendant contends on appeal that the evidence presented 

at trial was insufficient to sustain his criminal convictions 

because the victims' in-court testimony, standing alone, 

allegedly failed (1) to prove penetration, (2) to prove the 

State's alternate theory of injury to the children's sexual 

organs during an attempt to penetrate their vaginas, ( 3 )  to prove 

that this a c t i o n  was the cause of any injury to the children's 

sexual organs, ( 4 )  to prove that injury occurred. Further, the 

defense now argues that mere redness or swelling does not 

constitute t h e  injury contemplated by the sexual battery statute. 

Since the multiple arguments now asserted by the defendant on 

appeal were not raised i n  h i s  motion for judgment of acquittal at 0 
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trial, this issue has not been properly preserved and may not be 

considered by the court on appeal. Campbell v. State, 553 So. 2d 

184 (Fla. 1st DCA 1989); DeLaCova v. State, 355 So, 2d 1 2 2 7  (Fla. 

3d DCA 1 9 7 8 )  [Bare bones motion for judgment of acquittal does 

not raise every possible claimed insufficiency in the evidence.]; 

Rule 3.380(b) Florida Rules of Criminal Procedure, [Motion must 

fully set forth the grounds upon which it is based]; Pierre v. 

State, 5 9 7  So. 2d 853 (Fla. 3d DCA 1 9 9 2 )  [Conviction for sexual 

battery on a child under the age of twelve affirmed. Defendant's 

argument that state failed to adduce any evidence that the 

defendant was eighteen or older was not preserved f o r  appellate 

of review where not raised at trial in a motion fo r  

acquittal,] 

0 Assuming, arguendo, the various claims now rais 

judgment 

d on app a1 

had been presented to the court below, the defendant's argument 

still must fail. The defendant's convictions may be sustained 

under either theory of guilt: (1)  that the defendant committed 

capital sexual battery by penetrating the vaginas of each child 

or ( 2 )  injuring their sexual organs by attempting to penetrate 

their vaginas. The newly asserted defense claim that the 

prosecutor waived this alternative theory of guilt by virtue of a 

comment during closing argument has no t  been preserved f o r  appeal 

and is without merit. The defense did not raise this argument at 

trial; the defense did not challenge the charge set forth in the 

Information, the jury instructions, or the jury verdict form, 

Thus, this claim is waived. Campbell v. State, 553 So. 2d 184 
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8 (Fla. 1st DCA 1989) Further, the prosecutor's emphasis on one 

theory of guilt during a portion of her closing argument did not 

constitute a waiver of the alternative theory supporting the 

sexual battery offense charged in the Information. Taken in 

context, it is clear that the prosecutor was merely responding to 

the defense caunsel's argument regarding the absence of blood. 

The principle is well-settled that a party moving fo r  a 

judgment of acquittal admits all facts in evidence adduced and 

every conclusion favorable to appellee which is fairly and 

reasonably inferable therefrom. Lynch v. State, 2 9 3  So.  2d 44 

(Fla. 1974). The test to be applied to said motion and on review 

of the denial of such a motion is not simply whether in the 

opinion of the trial judge or t h e  appellate court that the 

evidence fails to exclude every reasonable hypothesis but that of 

guilt, but rather whether a jury might reasonably so conclude. 

On review, an appellate court cannot reweigh the evidence. Tibbs 

v. State, 397 So. 2d 1120 (Fla, 1981). An appellate court may 

only consider whether there is sufficient competent evidence in 

the record to establish all of the elements of the offense 

charged. 

0 

In reviewing the sufficiency of the evidence to sustain the 

defendant's convictions in the instant case, it is appropriate to 

review not only the in-court testimony of the two girls but their 

prior out-of-court statements and the independent corroborative 

evidence as well. Glendeninq v .  State, 536 So. 2d 212 (Fla. 

1988). Since the out-of-court statements were properly admitted 
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at trial (see Issue 111, infra) ,  the defendant's 

the sufficiency of the evidence is 

consideration of the victims' in-court 

merit. 

claim that review 

limited solely 

.estimony is with1 

of 

to 

ut 

At trial, C.B. admitted that the defendant Jim played a 

touch game with her; he t o u c h e d  her "peepee" with his finger. 

(R. 132, 1 3 3 ) .  When asked if it hurt when Jim touched her 

"peepee" with his finger, she responded "yes" and stated she told 

her mommy. (R. 1 3 3 ) .  C.B. also responded ''yes" when asked if 

Jim touched B.B.'s "peepee". ( R .  1 3 3 ) .  When B.B. was asked if 

she was afraid that Jim was going to get in trouble, she first 

said "no" then "yeah". B.B. didn't want Jim to get into trouble 

and B.B. was mad at C.B. when C.B. told her mom about Jim. (R. 

155). B.B. denied saying her "peepee" hurt, and denied talking 

on video. (R. 156). B.B. admitted that she told her mother that 

Jim touched her "peepee", (R. 157). B.B. said ''no" when asked 

if she remembered when her "peepee" was red and l tno" when asked 

if she hurt it. (R. 158). B.B. didn't want to see Jim get in 

trouble. B.B. thought it was C.B.'s fault because C.B. told her 

mom and dad and B.B. didn't want her to tell. ( R .  159, 160). 

B.B. heard C.B. say that Jim touched her "peepee" and B.B. saw 

him do it. (R. 160). 

After B.B. denied the allegations against the defendant, the 

prosecutor asked the trial court to consider the recanting 

victim's prior inconsistent statements based on other 

corroborating evidence. (R. 163). The State relied on other 
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corroborating evidence of the sexual abuse, including (1) the 

child's hysteria immediately after the incident, ( 2 )  the physical 

injuries which were observed by both parents who testified that 

B.B.'s vaginal area was red, swollen and enlarged, ( 3 )  C.B.'s 

independent testimony relating that she saw the defendant touch 

B.B.'s "peepee", and ( 4 )  B.B.'s prior out-of-court statements 

describing the acts committed by the defendant. 

Chambers v. State, 504 So. 2 6  476 (Fla. 1st DCA 1 9 8 7 )  

authorizes the admission of B.B.'s prior inconsistent statements 

and supports the trial court's denial of the defendant's motion 

f o r  judgment of acquittal. In Chambers, the testimony of two 

children was videotaped €or trial, with Chambers viewing the 

proceedings from behind a two-way mirror, After t h e  videotaping 

and prior to trial, both children recanted their testimony that 

Chambers had sexually abused them. At trial, both children 

0 

testified and the videotape was played. On appeal, the defendant 

argued that the trial court erred in denying his motion for 

judgment of acquittal since the only  evidence of the sexual 

batteries was the uncorroborated prior inconsistent statements of 

the children. The court reject Chambers' argument, finding that 

the testimony of the children's stepmother and stepsister, as 

well as that of the detective concerning the behavior of the 

children and appellant in giving their statements, sufficiently 

corroborated t h e  children's prior inconsistent statements, Thus, 

Chambers' motion for the trial court did not err in denying 

judgment of acquittal. Chambers specifica ly addressed State v. 
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Moore, 485 So. 2d 1279 (Fla. 1986), which held that prior 

inconsistent statements without any uncorroborating evidence are, 

as a matter of law, insufficient to prove guilt beyond a 

reasonable doubt. Chambers was distinguishable from Moore in 

light of the independent evidence corroborating the prior 

inconsistent statements. Here, as in Chambers, the defendant's 

motion f o r  judgment of acquittal was properly denied in light of 

the corroborating circumstances presented at trial. 

While the admission of t h e  out-of-court statements is 

addressed in further detail in Issue 111, the children's out-of- 

court statements were admissible at trial pursuant to 

890.803(23), Florida Statutes, as well as pursuant to other 

sections of the evidence code. For instance, the children's 

initial statements to their mother, Lucretia Berman, were 

admissible as spontaneous statements or excited utterances under 

§90.803(1) and g90.803(2), Florida Statutes, as statement of 

then-existing mental, emotional, or physical condition under 

§90.803(3), Florida Statutes, as well as pursuant to 990.803(23), 

Florida Statutes and Perez v. State, 536 So. 2d 206  (Fla, 1988), 

cert. denied, 492 U.S. 923, 109 S.Ct. 3253, 106 L.Ed.2d 599 (1989). 

The statements were made by both children immediately after the 

incident. The statements were also child-like. The first 

spontaneous statement by C.B. was ''my 'peepee' hurts" and she 

explained what happened as a game she learned. Further, B.B. ' s  

hysteria, physical injury and reluctance to testify indicated 

reliability. The court announced his findings on the record in 
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accordance with § 9 0 . 8 0 3 ( 2 3 ) ,  to wit: the time, contents and 

circumstances of the statement provided sufficient standards of 

reliability in that the statements are child-like in nature, made 

immediately after the alleged assault, and to the child's mother, 

thus, the safeguards of reliability are protected. (R. 208,  

2 0 9 ) .  

When the jury returned to the courtroom, Mrs. Berman 

testified that as soon as C.B. came home from the defendant's 

apartment, C.B. complained that her "peepee" hurt. When Mrs. 

Berman pulled down the child's pants, she notice that her vaginal 

area was about the size of a dime, the lips were red and swollen. 

(R. 210). Mrs. Berman had never noticed those kinds of injuries 

on the child before, She had previously observed her daughter's 

vaginal area because C.B. had just recovered from the chicken 

pox, C.B. had received medication every day and never had any of 

t h i s  redness and swelling. Mrs. Berman asked C.B. if she had 

played a new game with Jim and she said "yes." Then, when she 

asked C.B. to show her the game, C.B. pulled up her dress, pulled 

down her pants and stuck her finger in and out of her vaginal 

area. (R. 211, 212). C.B. said Jim put a squeeze bottle of 

medicine inside of her and tried to put medicine on her. (R. 

212). After she had observed C.B. and talked with her, Mrs, 

Berman tried to get B.B. to talk to her, but B . B .  became 

hysterical. B.B. screamed at C.B., "You're not supposed to tell, 

C.B., you're not supposed to tell. Jim told us no t  to tell, that 

he could get into very big trouble." C.B. was crying, hysterical 
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and afraid. (R. 212). B . B .  was holding onto her pants, 

screaming at Mrs. Berman and C.B. crying that Jim wouldn't like 

them any more and they wouldn't be able to play and it was a bad, 

bad thing and he could get into a lot of trouble. Finally, Mrs. 

Berman was able to observe B.B. 's vaginal area; it was the same 

as C.B. ' 5 ,  about the s i z e  of a dime and bright red and swollen. 

(R, 213). Mrs. Berman waited f o r  her husband to come home and 

observe the children, because she did not want to over reac t .  

When Mr. Berman came home, Mrs. Berman brought C.B. into the 

bedroom and asked her to show her daddy the new game that she had 

learned with Jim. Again, C.B. pulled up her skirt, pulled down 

her pan t i e s  and proceeded t o  s t i c k  her fingers in and out of her 

vaginal area. When she  called B.B. again B.B. became hysterical, 

crying and swinging, trying to keep them from pulling down her 

pants and telling them "no". (R. 213, 214). B.B. never acted 

like that before. ( R .  214). As soon as Mr. Berman saw B.B's 

vaginal area, he went to the phone and called the police. B.B. 

tried to grab the phone from his hand, telling her father that 

she hated him and she didn't want Jim to be in trouble. (R. 

214). Mrs. Berman was not present during the interview with the 

child protection team. (R, 216). About two weeks later, the 

children were taken for their medical examination. (R. 216). 

The children were not allowed to see J i m  after this incident, 

although B . B .  did want to go see him. ( R .  216). The children 

had known the defendant about six months at the time of this 

offense. (R. 217, 2 1 8 ) .  
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The State proffered the children's statements to Nicky 

Berman, their father. (R. 2 2 7 - 2 3 1 ) .  The trial court found that 

the statements were close in time and that the content and 

circumstances of the statements were such that they did safeguard 

sufficient reliability under §90.803(23) (R. 231, 232). Mr. 

Berman described C.B.'s demonstration of the new "game" that she 

had learned with Jim. (R, 232-233). Mr. Berman observed both 

girls, both of them had red swollen vaginal areas. (R. 2 3 3 ,  

234). After the examination of B.B., Mr. Berman called the 

Sheriff's Office. B.B. was crying and upset and asked her father 

not to call that she would get in trouble and she wouldn't be 

allowed to play with Jim any more. (R. 235). 

Prior to receiving the testimony of HRS witness Pat Gleason, 

the trial court announced that it considered ,he criteria 

outlined in 890,803, i.e., the mental and physical age and maturity 

of the children involved, the nature and duration of the abuse, 

and t h e  time and content and t h e  circumstances of the statements, 

and found the circumstances in this case provided sufficient 

safeguards of reliability. Thus, H R S  witness Pat Gleason would 

be allowed to testify as to what the children stated during their 

interview. (R. 252, 253). When the prosecutor asked for 

additional findings of fact indicating reliability, the court 

stated " [ R l s  far as I'm concerned I've done what I think I need 

to do." ( R .  2 5 3 ) .  There was no defense objection to the 

sufficiency of the findings. (see R. 253). 
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HRS protective investigator, Pat Gleason, went to the Berman 

residence the day after the report  of the abuse. The mother and 

three children were present. (R, 256, 257). Ms. Gleason spoke 

briefly with the mother and then interviewed each child 

separately. (R. 257). She went through a routine of truth and 

lies and good and bad touches and then C.B. told her that she had 

had a bad touch. C.B. told Ms. Gleason that J i m  had touched here 

"peepee", that her pants were off and that he put his finger 

inside and it hurt. And she demonstrated that by pulling her 

shorts down and touching herself. C.B. was very matter-of-fact 

about the whole incident. ( R .  258)" When she interviewed B.B., 

B.B. told her they had been at Jim's watching T.V. and listening 

to records when he took them into the bedroom and pulled down her 

pants. He had a bottle and he put medicine in her "peepee" with 

the bottle and he also s t u c k  his finger inside. (R. 258). B.B. 

referred to the bottle as sounding crunchy when he squeezed it. 

B.B. said Jim told them to keep it a secret and not to tell, he 

would get into a lot of trouble. (R. 2 5 8 ,  259). Ms. Gleason 

made an appointment f o r  a child protection team (CPT)  interview 

for August the 3rd. Ms. Gleason was present during the CPT 

interview when C.B. and B.B. disclosed the same information. (R. 

2 6 0 ) .  

Dr. Troast's examination neither supported nor refuted the 

allegations of child abuse. ( R .  267-269). When Dr. TKOaSt was 

asked if it was likely that redness and swelling could be caused 

by a child rubbing against something, such as a window pane or 
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a table, he responded "no". Dr. Troast explained, "I think it 

would have to be a repeated action. It's not going to happen 

from a single pushing against a table leg. It would have to be 

something of a significant repeated-type action." ( R .  274, 2 7 5 ) .  

Detective David Strasbough met with the CPT team on August 

3rd. Chris Earl conducted the CPT interview and t h e  detective 

viewed the interviews with the children through a television 

monitor. (R. 2 7 8 ) .  Ms. Earl did not discuss any of the 

allegations of abuse with the children p r i o r  to the videotaped 

interview. ( R .  3 2 9 ) .  During the interview, the  children 

indicated they had been sexually assaulted. ( R .  2 7 9 ) .  The CPT 

interview was videotaped; the children mentioned a squirt type of 

bottle used by the defendant on them, (R. 279). A search 

warrant was obtained after the videotaped interview and, on 

August 7th, when the search warrant was executed, two enema 

squeeze bottles were recovered from the defendant's residence. 

( R .  280-283). Photographs were taken of the interior of the 

defendant I s  apartment showing, inter alia, squeeze bottles beneath 

the sink and a collage type picture containing numerous pictures 

of children. (R. 283). A bottle demonstration with the children 

was videotaped an August 10th. (R. 2 8 4 ) .  

On the videotape, C.B. stated that Jim touched her "peepeeI' 

and, when asked if her pants were on or o f f ,  C,B. said " o f f " ,  

(R. 3 3 8 ) .  C.B. stated that Jim touch her "peepee" with his 

finger. (R. 3 3 9 ) .  On videotape, B.B. stated that Jim told her 

he would be in trouble because he did something to them and told 
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them to keep it a secret. (R. 3 6 3 ) .  B,B. said, "He just stuck 

his finger in there" when referring to the question of how did he 

touch her "peepee" with her panties on. (R. 378). C.B. said it 

hurt when he stuck his finger. ( R .  3 7 9 ) .  B.B. said her pants 

were o f f ,  he pulled them o f f  and then he put the water on her 

"peepeeI'. ( R .  3 8 7 ) .  When asked if he put the bottle inside her 

"peepee", B . B .  nodded yes and said "just a little bit". (R. 

3 8 9 ) .  The second videotape contained the squeeze bottle 

demonstration; B . B .  again admitted that the defendant took of f  

her pants. (R. 3 9 4 ;  3 9 6 ) .  

In Davis v .  State, 569 So. 2d 1317 (Fla. 1st DCA 1990), the 

Information against Davis alleged that he committed sexual 

battery against K.L. and T.C., ages 2+ and 2, by penetrating the 

vagina of each c h i l d  with his finger, in violation of 

§794.011(2), Florida Statutes. On appeal, Davis argued t h a t  

there was insufficient evidence to prove penetration, The court 

found competent substantial evidence to support the two counts of 

sexual battery by vaginal digital penetration, stating: 

Florida law def ines  sexual battery t o  mean: 

Oral, anal, o r  vaginal penetration by, or 
union with, the sexual organ of another or 
the anal or vaginal penetration of another by 
any other object; however, a sexual battery 
does not include an act done f o r  a bona fide 
medical purpose. 

%794.011(1)(h), Florida Statutes (1989) 

In Furlow u.  State, 5 2 9  So. 2d 804 (Fla. 
1st DCA 1988), the appellant had been 
convicted of a violation of section 794.011, 
Florida Statutes. The question on appeal to 
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this c o u r t  was whether the state had 
established the key element of penetration in 
the case of s e x u a l  battery upon a child by 
penetrating the victim's vagina with his 
finger. In Ful-low, this court held that proof 
of mere "union with" a victim's vagina is 
insufficient when an object other than the 
defendant's sex  organ was used; therefore, 
the state was required to prove that the 
defendant penetrated the victim's vagina with 
his finger. The well-established rule in 
Florida, however, is that proof of even the 
slightest penetration is sufficient . Williams 
u. State, 53  Fla. 84,  43  So. 2d 431 (1907). 
While Williams dealt with the crime of rape, 
this rule has remained unchanged since 
implementation of Florida's modern sexual 
battery statute. In Pride u. State, 511 S o .  2d 
1068 (Fla. 1st DCA 1987), section 
794.011(1)(h), Florida Statutes, was 
construed to mean, "any penetration, no 
matter how slight, constitutes a completed 
sexual battery. Id. at 1070. 

Florida is amang the 29 states listed in 
American Law Reports which have held that 
evidence of injury to external female parts 
of the victim may be sufficient 
circumstantial evidence of penetration. 76 
A.L.R.3d 163, 192, Rape--What constitutes 
"penetration" g7.  In the cases cited by 
American Law Reports, many types of injuries 
have been found to be sufficient evidence to 
support an inference of penetration, 
including redness or swelling, lacerations, 
abrasions or other unusual conditions in or 
on the female genitalia. In Williams, supra, 
where sexual abuse of a six-year-old girl was 
alleged, the Florida Supreme Court found that 
"the bruised and contused condition of her 
private parts" was sufficient direct evidence 
of penetration. Id. 43  So. 26 at 432. We 
recognize, of course, as in Furlow, supra, that 
appellant was charged under the specific 
statutory provision as to vaginal digital 
penetration, so that earlier cases relating 
to evidence of penetration of external 
genitalia are not directly applicable, and 
the decisions may be distinguished both 
factually and legally. Those decisions, 
however, remain pertinent in t h e i r  conclusion 
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that a jury may find the necessary element af 
penetration of certain parts of the  female 
genitalia, without direct evidence of such 
fact ,  based on inference arising from 
circumstantial evidence including the nature 
of external genital injuries. The particular 
facts in evidence here permit the  application 
of that rule. 

Davis, 569 So.  2d at 1319 

In Davis, as here, both victims had observable vaginal 

conditions which were unusual for children of their ages and 

injuries which were new in origin. See also, Owens v. State, 300 

So.  2d 7 0  (Fla. 1st DCA 1974) [Although there was no direct 

testimony regarding penetration of a nine-year o l d  victim, the 

medical testimony of the nature and lacerations of her vagina 

plus other Circumstantial evidence constituted sufficient 

evidence to support the jury's verdict.] 

In this case, the defendant claimed that he caught the t w o  

naked little girls standing on a window sill and rubbing aga ins t  

the window frame. According the defendant Young, four-year old 

B . B .  then spread her legs apart and propositioned the defendant, 

asking him if he "wanted some". (R. 441-442). As determined in 

Bradford v. State, 4 6 0  So. 2d 926 (Fla. 2d DCA 1982), the 

reviewing court must not reweigh the conflicting evidence but 

must limit its consideration to whether there was substantial 

competent evidence to support the verdict. Since the remaining 

complaints raised by the defendant involve matters of credibility 

and are solely within the province of the jury, the defendant's 

claim must fail. Tibbs v. State, 397 S o .  2d 1120 (Fla. 1981). 
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ISSUE 

THE TRIAL COURT DID NOT ABUSE ITS DISCmTION 
IN ADMITTING THE PRIOR OUT-OF-COURT 
STATEMENTS OF THE TWO FEMALE CHILD-VICTIMS. 

The defendant reasserts his challenge the admission of the 

victims' out-of court statements to their parents and HRS worker 

and their videotaped statements during the CPT interview. On 

direct appeal, the Second District Court specifically found that 

the trial court did not abuse its discretion in admitting the 

prior out-of-court videotaped statements of the two female 

children, noting that 

- t h e  court properly admitted t h e  
videotaped testimony of C . B .  as a prior 
consistent statement of sexual abuse by a 
c h i l d .  Sectian 9 0 . 8 0 3 ( 2 3 ) ,  Florida Statutes 
(1989); see also Pardo u. S t a t e ,  596 SO. 2d 665 
(Fla. 1992). B.B.'s videotaped testimony was 
admissible also as prior inconsistent 
testimony because there was substantial 
competent independent evidence which 
corroborated t h e  prior testimony of t h e  sexual 
battery. See Glendening u. S ta t e ,  536 So. 2d 212 
(Fla. 1988); Chambers u. State,  504 So. 2d 476 
(Fla. 1st DCA 1987). 

Younq v. State, 624 So.  2d at 7 9 5 .  

Sub judice, as in Glendeninq v. State, 536 So. 2d 2 1 2  (Fla. 

1988), cert. denied, 492 U . S .  907 109 S. Ct. 3219, 106 L.Ed.2d 569 

(1989), t h e  trial court reversed ruling upon the admissibility of 
pq ,-. : r ,  

the hearsay statements until after hearing the proffer of the 

witnesses' testimony at trial concerning the circumstances under 

which the children's statements were made. Here, as in 

Glendening, this procedure was proper. 
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The defense concedes that the trial court made appropriate 

findings for C. B. s out-of -court statements2 to her mother. 

(Brief of Petitioner at 35). Thus, there can be no redible claim of 

error with regard to the admission of the mother's testimony 

under %90.803(23), Florida Statutes. 

Furthermore, the children's out-of-court statements were 

admissible as exceptions to the hearsay rule pursuant to other 

sections of the evidence code, independent of the provisions of 

§90.803(23). For example, C,B.'s first report  of the incident 

was spontaneously made and not the result of any adult-initiated 

interrogation. In addition to being admissible under 

§90.803(23), the children's initial statements to their parents 

were admissible pursuant to $90.803(1) [spontaneous statement]; 

c 1590.803(2) [excited utterance]; or g 9 0 . 8 0 3 ( 3 )  [then existing 

mental, emotional, OK physical condition] . See also, MacDonald I v. 

State, 5 7 8  So. 2 6  371 (Fla. 1st DCA 1991) [Victim of sexual 

assault ran to a neighbor and blurted o u t  a description of the 

event that was consistent with her trial testimony. A t  trial, 

the neighbor testified to the victim's description. The 

statement of the neighbor was held admissible under the sexual 

battery "first complaint" rule and also as a spontaneous 

The defense challenges C.B. ' s  competence as a witness at trial 
in Issue IV of the instant case. The fact that a child allegedly 
may not be competent to testify at trial does not mean that the 
child is unreliable. The requirement that the court find 
sufficient safeguards of reliability obviate the necessity that 
the child understand the duty to t e l l  the truth. 
536 So. 2d 206  (Fla. 1988). 

Perez v. State, 
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statement.]; A.M. v. State, 574 So. 2d 1185 (Fla. 3rd DCA 1991). 

[Victims' mother testified that her children told her they had 

been raped several times by the defendant. Under the 

circumstances, the statements were not hearsay because they were 

not offered to prove the truth of the matter asserted. The 

statements were admitted to prove the time at which they were 

made and thus were n o t  heresay.] 

A child victim's heresay statement which qualifies f o r  

admission under g 9 0 . 8 0 3 ( 2 3 )  may be admissible in evidence when 

the child is able to testify at trial, even though the child's 

statement is a p r i o r  consistent statement. Pardo v. State, 5 9 6  

So. 26 665 (Fla. 1992). Under Pardo, C,B.'s prior consistent 

statements of sexual abuse were admissible at trial. 

a B.B.'s prior inconsistent statements were likewise 

admissible at trial in light of the independent corroborative 

evidence. B.B.'s videotaped statement was not cumulative to her 

trial testimony. B.B.'s individual videotaped statements, which 

were taken within a week of the incident and a year prior to 

trial, were inconsistent with her recanted trial testimony. In 

Glendeninq, the three-year-old victim testified at trial via 

videotape and she did not implicate the defendant, her father, in 

any misconduct. However, her prior inconsistent statements 

regarding the sexual abuse were admissible in light of the 

independent medical evidence and the defendant's inculpatory 

statements to cellmates. The independent corroboration based on 

medical testimony of the injuries went to reliability of the 
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statements. Accord, Chambers v .  State, 504 So. 2d 4 7 6  (Fla. 1st 

DCA 1987). [Testimony of family members and investigating 

detective sufficiently corroborated the children's prior 

inconsistent statements.] 

Moreover, during opening statements, the defense asked the 

jurors to pay particular attention to the timing of the sexual 

abuse complaints, i .e. ,  it was o n l y  after defendant Young reported 

Z.B.'s misbehavior at the summer camp that the allegations 

against Young surfaced. (R. 96-97). Where the defense  suggests 

that the allegations of abuse are the product of improper 

influence and suggestion, there is no error in admitting the 

victim's p r i o r  out-of-court statements. For example, in Barnes 

v. State, 477 So. 26 6 (Fla. 2d DCA 1985), the trial court did 

not err in admitting testimony from a neighbor to whom a witness 

confided about the sexual abuse. In Barnes, the c o u r t  

specifically noted that where a child's credibility is in issue 

and the defense is the improper influence by others, the child's 

prior consistent statements are properly admitted. See also 

Beqley v. State, 4 8 3  So. 2d 7 0  (Fla. 4th DCA 1986). [When the 

defendant claims that the child abuse victim had a motive to l i e  

based on the improper influence by the state and mother, the 

trial court properly admitted under g90.801(2)(b) the details of 

the child's statement to the mother that revealed the abuse.] 

Even if 8 9 0 . 8 0 3 ( 2 3 )  were the sole avenue for admission of 

the child's out-of-court statements, the circumstances 

surrounding the statements provided sufficient indicia of 
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reliability supporting their admissibility. The trial court 

discussed the factors which he considered and the trial court 

announced on the record his findings (supporting reliability) as 

the case progressed. A sufficient hearing is held pursuant to 

8 9 0 , 8 0 3 ( 2 3 )  when the trial court considers a proffer and 

announces its observations concerning the reliability of the 

hearsay. Although specific findings are preferable, this 

procedure was found permissible in Stone v. State, 547 So. 2d 657  

(Fla. 2d DCA 1989). In the instant case, as in Stone, the 

defense did not object to t h e  sufficiency of the trial court's 
3 findings and this issue did not involve fundamental error. 

Similarly, in Jones v. State, 610 S o .  2d 105 (Fla. 3d DCA 1 9 9 2 ) ,  

the trial court, pursuant to 8 9 0 . 8 0 3 ( 2 3 )  made the following 

findings of reliability and unavailability, stating: 

the content and circumstances . . . 
provide sufficient safeguards of 
reliability to be admissible. 

I further find that J.P is unavailable 
and that if he were to testify a 
substantial likelihood of severe 
emotional mental harm would result. 
Therefore, I am going to allow this 
detective to testify as to any hearsay 
statements made by J.P. 

With regard to the need and sufficiency of an objection to the 
purported lack of specific findings, Appellant correctly noted 
that this issue is pending review before this Honorable Court in 
Feller v, State, 617 So. 2d 1091 (Fla. 1st DCA 1 9 9 3 ) ,  (FSC Case 
No. 81,771)  and Hopkins v. State, 608 So. 2d 3 3  (Fla. 1st DCA 
1992) (FSC Case No. 80,514). 
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On appeal, the district court declined to reach the merits 

of Jones '  claim that the trial court's findings should have been 

made with greater particularity. This issue was not preserved 

for appellate review because no contemporaneous objection was 

made to the sufficiency of the trial court's findings. ___' Id 

citing, inter uliu, Paukner v. State, 556 So.  2d 1231, 1232 (Fla. 2d 

DCA 1990); Freeman v. State, 545 So. 2d 915, 916-17 (Fla. 2 6  

DCA) ,  review denied, 5 4 8  So. 2d 662 (Fla, 1989). Additionally, the 

failure to comply with the procedural requirements of §90.803(23) 

is harmless when statements are admissible under another 

provision of the evidence code. See, Sampson v. State, 541 So. 2 6  

733 (Fla. 1st DCA 1989). Any alleged error in failing to make 

specific findings fact on the record as to its ruling concerning 

the state's request to present heresay under g 9 0 . 8 0 3 ( 2 3 )  is not 

reversed where the evidence erroneously presented i s  merely 

cumulative to other overwhelming evidence. Caok v. State, 531 

So. 2d 1369 (Fla. 1st DCA 1988). 

The defendant relies extensively on Jaggers v.  State, 536 

So. 2d 321 (Fla. 2 6  DCA 1988). In Jagqers, testimony of Jaggers' 

daughter and stepdaughter were introduced at trial by way of 

their videotaped depositions, pursuant to 2392.53, Florida 

Statutes (1985). The daughter and stepdaughter specifically 

testified that Jaggers did not penetrate their vaginas with his 

finger. The stepdaughter's videotaped testimony established that 

Jaggers touched the "privates" of all the victims with his 

finger, but she stated that Jagger touched "around the hole but 
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did not go inside.'' This testimony contradicted her previous 

statements to several persons including a police sergeant, a 

* 
pediatric specialist, police officer, and to her grandmother. In 

Jaqqers, the Court concluded: 

. . . the State's attempts to remedy the 
negative trial testimony by the daughter 
and stepdaughter on the issue of 
penetration with the unsworn out of 
court victim's statements that were 
themselves often contradictory and no t  
made at a time closely approximate to 
the alleged OCCUK~~IIC~, were not 
sufficiently reliable t o  warrant 
admission into evidence. The time of 
the out of court statements, relative to 
the time of the incident charged and the 
circumstances of the Statements, are 
critical to determination of 
reliability, See Perez v.  State, 536 
So. 2d 206  (Fla. 1988). That testimonv, 
offered under Section 90-803 (23); 
Florida Statutes (1985) was relied on as 
substantive evidence. However, in this 
case, it amounts to nothing more than 
evidence of prior inconsistent 
statements of a testifying witness which 
are not admissible except when offered 
to contradict and impeach the direct 
testimony offered at trial. We conclude 
that evidence of such prior unsworn, 
inconsistent statements, not subject t o  
cross-examination at t h e  time they're 
made, cannot constitute the sole 
evidence upon which to sustain 
Appellant's conviction of the sexual 
battery by penetration of his daughter 
and stepdaughter. State v. Moore, 485 
So. 2d 1279 (Fla. 1986). To hold 
otherwise would put us in conflict with 
Moore. Jaqqers, 536 So. 2d at 324-325. 

Specially concurring in part and dissenting in part ,  Judge 

Parker pointed out that while Moore prohibits the State from 

proving its case solely on the basis of prior inconsistent 
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statements, Moore does not apply where there is competent 

corroborative evidence of the crimes aside from the statements. 

* 
See, Parker, J .  specially concurring i n  port and dissenting in part ,  Jaqqers v. 

S t a t e ,  536 So. 2d at 3 3 1 ,  ckting Chambers v. State, 504 So. 2d 

476, 478 (Fla. 1st DCA 1987). 

The admissibility of a videotape made by the police of the 

child-victim's statement is evaluated under § 9 0 . 8 0 3 ( 2 3 ) ,  Florida 

Statutes. S t a t e  v. Asfour, 5 5 5  So. 2d 1280 (Fla. 4th DCA 1990). 

In Distefano v. State, 526 So. 26 110 (Fla. 1st DCA 1988), the 

appellate court found no abuse of discretion in admitting (1) the 

child's out-of-court statements which were made to her mother 

immediately after the sexual incident and (2) the child's 

videotaped interview with a CPT counselor which was recorded two 

days after the incident. The CPT counselor testified that the 

interview was conducted privately while t h e  mother remained in 

the waiting room and the child was not asked any questions prior 

to t h e  videotaped interview. In the instant case, as in 

Distefano, the CPT interview was conducted a short time after the 

incident, outside the presence of the mother, and the children 

were not questioned by the CPT counselor prior to t h e  interview, 

Lastly, error, if any, in admitting any of the out-of-court 

statements of the child victims was harmless under the 

circumstances of this case. See e.g., Ward v, State, 565 So. 2d 

917 (Fla. 5th DCA 1990); State v. DiGuilio, 491 S o .  2d 1129 (Fla. 

1986); Salter v. State, 500 So. 2d 1 8 4  (Fla. 1st DCA 1986) [Any 

error in admitting testimony is harmless when substantially the 
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a same evidence was presented to the jury through the testimony of 

other witnesses. Here, the child testified concerning the lewd 

and lascivious assault, and her mother and friend testified that 

immediately after the incident, the child reported the assault to 

them. Accordingly, testimony of t h e  CPT counselor was merely 

cumulative and did not give significant additional weight to the 

child's testimony. ~ Id., citing Woodfin v. State, 553 So, 2d 1355 

(Fla. 4th DCA 1989), review denied, 563 SO. 2d 635 (Fla. 1990); 

Cook v. State, 531 So. 2d 1369, 1371 (Fla. 1st DCA 1981), cert, 

detiied, 489 U . S .  1084, 109 S. Ct. 1542, 103 L.Ed.2d 846 (1989) J .  

4 
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ISSUE IV 

THE TRIAL COURT DID NOT COMMIT 
FUNDAMENTAL ERROR IN ALLOWING THE 
3-YEAR OLD CHILD VICTIM TO TESTIFY. 

The defendant argues t h a t  the trial court erred in allowing 

convictions based on the testimony of 3-year old C.B., without 

finding C.B. to be competent. A s  the record shows, following the 

proffer of C.B.'s testimony, the defense did not object that C.B. 

was not competent to testify. (R. 1 2 0 ) .  Specifically, the 

prosecutor inquired, 

[PROSECUTOR]: Are you objecting she's not 
competent to testify? 

[DEFENSE COUNSEL]: No, Your Honor. 
(R. 120). 

Sometime later during the trial, the defense objected to the 

admission of the videotapes and stated that they were not sure if 

the court made a ruling on C.B.'s competence to testify. ( R .  324). 

However, since the defense raised no objection to the child being 

declared competent when her testimony was offered (R. 120), this 

c l a i m  is waived. This issue has n o t  been preserved f o r  appeal and 

it does not constitute fundamental error. Woodfin v. State, 553 

So. 2d 1355 (Fla. 4th DCA 1989). 

Assuming, arguendo, this claim had been preserved f o r  appeal, 

the defendant's argument still must f a i l .  When a child's 

competency is at issue, the trial court should consider (1) 

whether the child is capable of observing and recollecting f ac t s ,  

(2) whether the child is capable of narrating those f ac t s  to the 
@ 
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