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Three points in Appellee's brief require a response. 

1. Section 627.401 Does Not Exclude Mortpagg 
Guarantv Insurance Because Mortgage Guarantv 
Insurance Is Not Part of The Insurance Code. 

On pages 7-8 of Appellee's Brief, Appellee argues that because Section 627.401 

does not exclude mortgage guaranty insurance from the scope of Chapter 627, Part 11, hence it 

must be included and, therefore, 8627.409 must apply. Appellee further stated: 

"Conspicuously absent from the FDIC's brief is any mention let 
alone any discussion or analysis of 627.401. The reason for this 
absence is that the FDIC's argument simply cannot be reconciled 
with $627.401 and other statutory provisions within the Florida 
Insurance Code. " 

This representation could not be further from the truth. Appellee asks this Court 

to ignore pages 11-14 of Appellant's brief. Therein, Appellant carefully set forth the insurance 

that was provided in Title XXXVII: (1) the Florida Insurance Code and (2) other types of 

insurance not within The Florida Insurance Code. The importance of understanding the overall 

structure of Title XXXVII, the insurance title, is when one understands there are two separate 

and distinct parts of this title, it is apparent why a subdivision within one part does not discuss 

a section in the other part. 

1 
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Title XXXVII 

Other Types of Insurance Not 
Within the Florida Insurance Code The Florida Insurance Code 

Chapter 624 - Administration and General 
Provisions 

Chapter 625 - Accounting, Investments and 
Deposits 

Chapter 626 - Field Representation and 
Operation 

Chapter 627 - Rates and Contracts including 

Chapter 628 - Stock and Mutual Insurance 

Chapter 629 - Reciprocal Insurers 

Chapter 630 - Alien Insurers 

Chapter 631 - Insurer Insolvency 

Chapter 632 - Fraternal Benefit Societies 

Chapter 633 - Fire Prevention and Control 

Chapter 634 - Warranty Association 

Chapter 635 - Mortgage Guaranty Insurance 

Chapter 637 - Professional Service Plans 

Chapter 638 - Ambulance Service Contracts 

Chapter 639 - Burial Insurance and 
Contracts 

Chapter 641 - Health Care Service 
Programs 

Chapter 642 - Legal Expense Insurance 

Chapter 648 - Bailbondsmen and Runners 

Chapter 649 - Automobile Clubs 

Chapter 650 - Social Security for Public 
Employees 

Chapter 651 - Life Care Contracts 

With that background, let us move to an examination of 5627.401 and the 

implication of not excluding mortgage guaranty insurance, which is not part of the Florida 

Insurance Code, from Chapter 627, Part 11. Section 627.401 states: 

627.401 Scope of this part.-- No provision of this part of this chapter applies to: 
(1) Reinsurance. 
(2) Policies or contracts not issued for delivery in this state nor delivered in 

this state, except as otherwise provided in this code. 
(3) Wet marine and transportation insurance, except ss. 627.409, 627.420, 

and 627,428. 

2 
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(4) Title insurance, except ss. 627.406,627.415,627,416,627,419,627.427, 
and 627.428. 

(5) Credit life or credit disability insurance, except ss. 627.419(5) and 
627.428. 

This statute excludes five specific types of insurance from Part I1 of Chapter 627. 

All of these relate to insurance within the Florida Insurance Code: (1) Reinsurance is covered 

by various provisions of the Florida Insurance Code, see 1983 General Index at page 715; (2) 

Policies not delivered in this state is a constitutional limitation; (3) Wet Marine and 

Transportation Insurance is covered by various provisions of the Florida Insurance Code, see 

1983 General Index at 797 under Marine Insurance; (4) Title insurance is specifically covered 

in Part XI11 of Chapter 627 - ($5627.7711 to $8627.7865); (5) Credit Life and Credit Disability 

is specifically covered by Part IX of Chapter 627 - (88627.676 to 85627.684). 

Accordingly, $627.401 excludes from the coverage of Part I1 of Chapter 627 

sections of the Florida Insurance Code which would otherwise be included by basic statutory 

construction just because they are all part of the Florida Insurance Code. There is no attempt 

to deal with any of the multiple speciality insurance sections outside the Florida Insurance Code 

-- Chapters 633-651. There would be no reason to do this. It would be totally inconsistent with 

basic statutory interpretation. 

Accordingly, Appellee's arguments regarding $627 + 40 1 are in error and upon 

analysis only demonstrate the correctness of Appellant ' s  position. 

2. Statutory Amendments Can Be Made To Clarifv 
The Law Or To Change The Law. 

Appellee advances several arguments based on a premise that the only legislative 

purpose for enacting a statute is to change the law. For example, the most fundamental 

argument Appellee makes is that the reason 5635.091 was enacted was to change the law. This 

3 
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statute specified which sections of the Florida Insurance Code apply to Mortgage Guaranty 

Insurance and became effective October 1, 1983. 

Assume the Florida Insurance Code had ten sections (1-10) and $635,091 was 

enacted and stated sections 1-5 apply to Mortgage Guaranty Insurance. The clear holding of 

Home Guar. Ins. Cow. v. Nurnerica Fin. Serv., Inc., 835 F,2d 1354 (11th Cir. 1988) is, after 

the enactment of such a statute, sections 6-10 of the Florida Insurance Code do not apply to 

Mortgage Guaranty Insurance. The instant case before the Court addresses the question of 

whether or not, prior to the effective date of this statute, sections 6-10 of the Florida Insurance 

Code applied. Appellee argues that, since after the enactment of 5635.091 sections 6-10 do not 

apply, it must be presumed that before its enactment they did apply. If not, Appellee argues 

there would be no reason for the legislature to have enacted $635,091. 

On pages 8-11 of Appellee’s brief, Appellee asks this Court to apply the same 

type of analysis to several other statutory changes. See Appellee’s analysis regarding $627.4145 

and $627.4133. Both of these arguments are premised on the same basic premise -- the reason 

the legislature enacted a particular statute was to change the law. Appellee’s attempt at 

syllogistic reasoning is flawed because it requires one to presume that the & reason the 

legislature enacts legislation is to change the law. 

That just simply is not the case. There can be many reasons. One of the most 

basic is to clarifv the law. However, we do not have to guess whether the legislative purpose 

here was to change the law, clarify the law or for some other purpose. The legislative history 

clearly states it was to clarify the law. 

4 



3.  The Legislative Historv States That 6635.091 Was 
Enacted To Clarify The Law Rather Than Change 
- It, 

Exhibit C in Appellee's Appendix is the Florida Senate's staff review of Chapter 

635 which was a comprehensive analysis done for sunset review. Therein, the proposal was 

made to enact 8635.091 which specified the provisions of the Florida Insurance Code that 

applied to Chapter 635. The conclusion was a recommendation to re-enact Chapter 635 with 

the recommended changes for the following purpose: 

"Provide technical corrections and clarifying amendments to 
improve organization and understanding + I' 

[Exhibit C - page 421 

In Exhibit D of Appellee's Appendix, the analysis provided by the Department 

of Insurance, also specified the same reason: 

"To clarify what provisions of the Insurance Code are applicable 
to Mortgage Guaranty Insurance. 'I 

[Exhibit D, page 31 

Attached hereto, as Exhibit A, is the "Staff Summary and Analysis of Chapter 

635, Florida House of Representatives Committee on Commerce (December 21, 1982)" Again, 

the purpose is clear: 

"A new section would clarify that certain provisions of the 
insurance code apply to mortgage guaranty insurers. This should 
be considered a technical amendment because casualty and surety 
insurers are currently subject to these parts of the code. " 

D05: 1026%. DOCS.FED35436]APPELLANT-REPLY-BREF 
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The purpose for $635.091 could not be clearer. It was stated by the Department 

of Insurance, the Senate Committee that reviewed it and the House Committee that reviewed it. 

It was to clarify the law. 

For Appellee to argue to this Court that the purpose was to change the law seems 

disingenuous. 

CONCLUSION 

In conclusion, this Court should answer the certified question in the negative: 

Question: Did Fla. Stat. 5627.409 apply to applications for and contracts of 
mortgage guaranty insurance prior to the enactment of Fla, Stat. 
5635.091 on October 1, 1983? 

Answer: No. 
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Staff Summary and A n a y l y s i s  of Chapter 635 ,  

Commerce (December 21, 1982) 
Flo r ida  House of Representa t ives  Committee on 

EXHIBIT- A 



Bill Analysis 

Florida House of Representatives 
H. Ln \ lofit&. Spcikcr S t e w  Pajclo. S p a k c r  pro irmpm 

Comminn w Commrrci 

STAFF SUHMARY AN3 ANALYSIS Samuel P. &II. I l l  
chvmup 

Dcnrr W. Lzhdnen 
Hcr chumrv 

H5- (PCB 83-8) by Commerce 

relating to Martqage G u a r a n t y  Insurance 

(Sunset) chapter  6 3 5  

o c h e r  Committats of Reference: 

1 2 / 2 1 / 0 2  ! DATE : 

W I S E D :  0 2 / 0 4 / 0 3  

REVISED: 0 3 / 0 3 / 8 3  

SENATE BILL:  SB 1 2 9  

EFFECTIVE OATE : 

October 1. 1983 

I. SUUURY hND PURPOSE 

Florida's 'Regulatory Sunset Act ,"  adoptad in 1976, mandatrs  
periodic review of statutes regulating variour p c o f c s s i o n r ,  businesses and 
industries. The act requires a u t o m a t i c  repeal  or each s t a t u t e  o n  
specified d d t e ,  thereby forcing the  L e g i s l a t u r e  to e i t h t r  fe8nact  the 
s t a t u t e  or p e r m i t  its expiration, 

hs s t a t e d  in t h e  a c t ,  i n  determinfng whether the a t a t u t r  s h o u l d  be 
reenacted, the Legislature considera t h e  following criteria: 

(a1 Would thr absence of r e g u l a t i o n  significantly harm or endanger 
t h e  public h e a l t h ,  Srf8ty; Ot WeffaKs? 

(b) Is tharm a reasonable relationship between t h e  exercise Of t h e  
po l i ce  power of the state and t h e  protection a t  t h e  public h e a l t h ,  s a f e t y ,  
O K  utlfarr? 

(c) 

( d )  

1s there a less r e s t r i c t i v e  method of r e g u l a t i o n  r v i l l d b l e  
which would adequately protect the p u b l i c ?  

Doer t h e  regulation have t h e  effect of d i r e c t l y  or i n d i r e c t l y  
increasing thm c a s t s  of any goods O K  nacv ices  i n v o l v e d  and, i f  so, to what 
d e g r e e ?  

i 
'r 

( a )  f a  the i n c r e a s e  in cost  mote harmful  to t h e  p u b l i c  than the 
harm which c o u l d  rrrult from the rbaanca of trgulrtlon? 

purposr  of benrfiting, and do they havr  as t h r i t  primary ef fect  tho benefit 

r e p e a l  Lor Chaoter  635, F l o r i d a  S t a t U t a i ,  r e l a t i n g  to  mortqrga guaranty 

Of, the regulated entity? 

( f )  Are any facets of t h e  r e g u l a t o r y  process designed for t h e  I 
I 

The S u n s e t  Act r s t a b l i r h r s  Octobtc 1, 1 9 8 3  as  t h e  date of rutamrt ic  

I 
. .  ~ 

iniurrnce. 
CJmmittee (now the Comnrerer Committee) a t  t h e  conclusion of t h e  L P B Z  
Session. Throush the Drocess of .aublic workshops" a t t e n d e d  by L*girla 

A icview ar this chapter w a r - i n i t i a t e d  by t h r  Hour4 fnrurane* I 
t o r s  1 



and r e p r e s e n t a t i v e s  of the  Departaent of Insurance and industry 
organizations, s t a f f  d r a f t e d  proposed legislation which is being p r e s e n t e d  
f o r  consideration by the 1983 Legislature. 

participants, the issues ace contained i n  the b i l l ,  designated as 
alternatives. 

Where agreement on certain queseionr war not reached by the uorkshop 

Mortgage guaranty insurance is a form of casualty and surety 
insurance t h a t  may be transacted by any stock casualty insurer oc stock 
s u r e t y  insurer holding a certificate O E  authority In Florida. Chaptee 635 
imposes additional limitations o n  companies writing mortgage guaranty 
insurance in addition to the provisions of the Insurance Code generally 
applicable to casualty and surety insurers. Repeal o t  the chapter would 
eliminate these limitations. 

t 

Mortgage g u a r a n t y  insurance insures lenders against financial loss 
by t r a s o n  of nonpayment of money under the tefms of a note secured by a 
mortgage. There  are currently 61 casualty and surety insurcKs in Florida 
writing mortgage guaranty insurance. 

11. CURRENT LAW AND EFFECT OF CSANCES 

Section 1. The bill makes only technical changes to the definition 
sectio'h, s. 635.011. Mortgage guaranty fnsurance insurer lenders against 
financial loss by reason of nonpayment of principal, interest, and other 
sums a g r e e d  to be paid under t h e  terms of  any note, bond, 0.1: other evidence 
of indebtedness secured by a mortgage, deed-a€-trust, or o t h e r  instrument 
cons:icuting a lien O K  charge on real e s t a t e .  The real estace must contain 
a residential or commercial building. 

Section 2. Mortgage guaranty insurance may be transacted by A stock 
casualty insurer OK a stock surety insurer holding a certificate of 
authority in Flarfda. No change is made t o  this section. 

Section 3. Section 535.031 limits the c f r k  an to any one subject of 
insurance that may be assumed by a mortgage guaranty fnrurrt  to 10 percent 
of i t s  surplus to policyholders. In addition mortgage guaranty insurance 
may only be written o n  loans which a bank, savings and loan assocfacfon, Or 
an insurance company is authorized to make. Only technical changer a r e  
made to this Section. 

Sections 1., 5. and 6. Section 635.041 prrrently establisher a 
contingency reserve requirement for mortgage guaranty insurers ,  fnsurtrs 
art Eequired ta contribute 50 percent of earned premiums to the contingency 
reserve. (This 1s elarttied by department rule, 4 - 2 - 0 6 ,  Pla .  Admln. Code.) 
The contingency reserve for aach policy must be maintained for the t t t m  of 
the policy unless t h e  insucer'r incurred lasses reach a certain Level. Ths 
current r t a t u t r  provides that subject to t h e  deprrtmcnr's approval, t h e  
continguncy reserve i s  available fac loss  p ~ y m m n t r  i f  "tha insur&r'*  
incurred losses in one ca lendar  y e a t  exccad the rate  formula expected 
Losses by 10 percent of the corresponding errnod pcamiuma: Incutrid 
losses are  t y p i c a l l y  cxpectad to be 25 petcrn t  of earned premiums, $0 thi3 
formula would generally allow payments from the contingency crserve when 
Incurred losses reach 35 percent of earned grpiurnr .  
guaranty  insurers do not actually file their 
losscs.m 

nowwee,  mortgaqt 
r a t e  formula expacted 

The bill rcqufrtr tuo scparrtr r e s e r v e s ,  a policyholder's r e J e f w  
and a contingency reserver 
at the rmqulrrd amount tha inaurer must cease transacting nmw businerr. 
The amount of the policyholder's reserve is dependent on two mrin LaCtOtJ: 
(1) the total indebtedness as a percentage of thb v a l u r  of thr C O l h t * r a L  
property and (2) tho percentage of covctagr assumed by tha lnsurtt~ The 
h i g h e r  the percentage of each of these factors, t h e  highee the bmOURt Of 
the policyholderls resitvr per $100 of the face amount of the mortgAge* 
(The highest reserve amount i s  $2 pet $100 of the face amount Of the 

Xf the policyholder's reserve i r  nQt maintained 
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mortgage, when 100 percent of the coverage ia assumed and total 
indebtedness is greater than 75 percent of the value of the proparty.) 

50 percent o f  earned premiums to be reserved. However, t h e  conringeney 
reserve in the bill may be g r e a t e r  than 50 percent of earned premiums if 
the policyholder's reserve ~ e a c h e s  a certain magnitude. Current law 
requires the contingency reserve to be maintained for the term of the 
policy. The b i l l .  requires the contingency reserve to be maintained Lor 126 
months. The contingency reserve would be available to make loss payments 
e i t h e r  when incurred losses exceed 35 percent of earned pramiumr in that 
year or when incurred losses exceed 70 percent o f  the amount contributed to 
the cantingency reserve. (Since at least 5 0  percent of earned premiums 
must be deposited in the cantingency reserve, 70 percent of this amount 
would be at least 3 5  percent of earned premiums.) In Summary, the new 
r e s e r v e  requirrment would be a t  least as much as the present reserve  
~equicement, bur i n  same cases would be slightly mart. 

payments made from the contingency reserve. 

l . i a b i I . i t 2  that may be assumed by an insurer. A s  amended, no mottgaqe 
guaranty insurer may assume a total liability under its pol ic ies ,  net of 
feinsurance, exceeding 25 times i t s  paid in capital, surplus, and 
contingency reserve combined. 
states s u c h  as California, New York and Wisconsin have t h i s  requirement. 
The 25:L r a t i o  is also an eligibility requirement for the Federal Horn8 Loan 
Mortgage Corporation. The Department O C  Insurance has adopted a rule ( 4 -  
2.07, Fla. Admin. Code) w i t h  a similar 25:l limitation, but which doer not 
take into account the amounc o f  t h e  contingency resezvc. hn argUUIent may 
be made t h a t  this rule exceeds the departmcnt'r legislative authority. 

The contingency r e s e r v e ,  similar to present law, requires at least 

T h e  b i l l  requires the F l o r i d a  Department of Insurance to approve 

Section 7. A new s e c t i o n  is created limiting t h e  total outstanding 

The NAIC model act and regulations o f  other 

t 

i 

Seetian B .  Section 635.051 a p p l i e s  all requirmmcnts that apply  
eneral li-aacntq t n  aaents  of ~n ottgage guaranty insurers, with c a r b  

:xceptions. Such an agent is limited to the handling of mortgage guaranty 
'insurance only. Presently an examination of a mortgaqo guaranty agent may 
be rrquiced ak t h e  disctekion of the department. 
examination may be required if the insurer guarantees that the applicant 
will receive the necessary training. 

premium for mortgage guaranty insurance shall not be deemed to constitute 
p a r t  of the  cost of, or interest upon, any mortgage loan. 

depattrnant and rater to be filed with the department. An amendment 
clarifier that rate filings are far informational purposes only and are not 
subject to department approval. 

Section 11, 
authorizes the department to adapt rules  purruant to this chapter. 

Section 12. A new section would be added raquitinq ooctgsqe 
guaranty insurance policies to contain a claura as condition ptecrdent to 
payment that th8 inrurmd restore the propetty to I t$  condition a t  the tima 
of issuance of t h e  policy, reasonable wear and tear  baing axcaptad.  Nearly 
all mortgage guaranty insurance policies contain a tar torat ion  of property 
clause. Without rueh a c l a u s e ,  an insurer would in e f f e c t  be insuring 
against t o t a l  destruction of the property by f i r e  or other hazard. 

the Insurance Code ers. mi s Shou Id b e z i p p L y - c u r  
considered ~ 

'currently subject to these  I oC the code. 

As amended, no 

Section 9. No change is made to 1. 635.061 which prOvid8S thdt the 

Section 10. Sect ion 635.071 requirrr t o m s  to be approved by the 

Only editorial changes a r e  mad# to I, 635.081 which 

Section 13. A new u p t i o n  would c l a r i f y  that  certain ptOviSiOns O f  

Section 1 4 .  This chapter is reenacted as amended. 



Page 4 
PCB e3-8/na /SB 

Section 15. chapter 635 Is repealed on Octdbar I r  1993 ,  to be 

Section 16. The new reserve  requirements only a e a l y  to policies 

Section 17. This act becomes e f f e c t i v e  October 1, 1983. 

reviewed pursuant to the Regulatory Sunset A c t .  

issued or renewed on Or after October l r  1983. 

111. ECONOMIC IMPACT C O N S I D E M T I O N S  

A .  PRIVATE SECTCR CONSIDERATIONS 

There are currently 61 casualty and surety i n s u r e r s  writing martgage 
g u a r a n t y  insurance fn Plarida. T o t a l  premiums earnad in 1981 were $17.6 
million and incurred l o s s e s  were  $5.4 million, a 3 1  prcEant 108s K a t i O .  
The lcading writer in Florida is the Mortgage Guaranty Insurance 
Csrporation, whose premiums written in 1981 accounted for 31# Of the 
market. The top three writers account for 6 1 t  of the market and the top  
e i g h t  account for 954, 

! 

The solvency of t h e  mortgage guaranty iasurrnce bUSin8r8 i s  
t r e n g t h e n e d  by risk limitations and c e s e c v e  raquitraenta, d e s i g n e d  t o  

l r o t e c t  policyholders against peEiOds of depress ion OK 3 e v i r e  recession. 
'he ,tap t e n  mortgage guaranty insurers fn Florida  were contacted fat  
inancial information in order to determine whether any of thrm would 

exceed the 25:l limitation explained in sect ion 7. (The total liability 
assumed by each company is not on f i l e  with the department.) 
tespondcd, none af which exceed this limitation based on t h e  d a t a  
submi teed .  

S i x  companies 

B .  PUBLIC SECTOR CONSIDERATIONS 

The reenactment or repeal of t h i s  chapter would n o t  significantly 
e f f e c t  the  revenue or  expenses of the Department of Insurance, The repeal 
of the chapter would simply eliminate the limitations imposed on uriting 
t h i s  line of insurance. ' Conceivably repeal  could r e s u l t  in additional 
w r i t i n g s  ,ar.d additional premium t a x  revenue. 

I V .  COMMENTS 

V .  AMENDMENTS 

Staff D Irec to r  : 


