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SUMMARY OF THE ARGUMENTS 

T h e  o n l y  d i f f e r e n c e  b e t w e e n  i n d i g e n t  a n d  n o n - i n d i g e n t  

p r i s o n e r s  s e e k i n g  a c c e s s  t o  ~ u b l i c  r e c o r d s  t o  w h i c h  t h e y  a r e  

e n t i t l e d  i s  t h e i r  a b i l i t y  t o  F a y .  W h e r e  a v i a b l e  a l t e r n a t i v e  

i s  a v a i l a b l e  w h i c h  w o u l d  g i v e  m e a n i n g  t o  t h e  ~ r o m i s e  o f  t h e  

F l o r i d a  P u b l i c  R e c o r d s  l a w s ;  t h e  F l o r i d a  C o n s t i t u t i o n ,  a n d  

m i n i m i z e  n e e d l e s s  c o p y i n g  e x F e n s e s ,  t h a t  a l t e r n a t i v e  s h o u l d  

b e  u t i l i z e d .  

T h e  r e a s o n a b l e  a l t e r n a t i v e  i s  t o  h a v e  t h e  r e l e v a n t  

c u s t o d i a n  ( i f  h e  o r  s h e  i s  n o t  w i l l i n g  t o  b e a r  t h e  c o p y i n g  

c o s t )  s e n d  t h e  r e c o r d s  t o  t h e  p r i s o n  a u t h o r i t y  w h e r e ,  i n  a 

s u p e r v i s e d  s e t t i n g ,  t h e  p r i s o n e r  c a n  d e t e r m i n e  w h a t  d o c u m e n t s  

a r e  r e l e v a n t  t o  h i s  o r  h e r  c l a i m .  T h o s e  d o c u m e n t s ,  i f  n o t  

a l r e a d y  a v a i l a b l e  t o  t h e  p r i s o n e r  f r o m  h i s  o r  h e r  a t t o r n e y  s h o u l d  

t h e n  b e  c o ~ i e d  a t  t h e  p r i s o n ,  a n d  t h e  o r i g i n a l  f i l e  r e t u r n e d  

t o  i t s  c u s t o d i a n .  

1 .  



STATEMENT OF THE CASE AND THE FACTS 
(Course Of The Proceedings Below) 

Lee Max Hyder apFealed the Circuit Court's Order, granting 

in part and denying in p a r t ,  his petition to access the State 

Attorney f o r  Hillsborough County (13th Judicial Circuit) 

investigative files and records in Hyder's criminal c a s e  pursuant 

to Section 119.07, Florida Statutes, or what is more commonly 

referred t o  as the Public Records Act, free of ~ o s t a g e  and 

c o ~ y i n g  costs as he was a n  insolvent Florida State ~ r i s o n e r .  

The Second District Court o f  AFI;eal affirmed the trial 

court's denial of Hyder's petition to access his files and 

records free of costs. Hyder State, 18 F1a.L.Weekly D2199 

(Fla. 2nd DCA October 8, 1993). However, troubled by the 

tension caused by case law denying f r e e  c o ~ i e s  of  records to 

indigent ~ r i s o n e r s ,  and the clear right o f  access to public 

records, the District C o u r t  o f  A ~ ~ e a l  certified to this Court 

the question of what procedures are to be employeed to provide 

those records t o  unrepresented prisoners seeking them in 

conjunction with post-conviction relief. Id. 

Lee Max H y d e r ,  appearing ~ r o .  se., filed a t i m e l y  notice 

seeking this Court's discretionary review and his brief o n  the 

merits now f o l l o w s .  

2. 



ARGUMENT 

THE APPROPRIATE METHOD OF DISCLOSURE OF PUBLIC 
RECORDS HELD BY A STATE ATTORNEY OR COURT CLERK 
TO AN INDIGENT PRISONER IS TO HAVE THOSE RECORDS 
MAILED TO THE PRISON FACILITY FOR SUPERVISED 
INSPECTION AND REVIEW BY THE PRISONER, AND 
COPYING BY THE PRISON AUTHORITIES. 

T h e  S e c o n d  D i s t r i c t  C o u r t  o f  A ~ p e a l  h a s  c e r t i f i e d  t h i s  

q u e s t i o n  as  o n e  o f  g r e a t  ~ u b l i c  i m p o r t a n c e :  

WHAT IS THE APPROPRIATE METHOD OF DISCLOSURE 
OF PUBLIC RECORDS HELD BY THE STATE ATTORNEY 
OR CLERK OF THE COURT WHERE THE RECORDS ARE 
REQUESTED BY AN UMREPRESENTED PRISONER WHO 
SEEKS THE RECORDS IN CONJUNCTION WITH A 
MOTION FOR POST-CONVICTION RELIEF? 

Hyder State, 1 8  Fla.L.Weekly D2199 (Fla. 2nd DCA October 

1 8 ,  1993). T h e  i s s u e  i s  a r e c u r r i n g  o n e ;  t h e  S e c o n d  a n d  F i r s t  

D i s t r i c t  C o u r t  o f  AFpea l  c e r t i f i e d  t h e  i d e n t i c a l  q u e s t i o n  i n  

Roesch v. State, 596 So. 2d. 1214 ,  1215 (Fla. 2nd DCA 1992), 

review g r a n t e d ,  617 S o .  2d. 320 (Fla. 1993)(0ral Arguments 

September 1 ,  1993)  a n d  Campbell y. State, 593  S o .  2d. 1148, 

1150 (Fla. 1 s t  DCA 1992). 

T h i s  q u e s t i o n  i s  t h e  p r o d u c t  o f  t h e  m a n d a t e  o f  Section 

119.07(l)(a), Florida Statutes a n d  a s e r i e s  o f  c a s e s  i n  t h i s  

C o u r t  g i v i n g  t h e  s t a t u t e  c o n t e n t  i n  t h e  c o n t e x t  o f  

p o s t - c o n v i c t i o n  ~ r i s o n e r  r e t i t i o n s  s e e k i n g  d i s c l o s u r e  o f  p u b l i c  

r e c o r d s .  T h e  S t a t u t e  p r o v i d e s ,  i n  ~ e r t i n e n t  p a r t :  

3. 



119.07(l)(a) Every person who has custody of 
public records shall permit the records to be 
inspected and examined by any person desiring 
to do s o ,  at reasonable times, under 
reasonable conditions, and under supervison 
by the custodian of the records or his 
designee. The custodian shall furnish copies 
of the records upon payment of fees as 
prescribed b y  law, upon payment of the actual 
cost of duFlication of the copies. 

T h e r e  is no dispute t h a t  Hyder, and other similarly 

situated prisoners, are entitled to public records access to 

a state attorney's criminal investigative file after their 

conviction and judgment have become final. State - v. Kokal, 

562 So.  2d. 324 (Fla. 1990). Provenzano v. Dugger, 561 S o .  

2d. 541 (Fla. 1990).See Also, Mendyk y. State, 592 S o .  2 d .  1076 

(Fla. 1992)  

Two questions are embodied in the certified question: 

(1) Are Frisoners entitled t o  copies o f  the files without Fayrnent 

if they are indigent and (2) if not, how is the custodian 

o f  records to discharge his or her resFonibility to " permit 

the records to be inspected and examined'' when the rerson 

seeking access is incarcerated? 

The Second District h a s  held "that there is n o  right 

to free copies of the criminal investigative files of the state 

attorney" where the ~ r i s o n e r  had "already prosecuted his 

post-conviction motions and the related appeal .... '' Yanke v. 

4. 



State, 588 So. 2d. 4,5 (Fla, 2nd DCA 1991) .  T h e  F i r s t  D i s t r i c t  

h a s  h e l d  t h a t  a ~ r i s o n e r  "would not be entitled to copies of 

the records without paying reasonable copying costs, nor would 

the Frisoner be entitled to a list of documents, nor would 

the custodian be required to provide the original file to the 

prisoner at the place of incarceration.... CamFbell 5 State, 

593 So. 2d. 1148,1149 (Fla. 1st DCA 1992) (citations omitted). 

U n s u r e  o f  i t s e l f ,  t h e  CamFbell c o u r t  c e r t i f i e d  t h e  same 

q u e s t i o n  e c h o e d  b y  t h e  Hyder a n d  Roesch c o u r t s .  T h u s  t h i s  

C o u r t  m u s t  f a c e  t h e  c o n u n d r u m :  Are Section 119.07(l)(a) a n d  

Kokal e m F t y  ~ r o m i s e s  t o  e m p t y  ~ o c k e t e d  r r i s o n e r s ?  

CamFbell; Roesch; Yanke; a n d  now Hyder, a l l  h o l d  t h a t  

a r i g h t  t o  i n s F e c t  a p r o s e c u t o r ' s  f i l e s  d i d  n o t  i n c l u d e  a r i g h t  

t o  f r e e  c o ~ i e s  o f  t h o s e  f i l e s  f o r  i n d i g e n t  i n m a t e s .  Campbell; 

Roesch; a n d  Hyder, h o w e v e r ,  h a v e  a s k e d  t h i s  C o u r t  t o  

d e t e r m i n e  how t h e  ~ r o s e c u t o r s  a n d  c l e r k s  o f  c o u r t  s h o u l d  d i s c l o s e  

~ u b l i c  r e c o r d s  t o  a n  u n r e F r e s e n t e d  ~ r i s o n e r  who w a n t s  t h e m  i n  

c o n j u n c t i o n  w i t h  f i l i n g  a ~ o s t - c o n v i c t i o n  m o t i o n .  

H e r e ,  H y d e r  s e e k s  a c o m F r e h e n s i v e  a n s w e r  t o  t h i s  i s s u e  

a n d  w o u l d  b r o a d e n  i t  t o  i n c l u d e  t h e  r e c o r d s  o f  d e f e n s e  c o u n s e l  

a n d  c o l i c e  a g e n c i e s  as w e l l  a s  ~ r o s e c u t o r s  a n d  c l e r k s .  

5 .  



H y d e r  a r g u e s  t h a t  a s  a n  i n d i g e n t  i n m a t e  s e e k i n g  t o  f i l e  

a r o s t  c o n v i c t i o n  m o t i o n  h e  h a s  a r i g h t  t o  f r e e  a c t u a l  i n s F e c t i o n  

o f  t h e  c l e r k ' s ,  s t a t e  a t t o r n e y ' s ,  a n d  p o l i c e  a g e n c y ' s  f i l e s  

i n  h i s  own c a s e .  T h e s e  a g e n c i e s  c a n  s a t i s f y  t h i s  r i g h t  i n  

v a r i o u s  w a y s ,  u s u a l l y  s e n d i n g  f r e e  c o p i e s  o f  t h e  f i l e  t o  H y d e r  

or by s e n d i n g  t h e  a c t u a l  f i l e  t o  t h e  p r i s o n  f o r  c o n t r o l l e d  

i n s r e c t i o n .  T h e s e  r i g h t s  a r e  f o u n d e d  o n  ( 1 )  d u e  p r o c e s s  o f  

law a n d  t h e  a c t ' s  F r o v i s i o n  f o r  r e a s o n a b l e  a c c e s s ,  ( 2 )  t h e  

c o n s t i t u t i o n a l  r i g h t  t o  e q u a l  p r o t e c t i o n  o f  t h e  l aw ,  ( 3 )  a 

s t a t u t o r y  r i g h t  u n d e r  s e c t i o n  57 .081 ,  F l o r i d a  Statute, t o  f r e e  

a s s i s t a n c e  f r o m  t h e  c l e r k s  a n d  s h e r i f f s  i n  c o u r t  a c t i o n  a n d ;  

( 4 )  t h i s  C o u r t ' s  L o w e r  a n d  a u t h o r i t y  t o  e s t a b l i s h  a f a i r  

p r o c e d u r e .  

I n  c a s e s  l i k e  t h e  p r e s e n t  o n e ,  t h e  S t a t e  u n r e a s o n a b l y  

a n d  u n f a i r l y  s u b j e c t s  i n d i g e n t  i n m a t e s  t o  p h y s i c a l  c o n s t r a i n t s  

w h i c h  p r e c l u d e  m e a n i n g f u l  a c c e s s .  C o n t r a r y  t o  t h e  a c t ,  t h e  

S t a t e  i s  p h y s i c a l l y  F r e v e n t i n g  H y d e r  f r o m  v i e w i n g  t h e  r e c o r d s  

b y  c o n f i n i n g  h i m  far away f r o m  t h e   lace w h e r e  i t  p r o v i d e s  t h e  

r e c o r d s  f o r  i n s F e c t i o n .  B y  c o n f i n i n g  h i m ,  t h e  S t a t e  a l s o  

p r e v e n t s  H y d e r  f r o m  e a r n i n g  t h e  f u n d s  n e c e s s a r y  t o  F a y  f o r  

c o p y i n g  a n d  p o s t a g e .  A c c o r d i n g l y ,  p e r m i t t i n g  H y d e r  t o  p a y  

f o r  t h e  c o ~ i e s  o r  t o  come t o  t h e  p r o s e c u t o r ' s  o f f i c e  t o  i n s p e c t  

t h e  r e c o r d s  i s  a m e a n i n g l e s s  ~ r i v i l e d g e .  

6 .  



F u r t h e r m o r e ,  H y d e r  i s  s e e k i n g  a c c e s s  t o  t h e  p r o s e c u t o r ' s  

r e c o r d s  i n  o r d e r  t o  f i l e  a p o s t  c o n v i c t i o n  m o t i o n  f o r  r e l e a s e  

f r o m  c u s t o d y .  B e c a u s e  h e  h a s  n o  m e a n i n g f u l  a c c e s s  t o  t h e  

p r o s e c u t i o n ' s  r e c o r d s ,  h o w e v e r ,  h e  c a n n o t  u s e  t h e s e  r e c o r d s  

t o  ~ r o v i d e  t h e  e v i d e n t i a r y  b a s i s  n e c e s s a r y  t o  s u p p o r t  h i s  p o s t  

c o n v i c t i o n  m o t i o n  a n d  t h e r e b y  g a i n  h i s  r e l e a s e  f r o m  c u s t o d y  

s o  t h a t  h e  c a n  h a v e  m e a n i n g f u l  a c c e s s  t o  t h e s e  r e c o r d s .  T h e  

s t a t e  h e r e  g i v e s  o n  o n e  h a n d  w h a t  i t  u n f a i r l y  t a k e s  away w i t h  

t h e  o t h e r .  T h e  c o n d i t i o n s  i t  i m p o s e s  u ~ o n  H y d e r  v i o l a t e  t h e  

a c t  a n d  c o n s t i t u t i o n a l  d u e  p r o c e s s  b e c a u s e  t h e  c o n d i t i o n s  

u n r e a s o n a b l y  a n d  u n f a i r l y  m a k e  m e a n i n g l e s s  t h e  r i g h t  i n  F l o r i d a  

t o  h a v e  a c c e s s  t o  p u b l i c  r e c o r d s  u s e f u l  t o  c h a l l e n g e  H y d e r ' s  

i n c a r c e r a t i o n .  A l l o w i n g  s u c h  c o n s t r a i n t s  t o  ~ r e v e n t  m e a n i n g f u l  

a c c e s s  t o  t h e  r e c o r d s  i n  t h i s  m a n n e r  i s  u n r e a s o n a b l e ,  u n f a i r ,  

a n d  a c l a s s i c  C a t c h - 2 2  b e c a u s e  t h e  same ~ h y s i c a l  c o n s t r a i n t s  

a r e  s i m u l t a n e o u s l y  t h e  s u b j e c t  o f  t h i s  l e g a l  a c t i o n  a n d  t h e  

v e r y  r e a s o n  i t  s h o u l d  n o t  s u c c e e d .  

I n  t h e   resent s i t u a t i o n ,  H y d e r  a n  i n d i g e n t  Florida 

p r i s o n e r  d i d  n o t  w a i v e  a n  o ~ ~ o r t u n i t y  t o  v i e w  t h e  ~ r o s e c t i o n ' s  

f i l e  b e f o r e  h i s  a p p e a l  was o v e r ,  b e c a u s e  t h o s e  f i l e s  were n o t  

p u b l i c  a t  t h e  t i m e .  S t i l l ,  H y d e r  h a s  n e v e r  s e e n  t h e s e  f i l e s ,  

c o u l d  n o t  h a v e  s e e n  t h e m ,  a n d  c a n n o t  s e e  t h e m  b e c a u s e  h e  i s  

i n  p r i s o n  a n d  h a s  n o  m o n e y .  M o r e o v e r ,  t h e  n a t u r e  o f  t h e s e  

f i l e s  i s  s u c h  t h a t  H y d e r  c a n  h a r d l y  b e  c h a r g e d  w i t h  k n o w i n g  

t h e i r  c o n t e n t s .  

7. 



T h e  r e a l  q u e s t i o n  i n  t h i s  c a s e  a r i s e s  n o t  o n l y  b e c a u s e  o f  

H y d e r ' s  i n d i g e n c e ,  b u t  b e c a u s e  h e  i s  c a t e g o r i c a l l y  n o t  a man 

o n  t h e  s t r e e t  who c o u l d  r e v i e w  t h e  r e q u e s t e d  r e c o r d s  a t  t h e i r  

o r d i n a r y  c u s t o d i a l  l o c a t i o n .  H i s  l i b e r t y  h a s  b e e n  r e s t r a i n e d .  

I f  t h e  S t a t e ' s  F u b l i c  r e c o r d s  w o u l d  h e l F  H y d e r  o r  a n y  i n d i g e n t  

p r i s o n e r  e s t a b l i s h  t h a t  h i s  o r  h e r  c o n v i c t i o n  was w r o n g f u l ,  

a c c e s s  t o  t h o s e  r e c o r d s  must n o t  b e  c o n d i t i o n e d  u ~ o n  t h e  a b i l i t y  

t o  g o  t o  t h e  c u s t o d i a n ,  o r  t o  p a y  f o r  t h e  c r i t i c a l  d o c u m e n t .  

U n f o r t u n a t e l y ,  H y d e r  o r  a n y  i n d i g e n t  p r i s o n e r  c a n n o t  

c o n c l u s i v e l y  e s t a b l i s h  h i s  o r  h e r  p a r t i c u l a r  n e e d  f o r  a ~ r e v i o u s l y  

u n d i s c l o s e d  r e c o r d  u n l e s s  r e a l  a c c e s s  t o  t h o s e  r e c o r d s  i s  

p r o v i d e d .  T h e  a r g u m e n t  f o r  a c c e s s  i s  e x t r e m e l y  c r u c i a l  a n d  t h e  

stakes a r e  h i g h .  

A .  Traylor y. State Sets The Stage For  
R e q u i r i n g  The State To Provide E q u a l  
Access TO Indigent Prisoners Seeking 
Public Records. 

I n  Traylor - v .  State, 596 So. 2 d .  957 ( F l a .  1992 ,  t h i s  

C o u r t  w r o t e :  
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The Equal  Protection Clause of o u r  state 
constitution was framed to address all forms 
of invidious discrimination under the law, 
including any persistent disparity in the 
treatment of  rich and poor. We conclude that 
our clause means j u s t  what it says: Each 
Florida citizen -- regardless of financial 
means -- stands on equal footing with all 
others in every court of law throughout the 
state. 

- Id. 596 S o .  2 d .  at 969 (citations omitted). A literal 

application of that language could end this case in f a v o r  of 

Hjder an indigent Florida rrisoner. 

Equally, t h e  federal constitution and our United States 

SuFreme Court guarantee equal treatment for b o t h  rich and p o o r  

in the criminal trial realm. In Griffin - v .  Illinois, 351 

U . S .  12  (1956)  and DouRlas California, 373 U.S. 353 ( 1 9 6 3 ) ,  

t h e  court required the state t o  provide free t r a n s c r i ~ t s  and 

counsel t o  all indigents o n  their first appeal o f  right: 

"destitute defendants must be afforded an adequate appellate 

review as defendants who have money enough to bug  transcripts. 11 

351 U . S .  at 1 9 .  

[A] State may not grant appellate review in 
such a way as to discriminate against some 
convicted defendants on account of their 
poverty. . . [Tlhe issue is whether or not an 
indigent shall b e  denied the assistance of 
counsel on appeal. . . [Tlhe e v i l  is the same: 
discrimination against the indigent. For 
there can b e  no equal justice where the kind 
of apFeal a man enjoys "deFends on t h e  amount 
of money h e  has." 

372 U . S .  at 355 (citations omitted). 
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H y d e r  d o e s  n o t  d i s c o u r a g e  t h i s  C o u r t  f r o m  i n v o k i n g  i t ' s  

Traylor ~ r i n c i ~ l e  a n d  e r a d i c a t i n g  p o v e r t y ,  b u t  w e  d o u b t  t h i s  

C o u r t  w i l l  d o  s o .  T h e r e f o r e ,  H y d e r  s u g g e s t s  a n  a l t e r n a t i v e  

w h i c h  s t r i k e s  a f a i r  b a l a n c e  b e t w e e n  i m F e c u n i o u s n e s s ,  e m p t y  

p u b l i c  r e c o r d s  a c c e s s  p r o m i s e s ,  e q u a l  p r o t e c t i o n  a n d  t h e  s t a t e ' s  

f i s c .  

B. Move The Mountain To Mohammed 

H y d e r ' s  s u g g e s t i o n  i n  t h e  i n s t a n t  c a s e  - - t h a t  t h e  S t a t e  

s h o u l d  p r o v i d e  m e a n i n g f u l  a c c e s s  t o  t h e  r e c o r d s  b y  s e n d i n g  t h e m  

t o  t h e  p l a c e  o f  i n c a r c e r a t i o n  - - m a y  o b v i a t e  t h e  n e e d  t o  r e a c h  

t h e  f e e  i s s u e .  I f  n o  e x c u l p a t o r y  d o c u m e n t s  a r e  l o c a t e d  t h e r e  

w o u l d  b e  n o t h i n g  t o  b e  c o ~ i e d .  A p r i s o n e r  who f o u n d  F r e v i o u s l y  

u n d i s c l o s e d  p o t e n t i a l l y  e x c u l p a t o r y  d o c u m e n t s  s h o u l d  h a v e  l i t t l e  

d i f f i c u l t y  o b t a i n i n g  f r e e  c o p i e s  o f  t h o s e  u n d e r  Brady v. 
Maryland, 373 U.S. 83 ( 1 9 6 3 ) .  I f  t h e  same p r i s o n e r  mere ly  

w a n t e d  f r e e  c o p i e s  o f  d o c u m e n t s  t h a t  h e  h a d  f o u n d ,  b u t  w h i c h  

were not ~ o t e n t i a l l g  e x c u l p a t o r y ,  n o  l i b e r t y  i n t e r e s t  w o u l d  

b e  a f f e c t e d ,  a n d  t h e  S t a t e ' s  d e m a n d s  f o r  c o ~ y i n g  a n d  p o s t a g e  

f e e s  w o u l d  b e  m o r e  d e f e n s i b l e .  Access  i s  t h e  t h r e s h o l d  i s s u e ;  

t h e  n e e d  t o  i m p o s e  c o p y i n g  c o s t s  m a y  b e  a v o i d e d  i f  a c c e s s  r e v e a l s  

n o t h i n g  u s e f u l .  C o m p l e t e  a n d  u n l i m i t e d  a c c e s s  a n d  c o ~ y i n g  a r e  

~ r o v i d e d  t o  t h e  f r e e  a n d  f u n d e d  u n d e r  t h e  P u b l i c  R e c o r d s  Law.  

Access  a n d  n a r r o w  d e m a n d s  f o r  c o p y i n g  s h o u l d  b e  m a d e  a v a i l a b l e  

f o r  t h e  i m F r i s o n e d  a n d  t h e  i m p e c u n i o u s .  
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The compromise position presented here - - provide an 

opportunity f o r  Hyder t o  review public records a t  the place 

of  incarceration - - has been adopted by at least one federal 

court. See ,  United States Davidson, 438 F.Supp. 1253 (N.D. 

Ind. 1977). Davidson sought copies of documents which h a d  b e e n  

provided to trial and aFpellate counsel, as w e l l  as previously 

undisclosed records. The court ordered Davidson to obtain what 

he could from prior counsel then gave him directions on what 

procedures should be employeed in allowing him to access the 

additional records he sought. The court held the record should 

be forwarded to Davidson's place of incarceration where the 

Warden could act as custodian o f  those records and return them 

after Davidson was given a chance to review and c o ~ y  exculpatory 

material. I Id. 4 3 8  F . s u ~ p  at 1256. 

Hyder's suggestion that in t h e  limited circumstances 

 resented in this case, in which requestor's liberty is at: 

stake, this Court should construe the statute's promise of 

allowing access "at reasonable times, under reasonable 

conditions, and under supervision by t h e  custodian of the public 

records or h i s  designee" as allowing access t o  an indigent 

prisoner wherever in Florida he m a y  be. Additionally, 

designating a prison employee as the su~ervisor is both simple 

and statutorily sound. Of course, the custodian might decide 

1 1 .  



t h a t  i t  i s  e a s i e r  a n d  ~ e r h a p s  e v e n  c h e a ~ e r  t o  copy t h e  f i l e .  

I n  t h a t  c i r c u m s t a n c e  s e n d i n g  t h e  c o p i e d  f i l e  m o o t s  a n y  o t h e r  

i s s u e :  H y d e r  h a s  o b t a i n e d  a c c e s s .  

C. Is The Ultimate F e e  Issue One Of Equal Protection? 

A s s u m i n g  t h a t  f r e e  c o ~ y i n g  o f  S t a t e  A t t o r n e y  r e c o r d s  f o r  

H y d e r  i s  n o t  a n  a c e r t a b l e  c h o i c e  f o r  t h e  S t a t e  o r  t h i s  C o u r t ,  

H y d e r  h a s  s u g g e s t e d  a t w o - s t e p :  f i r s t  a c c e s s ,  t h e n  c o p y i n g  

p e r t i n e n t  d o c u m e n t s .  A t  s o m e  j u n c t u r e  t h e  i s s u e  o f  c o p y i n g  

f e e s  b e c o m e s  m e r e l y  o n e  o f  d o l l a r s .  An a n a l y s i s  o f  t h e  s t a t u t e  

s u g g e s t s  t h a t  i t  i s  s i m p l e :  t h o s e  who c a n  p a y ,  c a n  r e c e i v e ;  

t h o s e  who c a n n o t  p a y ,  c a n n o t  r e c e i v e .  F o r  t r u l y  u s e f u l  

d o c u m e n t s ,  n o  r a t i o n a l  b a s i s  e x i s t s  f o r  s u c h  a d i s t i n c t i o n .  
1 /  

D i l i g e n t  r e s e a r c h  h a s  r e v e a l e d  f e w  c a s e s  a d d r e s s i n g  t h e  

i s s u e ,  a n d  n o n e  by S t a t e  S u ~ r e m e  C o u r t s .  T h e  f ew a v a i l a b l e  

c a s e s  come t o  d i f f e r i n g  c o n c l u s i o n s .  S e e ,  e.g., Hamm Donley, 
2/ 

~ 

1/ P o v e r t y  s t a n d i n g  a l o n e ,  i s  n o t  a s u s p e c t  c l a s s i f i c a t i o n ,  
Harris 5 McRae, 448 U . S ,  297 ,  100 S.Ct. 2 6 7 1 ,  6 5  L.Ed.2d. 784 
(1980) .  H e i g h t e n e d  s c r u n i t y  m a y  b e  a F p r o p r i a t e  i n  t h i s  c a s e ,  
h o w e v e r  , w h i c h  p o t e n t i a l l y  i m F a c t s  f u n d a m e n t a l  r i g h t s  o f  
p r i s o n e r s .  An a d d i t i o n a l  a r g u m e n t  i s  t i e d  t o  t h e  s t a t e s  p r o p e r t y  
i n t e r e s t  c r e a t e d  b y  t h e  C h a p t e r  119  F r o m i s e  o f  a c c e s s  t o  p u b l i c  
r e c o r d s .  H a v i n g  g i v e n  e v e r y  p e r s o n  t h e  r i g h t  t o  a c c e s s ,  
r e s t r i c t i n g  i t  b a s e d  o n  w e a l t h  i s  p a r t i c u l a r l y  i n v i d i o u s .  

2 /  U n d e r  t h e  F e d e r a l  F r e e d o m  O f  I n f o r m a t i o n  A c t ,  a t  l e a s t  o n e  
c o u r t  h a s  h e l d  t h a t  a f e d e r a l  F r i s o n e r ' s  i n d i g e n t  s t a t u s  ( "  
. . . does not ips0 facto require waiver of search fees"), 
Rizzo y. T a y l o r ,  4 3 8  F.Supp. 895. 
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- N.E. 2d. - 9  1992 WL 50035 (Ohio Ct. A p p .  1992)(state public 

records law does not require a clerk of court to provide an 

indigent defendant with free copies of public records relating 

to arrest and conviction for as-yet unfiled post conviction 

motion). A lower New Y o r k  also concluded that an indigent 

seeking public records from the District Attorney was not 

entitled to the 6 4 9  pages of documents free of charge under 

that state's public records law. Whitehead Morgenthau, 

552 N . Y . S .  2d. 518 ( S u p .  Ct. N . Y .  1990). However, the c o u r t  

noted that Whitehead had f i l e d  both state and f e d e r a l  habeas 

petitions, and by virtue o f  those pending cases was not 

necessarily foreclosed from obtaining, free of charge, the 

documents that he damanded." Id. at 521. Thus, even in 
I_ 

denying his request, that court left the door open. 

Prisoners, like Hyder, seeking ~ o s t  conviction relief 

are constitutionally entitled to various forms o f  government 

assistance, albeit less than available t o  prisoners seeking 

direct appellate review. See, Bounds 5 Smith, 430 U.S. 817, 

97 S.Ct. 1491, 52 L.Ed.2d (1977)(establishing a right to 

access to the courts via adequate prison law libraries). O u r  

United States Supreme Court reviewed those post conviction rights 

noting: 

13. 



[Elven as it rejected a claim that indigent 
defendants have a constitutional right to 
appointed counsel for discretionary appeals, 
the court reaffirmed that States must "'assure 
t h e  indigent defendant an adequate 
opportunity to present his claims fairly." 
Ross v .  Moffitt, 417 U . S . ,  at 616 ,  94 S.Ct. at 
2447. "Meaningful access" to the courts is 
the touchstone. See Id, 6 1 1 ,  612, 615,  94 
S.Ct., at 2444-2446. 

Bounds - v .  Smith, 430 U.S. at 823 (emphasis supplied). 

When dollars are the imFedent, the Supreme C o u r t  has 

b e e n  unwilling to tolerate a total denial o f  access to courts, 

and h a s  instead a s k e d  t h e  S t a t e s  to b e  creative in balancing 

the competing interests: 

Moreover, our decisions have consistently 
required States to shoulder affirmative 
obligations to assure all prisoners 
meaningful access to the courts. It is 
indisputable that indigent inmates must be 
provided at state expense with p a p e r  and pen  
to draft legal documents with notarial 
services to authenticate them, and with 
stamps to mail them. States must forgo 
collection of docket fees otherwise payable 
to the treasury and expend f u n d s  for  
transcripts. State expenditures are 
necessary to pay lawyers f o x  indigent 
defendants at trial . . . , and  in appeals as 
of right . . .This is not to say that economic 
factors may not be considered, for example, 
in choosing the methods used to provide 
meaningful access. But the costs of protecting 
a constitutional right cannot justify its 
total denial. 

- Id., at 824-25 (citations and footnote omitted)(emphasis 

supplied). 
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The first question, then, is whether a constitutional 

right is ~otentially at stake in the present case. The answer 

is I1 yes". Hyder sought ~ u b l i c  records from the State Attorney's 

Office because he reasonably believed that government officials 

had information that should have been disclosed to him prior 

t o  trial. Hyder had, in the first instance, a constitutional 

right to that information before trial, and ultimately has 

a constitutional right to release from prison if he was 

wrongfully convicted. T h e  next question is whether Hyder's 

indigence, and the concomitant exFense t o  the State in providing 

some records free of charge, can justify a total denial of 

all records. 

Bounds suggests that a total denial is fundamentally 

unfair, esFecially when a similarly situated ~ r i s o n e r  with 

adequate funds could obtain the F u b l i c  records. Hyder recognizes 

the distance between total denial o f  Fublic records t o  indigent 

prisoners and carte blanche g i f t s  of such records b y  the State. 

The offered compromise seeks to balance the interests and narrow 

the distance, keeFing in mind at all times that there is no 

justification, no rational basis , for the continued 

incarceration of persons whose II public records'p file contains 
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31 
information which could set them free. 

CONCLUSION 

Thus, the common sense answer to the questions presented 

should be this: 

1 .  A State Attorney o r  Clerk of Court who is asked for 

~ u b l i c  records by a n  unre~resented prisoner seeking those records 

in conjunction with a motion f o r  ~ o s t  conviction relief should 

resFond t o  the rrisoner with a letter setting forth the costs 

o f  copying and postage for transmittal o f  those records. 

2 .  T h a t :  letter should a l s o  inform the prisoner that if 

he or she is financially unable to pay those costs, an affidavit 

o f  such insolvency should b e  sent t o  the records custodian and 

u ~ o n  receipt, the requested records will b e  transmitted t o  

the Warden or Superintendent o f  the facility at which the 

prisoner is incarcerated, with a copy of the transmitted letter 

3 /  Compare the ex~erience of  John Purvis, who s ~ e n t  10 y e a r s  
imprisoned for a murder he did not commit. In 1985, after 
the mentally handicapFed man confessed to various crimes under 
the questioning o f  detectives, he was tried and convicted by 
a jury. Two months later, the Broward State Attorney's Office 
received information about a ~ o s s i b l e  hired killer in the case, 
but the investigation was dropped. Only after Purvis' attorney 
filed a Fublic records request in 1992 was the post-trial 
investigation reoFened, and the a c t u a l  killer w a s  found. A s  
a direct result o f  that ~ u b l i c  records request, Purvis w a s  
free. J o s e ~ h  Williams and Trish Power, Anatomy Of A Wrong 
Conviction, The Miami Herald, January 1 6 ,  1993, page 1 A .  
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” 

s e n t  t o  t h e  p r i s o n e r .  I n  t h e  a l t e r n a t i v e ,  t h e  S t a t e  A t t o r n e y  

o r  C l e r k  i s  f r e e  t o  d e c i d e  t o  copy  t h e  f i l e  a n d  s e n d  i t  d i r e c t l y  

t o  t h e  F r i s o n e r .  

3 .  T h e  p r i s o n  o f f i c i a l  s h a l l  d e s i g n a t e  a n  e m F l o g e e  t o  

a c t  a s  c u s t o d i a n  o f  t h e  r e c e i v e d  f i l e  a n d  w i t h i n  10 d a y s  o f  

r e c e i p t  s h a l l  a r r a n g e  f o r  t h e  ~ r i s o n e r  t o  r e v i e w  t h e  f i l e  u n d e r  

s u p e r v i s i o n  o f  t h e  d e s i g n a t e d  c u s t o d i a n .  

4 .  I f  t h e  p r i s o n e r  d e s i r e s  c o p i e s  of  a n y  o f  t h e  c o n t e n t s  

o f  t h e  f i l e ,  t h e n  t h e  d e s i g n a t e d  c u s t o d i a n  s h a l l  e i t h e r  a r r a n g e  

f o r  t h o s e  c o p i e s  t o  b e  m a d e  a t  t h e  F r i s o n ,  o r  s h a l l  c o n t a c t  

t h e  F r i s o n e r ’ s  f o r m e r  c o u n s e l  t o  d e t e r m i n e  w h e t h e r  t h e y  h a d  

b e e n  p r e v i o u s l y  p r o v i d e d  t o  t h e  F r i s o n e r  o r  h i s  o r  h e r  c o u n s e l .  

5 .  A s s u m i n g  t h a t  s a t i s f a c t o r y  c o p y i n g  o r  a c c e s s  via f o r m e r  

c o u n s e l  i s  c o m F l e t e d ,  t h e  d e s i g n a t e d  c u s t o d i a n  s h a l l  r e t u r n  

t h e  f i l e  t o  t h e  o r i g i n a l  c u s t o d i a n  w i t h i n  4 5  d a y s  o f  r e c e i p t .  

R e s F e c t f u l l y  S u b m i t t e d ,  

D . O . C .  0 0 1 p 6  / F-09 
G l a d e s  C o r r e c t i o n a l  I n s t i t u t i o n  
500 O r a n g e  A v e n u e  C i r c l e  
B e l l e  G l a d e ,  F l o r i d a  3 3 4 3 0 - 5 2 2 2  
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IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 
LEE HYDER, ) 

1 
Appellant, 
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V. 
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) 
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CASE NO. 93-02678 

) 
) 
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1 
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STATE OF FLORIDA, 

Appellee. 

Opinion filed October 8, 1993. 

Appeal pursuant to Fla. 
P. 9.140(g) from the Circuit 
Court f o r  Hillsborough County; 
Diana M. Allen, Judge. 

R. App. 

:. . .  

PER CURIAM. 

Hyder appeals  from an order granting in par t  and  

denying in part his motion  t o  compel t h e  State Attorney's Office 

t o  provide access  t o  pub l i c  records .  We t rea t  Hyder's appeal as 

a p e t i t i o n  for w r i t  of certiorari. - See Roesch v. S t a t e ,  596 So. 

2d 1214 (Fla. 2d DCA 1992), review qranted, 617 So. 2d 320 (Fla. 

1993) * 



COPY of 

We deny 

the State 

the petition because Hyder is not 

Attorney's files free of charge. 

entitled to a 

See Roesch. - 
However, as in Roesch, we certify the  following question: 

WHAT IS THE APPROPRIATE METHOD OF 
DISCLOSURE OF PUBLIC RECORDS HELD 
BY THE STATE ATTORNEY OR CLERK OF 
THE COURT WHERE THE RECORDS ARE 
REQUESTED BY AN-UNREPRESENTED 
PRISONER WHO SEEKS THE RECORDS IN 
CONJ~NCTION WITH A MOTION FOR 
POSTCONVICTION RELIEF? 

- 3 -  

RYDER, A.C.J., DANAHY and CAMPBELL, JJ., Concur. 


