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Introduct ion 

This reply brief is submitted pursuant to the Interlocutory Order enkrd by the Court in 

this case. Briefs in opposition to the proposed amendment have been submitted by: (1) the 

coalition of twelve organizations which are parties to this brief (hereinafter Coalition brief or 

Coal. Br.), (2) the American Civil Liberties Union (hereinafter ACLU), (3) the Broward 

Hispanic Bar Association and the other three parties joining its brief, (4) the Florida Association 

of Community Relations Professionals (hereinafter FACRP), and (5) Parker Thompson and 

Arthur England. The lone brief in support of the proposd amendment is the one filed by its 

sponsor, the American Family Political Committee (hereinafter AFPC). The parties to this brief 

agree with the arguments presented by the other parties in opposition to the proposed amendment 

and endorse their positions. This reply will therefore focus on the arguments raised in the 

AFPC brief. As discussed below and in the initial brief of the Coalition, this Court should not 

certify for the ballot a measure which violates Florida statutory and constitutional requirements, 

seeks to unconstitutionally restrict the fundamental rights of many Florida citizens, and targets 

for harm a particular class of people -- gay and lesbian Floridians. 

I. THE BALLOT TITLE AND SUMMARY FALLS TO PROVIDE VOTERS FAIR 
NOTICE OF THE PROPOSED AMXNDMENT’S CHIEF PURPOSE. 

The AFPC’s simplistic and conclusory statement that the proposed measure’s title and 

summary are clear (AFPC Br. at 4) belies the measure’s far-reaching and complex effects as 

described in the initial Coalition Brief (Coal. Br. at 10-18, 22). The two cases cited by the 

AFPC clearly do not compel this Court to uphold their amendment. In Carroll v. Firestone, 497 

So.2d 1204 (Fla. 1986), the proponents of the amendment proposed to establish a state lottery. 

The summary explained that the amendment would authorize a state lottery, the proceeds from 
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which would go to a fund for state education. Thus, unlike the AFPC in this case, the 

proponents informed the voters of the chief purpose of the amendment and its intended effect. 

It is even more puzzling that the AFPC would cite Askew v. Firestone , 421 So.2d 151 (Fla. 

1982), which invalidated an initiative that failed to advise the public that there already existed 

a two-year ban on lobbying and whose chief effect was to abolish the total two-year prohibition. 

The Askew case supports the position of the opponents to the AFPC amendment whose summary 

is even more misleading than the one in Askew in explaining the present state of the law and the 

chief effect of the proposal. This Court in noted that "the proposal of amendments to 

the Constitution is a highly important function of government, that should be performed with the 

greatest certainty, efficiency, care and deliberation." 421 So.2d at 155, Crawford v, 

Gilchrist, 64 Fla. 41, 54, 59 So. 963, 968 (1912). The Court further noted that the summary 

must inform the voter of the full sweep of the proposal without indicating that it is less nor more 

extensive than it appears. & Justice Ehrlich's concurrence cited by the AFPC also finds that 

a summary which misleads or deceives the voters is not in compliance with statutory 

requirements, even if the framers did not intend to mislead or deceive. The Askew case cited 

by the AFPC therefore supports the position of the Coalition parties. 

While the ballot title and summary need not explain every detail of the proposed measure, 

this masure falls short of the legal requirements established by the statute and precedents set 

by this Court. Like its amendment and summary, the AFPC brief fails to tell this Court what 

the primary purpose of its initiative is. As the AFPC itself recognizes, the governing law 

regarding the initiative's title and summary requires "an explanatory statement..of the chief 

purpose of the measure," Fla. Stat. #101.161 (AFPC Br. at 12). As noted in the Coalition's 
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initial brief, in the letter mailed to interested voters along with the petition, the AFPC clearly 

states the measure's purpose: "to stop homosexual activists and other special interest groups 

from improper inclusion in discrimination laws". (&g Coal. Br., App., Exhib. C), A group 

which chooses as its toll-free number 1-800-Gay-Laws a), needs to be honest about its 

primary purpose. This Court must therefore reject the proposed initiative's summary because 

it is neither clear nor unambiguous and does not provide electors with "fair notice of the 

n to the Atto rnev proposed amendment's chief purpose". (citations omitted) Advisory O g ~ i o  

- Limit& Mari ne Net F ishing, 620 So.2d 997,999 (Fla. 1993); m e :  Advisory Op inion 

. .  

to the -ral - Homestead Valuation Limitation , 581 So.2d 586, 588 (Fla. 1991). 

Moreover, the burden of informing voters as to a measure's purpose falls properly to the ballot 

title and summary, not simply the public information regarding the initiative. Smith v. 

American Airlines, 606 So.2d 618, 621 (Fla. 1992). Assuming the measure's purpose is the one 

stated in the AFPC's own materials, the summary fails absolutely to meet that burden. 

Even if one disregards the initiative's purpose as articulated in the AFPC's official 

mailings, the ballot summary and title violate Fla. Stat. 8101.161. The purpose described in the 

AFPC's brief -- "to restrict laws regarding discrimination to certain classifications" (AFPC Br. 

at 4) -- violates this Court's central principle that the summary must "give the public fair notice 

of the meaning and effect of the proposed amendment". Grose v. F irestone, 422 So.2d 303,305 

(Fla. 1982). The AFPC brief does not provide an explanation of how to circumvent the problem 

of its failure to define central terms-- discrimination, condition, characteristic, trait, status, 

condition, right, privilege, or protection. The Coalition, which did not attempt to be 

exhaustive, identified seventy-seven laws that may be endangered by this proposed amendment, 
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depending upon the interpretation given to these terms. Coal. Br. at 13-17, Appendix D. 

It agrees with the briefs filed by the ACLU and the FACRP which identify other possible 

statutes put in danger. Regardless of the number of provisions that the proposed measure would 

ultimately effect, the summary does 

v. Firestone, 422 So.2d at 305 and thereby violates Fla. Stat. 8101.161. 

say "just what the amendment purports to do". Grow 

II. THE INITIATIVE'S MULTIPLE AND UNRELATED EFFECTS VIOLATE 
FLORIDA'S CONSTITUTIONAL SINGLESUBJECT REQUIREMENT FOR 
BALLOT INITIATIVES. 

Contrary to the AFPC's conclusory two-sentence argument (AFPC Br. at 3), a measure 

concerned with "discrimination", in which the failure to define crucial terms could lead to the 

repeal or revision of numerous statutory provisions, does not present a single subject as required 

by Article XI, 03, Florida Const., see also Advisory Op inion to the Attorney - Limited 

, 620 So.2d 997,999 (Fla. 1993). As discussed, Section I, the phrase Marine Net F ishirg 

"laws related to discrimination" may affect over seventy divergent laws. Even considering only 

. .  
. .  

the laws that might be affected, the measure's coverage is "SO broad as to fail to delineate [its] 

subject or subjects ... in any meaningful way". see F ine v. Firestone, 448 So.2d 984 (Fla. 

1984). 

Similar to the authority cited by it in the ballot summary argument, the only case cited 

by the AFPC, Evans v. Fi r- , 457 So.2d 1351 (Fla. 1984), stands for a proposition contrary 

to the one asserted by the amendment proponents. In Evans, while finding that the initiative 

violated the single subject requirement, this Court noted that "The test, as set forth in Fine, is 

functional and not lmtional, and where a proposed amendment changes more than one 

government function, it is clearly multi-subject." at 1354. The AFPC measure would impair 
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the function of government at the state, county and local levels. Further, depending on its 

reach, the measure might also limit the ability of the executive branch to issue policies if those 

policies are construed to have the power of laws.' Coal. Br. at 20-22). Its effect on the 

government's ability to respond to constituents' needs at all levels, combined with its effect on 

a potentially vast set of unrelated laws defy the AFPC's effort to reduce the measure's enormity 

under the umbrella of its unrestricted and undefined reference to "laws against discrimination". 

In Evans, this Court noted that "Where separate provisions of a proposed amendment are an 

'aggregation of dissimilar provisions [designed] to attract support of diverse groups to assure its 

passage', the defect is not cured by either application of an over-broad subject title or by virtue 

of being self-contained." (citation omitted), 457 So.2d at 1354. 

Moreover, if the measure's chief purpose is to "stop homosexual activists" as stated in 

the AFPC literature, then it could not provide a clearer example of the "logrolling" which this 

Court has rejected soundly. Evans v. F irestom , 457 So.2d at 1354, Fine v. F irestm ' 4-48 

So.2d at 995-96 (Fla. 1984) (Ehrlich, J., concurring). Although its campaign literature argues 

that this amendment is designed to stop homosexual activists, the AFPC brief states that the 

proposed amendment would limit "all groups other than those previously accorded 'minority' 

status." (AFPC Br. at 4, n. 4). Thus, the AFPC admits its measure would limit the rights of 

other groups in order to limit the rights of the group it targets. This willingness to restrict the 

rights of others in order to attack a group it believes is politically vulnerable is a textbook 

example of the logrolling concept. Whether the measure's neutral wording stemmed from a 

* The ambiguity of the term "laws" in this respect further underscores the inaccuracy of 
the measure's title and summary. 
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strategic decision that electors might support a measure appearing to favor civil rights but might 

oppose a more clearly anti-gay measure or from the AFPC's mistaken belief that a neutrally- 

worded proposal might escape constitutional challenge, the measure's effect on disparate laws 

and powers contains well over two unrelated provisions, "one which electors might wish to 

support and one which they might disfavor." Limited Marine Net F ishing, 620 so.2d at 999. 

No amount of rewording could correct the AFPC's fundamentally flawed measure in this regard. 

III. THE COURT SHOULD PREVENT THE INITIATIVE FROM BEING PLACED 
ON THE BALLOT BECAUSE IT IS PALPABLY UNCONSTITUTIONAL 

By addressing the initiative's constitutionality, the AFPC concedes that the measure 

merits constitutional scrutiny prior to its placement on the ballot. (AFPC Br, at 4 n.4). The 

Coalition would also note that the briefs filed by the ACLU and Parker Thompson and Arthur 

England also believe that the Court should address the Constitutional issues raised by this 

measure, and the Coalition agrees with their analysis. The AFPC's analysis of the 

Constitutionality of their measure is flawed, however, for several reasons. First, although the 

initiative's language is facially neutral, its intent to target the civil rights protections of lesbians 

and gay men is cleas from its materials and even the petition-request phone number. Such 

information is appropriate for consideration by this Court in assessing the measure's intent. &g 

Reitman V. Mu lka ,  387 U.S. 369, 373, 87 S.Ct. 1627, 1630 (1967) (striking down 

discriminatory facially neutral initiative after examining measure's "'immediate objective, ' its 

'ultimate effect' and its 'historical context and the conditions existing prior to its enactment. "). 

Numerous courts have found that comparable efforts to prevent governments from passing laws 

against sexual orientation discrimination, as this measure would, violate the fundamental 
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constitutional rights of lesbians, gay men and bisexuals. Indeed, just a week ago, a Colorado 

state district court issued a final declaration that an initiated amendment with an intent and effect 

similar to the AFPC's measure, is unconstitutional. Evans v. Romer, No. 92 Cv. 7223 (Denver 

D.Ct. Col. Dec. 14, 1993) (slip op. at App. A); s &ualitv Foundation of Greate r 

Cincinnati v. Cminnab * 3 -  F.Supp.-(So.D.Ct. Ohio Nov. 19, 1993), Citizens for Respo nsible 

Behavior v. Sum rior CouG, 2 Cal.Rptr.2d 648 (Cal. App. 4 Dist. 1991), Evans v. Romer, 854 

P.2d 1270 (Col. 1993). 

. .  

The fact that the proposed initiative violates the fundamental constitutional rights of 

multiple groups rather than one group of citizens does not assuage the measure's fatal 

constitutional flaws, The AFPC conceded that the measure would set up two classes of citizens: 

"those which have been previously accorded minority status" and those which have not. (AFPC 

Br. at 4). Instead of fencing out one identifiable group from the political process, the proposed 

initiative would bar a wide range of groups from parbcipating meaningfully in the political 

process to gain protections against discrimination while a select set of classifications retains a 

protected status. 

If anything, the measure's broad sweep renders it more unconstitutional, not less. 

Indeed, the initiated charter amendment struck down in Hunter v. Erickson, 393 U.S. 385,389 

S.Ct. 557 (1969), burdened the passage of anti-discrimination laws based on several 

classifications: race, religion and ancestry. The Hunter court's reasoning makes clear that a 

constitutional problem arises when any number of classes of people must engage in an arduous 

political process to obtain beneficial legislation while other classes do not face similar burdens 

to obtain similarly beneficial legislation. 
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Only laws to end housing discrimination based on 'race, color, religion, national 
origin or ancestry' must run s. 137's gauntlet. It is true that the section draws no 
distinctions among racial and religious groups. Negroes and white, Jews and 
Catholics are all subject to the same requirements if there is housing 
discrimination against them which they wish to end. But s, 137 nevertheless 
disadvantages those who would benefit from laws barring racial, religious, or 
ancestral discriminations as against those who would bar other discriminations or 
who would otherwise regulate the real estate market in their favor. The 
automatic referendum system does not reach housing discrimination on sexual or 
political grounds, or against those with children or dogs, nor dies it affect tenants 
seeking more heat or better maintenance from landlords, nor those seeking rent 
control, urban renewal, public housing or new building codes. 

kL at 390-391. Declaring the amendment unconstitutional, the Huntel court made clear that "the 

State may no more disadvantage any particular group by making it more difficult to enact 

legislation in its behalf than it may dilute any person's vote or give any group a smaller 

representation than another of comparable size". Is, at 393, 89 S.Ct. at 561. 

Moreover, the AFPC errs in suggesting that its measure, which enables only "groups 

which have previously been accorded 'minority' status", embodies a neutral principle immune 

from equal protection challenge. (AFPC Br. at 4 n.4, citing Washi-on v, Seattle Sc h. Dist, 

No.1, 458 U.S. 457 (1982)). Only political processes which treat all groups equally satisfy 

Wiuhhgton'S natural principle test, see id, at 470. As an example, the Washineta court cited 

the "typically burdensome requirements for amending state constitutions" -- "[blecause such laws 

make it more difficult for group in the community to enact comparable laws, they 

'provid[e] a just framework within which the diverse political groups in our society may 

compete". I$, 

The proposed measure would require those seeking to pass anti-discrimination laws based 

on non-enumerated classifications to undergo the burdensome process of amending Florida's 

constitution while those desiring anti-discrimination laws based on designated classifications 
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would need only to convince their legislators to act. Avenues to participation in the political 

process would open substantially wider for one set of citizens while virtually excluding others 

from participation. The mmure thus embodies discriminatory, not neutral, principles of 

government. Even if it were clear what the AFPC meant by "existing classifications", its 

intended effect of attempting to limit classifications eligible for protection against discrimination 

for a select few contradicts its assertion of neutral principles and violates the United States 

constitution. 

Finally, the AFPC's use of the term "minority status" to identify a set of groups is 

incomprehensible. Apart from laws dealing with chronological minors, the term "minority 

status" is meaningless as a legal term. If the AFPC means to suggest that laws prohibiting 

discrimination based on race, color, religion or any of its other classifications protect only those 

whose identity is shard by the numeric minority of people within that classification, both the 

14th amendment to the United States Constitution and a substantial body of case law reject that 

assertion and make clear that laws against discrimination prohibit invidious use of a classification 

against any person. See. e.p Repents o f the Univ. of Cal. v. Bakke, 438 US.  265, 985 

S.Ct.2733, 57 L.Ed.2d 750 (1978). Furthermore, the AFPC's list of classifications includes 

several in which there is no clear numeric minority population which could be said to have 

"minority" status, such as "marital status" and "familial status". 

Because the AFPC does not address the First Amendment arguments of the Coalition 

parties, the parties will rely upon the arguments made in their initial brief on this point. (Coal. 

Br. at 43-49). The Coalition also endorses the First Amendment, Equal Protection, and Due 

Process Arguments made in the brief submitted by the ACLU. 
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CONCLUSION 

Because the proposed initiative violates Fla. Stat. 8 101.161, Article XI, 53 of the Florida 

Constitution and the fundamental constitutional rights of identifiable classes of Florida citizens, 

this Court should declare the measure unconstitutional and strike it from the ballot. The 

coalition of twelve organizations parties to this brief supports the other seven organizations and 

two distinguished individuals who urge this Court to prevent this proposed amendment from 

being p l a d  before the voters of Florida. 
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