
THE SUPREME COURT OF FLORIDA 

JOHN H. FARO, 

Appel lan t , 

vs. CASE NO. 82,725 

4TH DCA CASE NO. 92-1907 
ROBERT V. ROMANI and 
FARISH, FARISH L ROMANI, 

Appellees. 
/ 

ANSWER BRIEF OF APPELLEES 

S. Emory Rogers, Esquire 
Florida Bar No. 613861 
FARISH, FARISH & ROMANI 
Denco B1dg.-316 Banyan Eilvd. 
P. 0. Box 4118 
West Palm Beach, Florida 33402 
407/659-3500 



TABLE OF CONTENTS 

Paqe 

Table 01 A u L l i o r i L i e s  

Preface 

S t a t e m e n t  of C a s e  and Facts 

Summary of A r g u m e n t  

Argument 

ISSUES 

(AS CERTIFIED BY THE DISTRICT COURT) 

i .  WHETHER IN AN ACTION ON A CHARGING LIEN, 
A TRIER OF FACT MAY CONCLUDE ON DISPUTED 
EVIDENCE THAT CCUNSEL IS ENTITLED TO 
COMPENSATION FOR SERVICES RENDERED, NOT 
WITHSTANDING THE CONTINGENCY OF TIIE FEE 
CONTRACT, WHERE COUNSEL IS FOUND TO HAVE 
JUSTIFICATION AND GOOD CAUSE FOR WITHDFAWING, 
APART FROM OR IN ADDITION TO, DISAGREEMENTS 
OVER SETTLEMENT NEGOTIATIONS ~ 

11. WHETHER FLORIDA PATIENT-LS COMPENSATION 

APPLIES TO A CLAIM FOR A REASONABLE 
A'l?TOKNEY'S PEE ASSERTED BY AN ATTORNEY 
AGAINS'I' 'YHH PAKTY CONTRACTTNG WITH THE 
ATTORNEY, AS DTSTTNGUISHED FROM A CLAIM 
FOR FEES AGAINST A THIRD PARTY. 

FUND V .  ROWE, -~ 427 So.2d 1145 (Fla. 1985), 

Conclusion 

C e r L i 1 i c : a t . e  of Service 

ii, ii ( a )  

iii 

1 

5 

i 



TABLE OF AUTHORITIES 

Ambrose v. Detroit Edison Company, 
237 N. W. 2d 520 (Michigan, 1975) 

Barton v. McGovern, 
504 So.2d 457 (Fla.lst DCA 1987) 

Coast Cities Coaches, Inc.  v.  Whyte, 
102 So.2d 848 (Fla. 3rd DCA 1958) 

Flprida PAa&-ign7tv's- -Compensation Fund v . Rowe, 
427 So.2d 1145 IFla. 1985) 

Falco, Estate of, 
233 Cal. Rep. 807 (Cal.2d DCA 1987) 

Foster v. Jones, 
340 So.2d 795 (Fla. 2nd DCA 1977) 

Bensel v.  Cohen, 
155 Cal.App.3d 365 (2nd DCA 1984) 

Bof fmanv, Robinson, 
213 So.2d 267 (Fla. 3rd DCA 1968) 

Jackson v .  Griffith, 
421 So.2d 677 (Fla. 4th DCA 1982) 

Litman v. Fine, Jacobson, Schwastz, Nash, 
Block LEnqland, 

517 So.2d 88 (Fla. 3rd DCA 1987) 

Kozich v. Kozich, 
501 So.2d 1386 (Fla. 4th DCA 1987) 

Mccge. Interests, ..Inc. v .  Alexander National Bank, 
135 So. 545 (Fla. 1931) 

Quinerly v. Dundee, Corp. I 
31 So.2d 533 (Pla. 1947) 

Rosenberq v. Levin, 
409 So.2d 1016 (Fla. 1982) 

ii 

Paqe ( s ) 

8,lO 

18 

1 1  

6,13,16,19 

9 

11 

8 

11 

1 2  

I 0 

17 

(3 

1. 2 

11 

4 , 7 , 1 3 , 1 4 , 1 . 6  



TABLE QF AUTHORITIES CONTINUED;- Paqe (s) 

Sanchez v. Frkesner, 
477 So.2d 66 (3rd DCA 1985) 

Security Trust Company v. Grant, 
155 So.2d 805 (3rd DCA 1963) 

8 

II 

S h a w  v. Manufacturer's Hanove_r_ Trust Company, 8 
507 N.Y.S. 2d 610 (N.Y. 1986) 

Sn&JL v .  Parker, 
508 So.2d 1262 (Fla. 5th DCA 1987) 

Suffolk Railroads, Inc. v .  Minuse, 
287 N.Y.S. 2d 968 (Sup. Ct. 1968) 

--.._.I Teichner v. W. & J. Holsteins, 
4 8 9  N.Y.S. 2d 36 (N.Y. 1985) 

Thomas v .  Ratineg, 
462 So.2d 1157 (Fla. 3rd DCA 1984) 

8 

9 

u 

12 

Trg-gd- Coin Company v. Fuller, Feinqold & Mallah, 1 6 
538 So.2d 919 (Fla. 3rd DCA 1989) 

Florida Bar Rules of Professiona&-..Conduct 

Florida Bar Rules of Professional Conduct 
4-1.5, Fees 

OTHER AUTHORITIES 

Fla. Jur 2d, "Attorneys at Law" 5 146 

7 Am Jur 2d IIAttorneys at Law" § 2 6 2  

8 8  A.L.R.3d 246 

I ii (a) 
I 

/ 

4,13,14,15,16 



Throughout this 

PREFACE 

brief the following 

"I<" - Will indicate a reference 

Appeal to the District C o u r t ,  a n d  will be 

page (s) in lllie Record. 

iii 

s ymb o 1 w i 1 1 

to the Record 

be 

0 1-1 

f 01 1 owed by t h e  



I. 

STATEMENT OF CASE AND FACTS 

Pur'suant- t o  F lor ida  R u l e s  of Appellant Procedure 9.210 ( c )  , 

Appellee s u b m i t s  t he  following STATEMENT OF THE CASE AND FACTS on 

the a reas  of disagreement. 

Romani was h i r ed  by Attorney John Faro, t o  represenl. h i m  f o r  

recovery of his personal i n j u r i e s  r e s u l t i n g  from a sirlyle ca r  

acc iden t ,  which occurred March 2 ,  1 9 9 0 ,  ( R .  9 2 )  . As a profess iona l  

cour tesy ,  the fee was reduced from f o r t y  percent  ( 4 0 % )  t o  t h i r t y  

percent. ( 3 0 % )  ( R . 9 3 )  ~ The con t r ac t  was f r e e l y  and volunt-ar i ly  

[?ritered i n t o  by Faro, who made absolute1.y no ob jec t ion  t o  atly of 

the  c o n t r a c t ' s  terms o r  condi t ions u n t i l  such t i m e  cis he decided 

t h a t  he d i d  riot want t o  pay Romani. (R.93). 

The  Fourth D i s t r i c t  Court of Appeal has arfirmed Judge 

Bernsteiri '  s f ind ing  t h a t  Romani had j u s t i f  kcation and good cause to  

withdraw arid, theref  ore  I J - C C O V ~ T .  d f e e  f o r  his servi ces . 

The Fourth 131 s t r i c t  ru led  Ll-iat: Judge Bernsteirl had suf f ic ien t .  fact.:; 

before  her t o  support her f ind ings  and, t h a t  there was no abuse of 

d i  sc re t i -on .  The  Court apparent ly  agreed w i t h  Judge Bernstcin '  s ~ 

coiicerri when she asked Attorney E'aro' s t r i a l  counsel "how diff i cul t 

can i t  be s a i d  t h e o r e t i c a l l y  f o r  a c l i e n t  t o  make life, t he  l i F e  of 

h i s  lawyer, before  i t  i s  j u s t i f i e d  t o  withdraw?" ( R . 1 8 5 )  . 

~ 

Rppcllarit says t h a t  L h i s  matter' r ep resen t s  a f a i l e d  

cont i  rigcncy f ee  because the  c l i e n t  refused t o  accept t he  s e t t  1 e m e n t  

offer, t h a t  t.he wit-lldrawal was on t h e  eve of tLrial and r c p l a c ~ ~ ~ i ~ n t  

counsel had to dup l i ca t e  the  e f f o r t s  of Romani. The f a c t s  bc fo rc  

t h e  Trial Court simply do not support. t h a t  content ion.  The 



tiridirigs o€ t h e  Trial. Court, as w e l l  as t h e  Fourth Di s t r i . c t ,  a f t i r r n  

t ha t  t hese  " t a c t s "  as a s se r t ed  by Pe t - i t ioner ,  a r e  not supporled.  

The Fourth D i s t r i c t  has s p e c i f i c a l l y  found that, Roman1 had 

j u s t i f i c a t i o n  and good cause f o r  withdrawing, apart. from o r  in 

addi t i  011 t o ,  disagreements over se t t lement  n e g o t i a t i o n s .  Judge 

Rerristciri s p e c i f i c a l l y  recognized, at t he  time of t h e  hearing on 

ttie Motion t o  Withdraw, t h a t  i t  was riot on t h e  eve of t r i a l  and 

Lhat their  case would not be reached on t h a t  docket .  ( R . 3 6 5 - 7 2 )  

At. t orriey Faro' s case was complex w i t h  r espec t  t o  his damages. 

H I S  claim for damages w a s  based on a c losed head i n j u r y  t o  his 

b r a i n .  There were 110 physical  siqns of i n j u r y  and he required 1ic3 

h o s p i t a l i z a t i o n .  (R. 9 7 )  . Far0 denied lo s s  of c o n s c i o u s ~ ~ ~ s s ,  

bleeding o r  even ab ras ions .  (K . 9 3 )  . Attorney Faro had 110 

measurable ricurol og ica l  d e f i c i t  s t h a t  could bc a t t r i b u t e d  t o  di i  

i i i ]ury  t o  h i s  brai.ri. He d id  not walk w i . t h  a g a i t ,  he d i d  not s l u r  

hi.s speech, his body and motor func t ions  were a l l  n o r m a l .  ( I ? .  I 1  8 )  . 

He had a l s o  had an extensive h i s t o r y  of the  use of tranxene and 

halciori, which cause s i m i l a r  symptoms t o  those which Faro claimed 

rr2sultecl f r o m  the  accident-. (R. 1191 . 

Faro' s c ~ w n  ac t ions  f r u s t r a t c d  and complicated t h e  development 

of t h e  case ,  d e t e r i o r a t e d  the r e l a t i o n s h q  between Faro ar id  Iiomarii  

arid r a i s e d  e t h i c a l  cons idera t ions  a s  t o  his motivations f o r  

pursuing his act-ion. (R.109-115). ln a d d i t i o n  t o  t he  discovery 

problcms which w e r e  c rea ted  b y  Faro and his admitted d e s i r e  t ha t  he 

wanted t o  rcti-r-e from the  p r a c t i c e  of l a w ,  as opposed t o  receiving 

a f a i r  ad jud ica t ion  of his claim (R.121) I Faro also ran t h e  r i s k  of 

l o s ing  1ii.s ~100,000.00 per  year d i s a b i l i t y  b e n e f i t s .  (R.122). 
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Contrary t o  Appellant ’ s representat ior ls  i n  t h e i r  Statement ot 

Facts ,  Romani continued t o  represent  Faru,  d e s p i t e  t hese  numerous 

problems, up u n t i l  t h e  e f f e c t i v e  d a t e  of t h e  order  on the  Motion 

t o  withdraw ~ 

Appellant has t r i c d  t o  m a k e  an i s s u e  of t h e  f a c t  t ha t  

Romani’s Motion f o r  Withdrawal s t a t e d  the  reason f o r  withdrawal a:: 

d gerieric I 1 i  r reconci lab l  e d i f f e r e n c e s ”  ~ ( R .  1 2 9 )  . Thls was for the 

s imple f a c t  t h a t  while Faro’s case was s t i l l  pending, t-here was 110  

need f o r  Romani t o  piit opposing counsel on n o t i c e  as t o  t he  

d i f  f i cu l  t i e s  arid probl e m s  t-hat had a r i s e n  wcgardirig t h i  s case .  

There w a s  no need t o  air Attorney Faro’s d i r t y  laundry i n  pub l i c .  

A f t e l  h i s  withdrawal t h e r e  was ample time t o r  Faro t o  obtairi 

s u b s t i t u t e  counsel ,  except t-hat Faro s e t t l e d  t h e  case f o r  

$ 7 2 5 , 0 0 0 . 0 0  p r i o r  t o  the  case even being r e s e t  on a new docket by 

bJutlge Beriistein.  (1<+162) Settlement was f o r  l ess  than w h a t  

Romani had told Far0 he thought lie could s e t t l e  the case for, but  

Faro now thought. t h a t  he could avoid paying Rnmani any fees  or 

c o s t s .  Far0 thus accepted t h e  bcriefit of Romani’s s e r v i c e s ,  b u t  

re fused  t o  pay him reaso1mb.l e comperisatiorr . 

Contrary t o  Appel lan t ’s  r ep resen ta t ions  t o  t h i s  Court, tticrc 

was abso lu te ly  110 evidence before  the  Court that Roman1 i n t e r f e r e d  

w i  t l l  Paro’s  a t tempts  t o  ob ta in  s u b s t i t u t e  counsel.. ( R ,  168) . Soon 

a f t e r  Romani’ s withdrawal, Faro r e t a ined  Susan Iiosen, with whom tic 

had a personal  r e l a t i o n s h i p ,  They accepted a sett lement f o r  

$ 2 5 ,  0 0 0 . 0 0  less than what Rornarli thought he could obtain on behalf 

of Attorney Faro and then Faro paid Attorney Rosen $ 1 0 0 , 0 0 0 . 0 0 .  

Faro’ s ow11 t e s t  imoriy was t h a t  her work, a 1 though unsubstant ia l  ed by  



any documentary evidence, amounted to approximately 200 hours. By 

his o w n  admission he has paid Attorney R o s e r i  $ 5 0 0 , 0 0  per h o u r .  

(K. 162-167) . If there was any prejudice on the part of Fawo it was 

by tiis own actions irr settling soon after Romarii’s withdrawal arid 

paying Attorney Kosen an excessive fee. 

Appellant repeatedly tries to assert that Romani was solely 

I rying to recover on the  contingency fee contract. ?’his is simply 

riot the case. Appellee recognized from the outset that this matter 

was controlled by Rule 4-1.5 and R o s e n b e l t q  v .  Levin, 4 0 9  So.2d 1016 

(Fla. 1982). (R.5). Those authorities recognize that upon 

withdrawal, a11 attorney is entitled to a fee based on quaiiLum 

meruit, but limited to the contract amount. The limitation to the 

cont rac t  amount becomes affective if the calculatiorl based 011 

quantum meruit results in a fee in excess of the contract amount . 

‘l’hi  s basis (it recovery arid limitation thereoil, was also recognized 

by the Court in its f i n a l  order dated June 9, 1992. 



SUMMARY OF ARGUMENT 

Contrary to what may be ql earied from the Appellant's br i e f  , 

there are  o n l y  two very limited i-ssues certified t:o this Court. 

Virtually nu where in his brief does the Appellant address t.he 

first issue certified by the Fourth D i s t r i c t ,  Lhat beiriy 

"WHETHER IN AN ACTION OR A CHARGING 
LIEN, THE TRTER OF FACT MAY CONCLUDE 
ON DISPUTED EVIDENCE THAT COUNSEL IS 
ENTITLED TO COMPENSATION FOR SERVICES 
RENLIERED, NOTWITHSTANDTNG THE 
CONI'INGENCY OF THE FEE: CONTRACT, WHERH 
C'OUNSEL LS FOUND TO HAVE JUSTIFICATION 
AND GOOD CAUSE FOR WITHDRAWING, APART 
FROM OR IN ADTIJTlON TO DISAGREEMENTS 
OVER SETTLEMENT NEGOTIATIONS. " 

The o n l y  logical conclusion that can be drawn f rmn Appellant's lack 

of argument as to that issue, is that a review of the law of 

Florida, as well as other states, and common good sense Lells 11s 

t h a t  in such an event. an attorney is entitled Lo compensation based 

on quantum meruit, b u t  .Limited to maxi-mum recovery of up to tiic 

c:ont.r;ic:t fee amount . T h e m  is no reason to deny cornperisat i on t.o a i l  

attorney who has rcndcred valuable services to a cl i erlt , arid w h o  is 

for '  some reason  no longer able to continuc properly representing 1 

his client, when t h e  fau1.t is riot that of the attorney, but 

subst-antially all on the part. of the client 

The second issue is 

WHETHER FLORIDA PATIENT'S COMPENSATION__ 
FUND v .  ROWE, 427 So.2d 1145 (Fla. 19851, 
APPLlES '1'0 A CLAIM FOR A REASONABLE 
ATTORNEY'S FEE ASSERTED BY AN ATTORNEY 
AGAINST THE PARTY CONTRACTING WITH 'THE 
ATTORNEY, AS DISTINGIJISHED FROM A CLAIM 
F O K  FEES AGAINST A TIIIRD PARTY. 



Florida Patient’s Comnen-sation Fund v. Rowe, 472 So.2d 13.45 

(Ela. 1985), was clearly related to assessing attorneys’ fees 

agairist- a third party. There is privity of contract between the 

parties to this action, as well as notice and full knowledge of t:he 

extent and v a l u e  of the services rendered. If there i s any 

quesL ion  as to the services rendered or the value of t hose  

scrvices, Appellant was given  full discovery in this matter, as he 

would have been in any other civil proceedinq. Appellant was 

unable to show abuse of discreLion on behalf of the Trial Court i r i  

thc D i s t r i c t  Court-, arid if it was relevant, has failed to show an 

abuse of di s c r ~ e t  i 011 i n  this proceeding. 



111. 

ARGUMENT 

- I 

WHETHER IN AN AC'TlON ON A CHARGING LIEN 
A TRIER OF FAC'I' MAY CONCLUDE ON DISPUTED 
EVIDENCE THP.T COUNSEL LS ENTITLED TO 
COMPENSATION FOR SERVICES RENDERED, NOT 
WITHSTANDING THE CONTINGENCY OF THE FEE 
CONTRACT, WHERE COUNSEL IS FOUND TO HAVE 
JUSTIFICATION AND GOOD CAUSE FOR Wl'I'HDKAWING, 
APART FROM OR IN ADDITION TO, DTSACHEEMENTS 
OVER SETTLEMENT NEGOTIATIONS? 

']'lie c e r t i f i e d  question as above has a clear yes answer. 

Contrary to Appellant s aryurnerit that the answer is dependent 

on the legal definition of "good cause", that issue is simply 

not. present-ed by the certified question. Rased on the 

proceeding before tlie T r i a l  Court, the Fourt:h District has 

affirmed the issue as to wlicther or not R o m a n i  had good cause 

to withdraw. 

It is wcl I settled in this  st-at:e that an attorney is 

crit i t- lcd to cornperisation up to the time of h i s  or her 

consensual withdrawal f r o m  rcpreserltatiori ,  if t.he aLtorriey had 

been r'et.ai.xied on an hourly bas i s .  Fla, Jur 2d, "Attorneys at 

Law" f; 146. It is also well established in this state, that 

an at:t:oriiey who is discharged writ-hout cause in a contirigcricy 

fee case, is entitled to compensation based on quantum merui t . 

Rosenberq -yL Lev&n, 409 Sa.2d 1016 (Fla. 1982). The o n l y  

Florida case dealing with a situation where an attorney 

withdraws as opposed to being discharged, also h o l d s  that the 

at-t:orney is ent.it.led t.o tlie value, iri quantum merul t , ,  of his 

services as limited by the c o n t  i rigcncy fee coriLract between 

7 



the p a r t i e s .  Sanchez v.  Friesner, 477 So.2d 66 (Fla. 3rd DCA 

1985). Although not ru l ing  d i r e c t l y  0x1 t h i s  poj.nt I the  F i f t h  

D i s t r i c t  has  also supported the view that. provided an aLCorney 

l i a s  corltr ihuted t . o  the  c l i e n t ' s  cveritual recovery,  k t  would 

re~ul l r  as un jus t  enrichment t o  t h e  c l i e n t  i f  t h e  a t to rney  was 

n o t  granted fees i n  quantum m e r u i t ,  in cases  where t.he client. 

t e rmina tes  the agreement o r  i f  the case develops i n t o  a 

sil.uat.ion where the  a t to rney  has good cause o r  just- i f  icat ior i  

t o  withdraw. Smith v. Parker, 508 So.2d 1262 (Fla. 5th DCA 

1987). 

The p o s i t  ion supported both Sanchez and Smith and 

adopted by the T r i a l  Court sub j ud ice ,  i s  a l s o  t h e  accepted 

staridar-ti f o r  r-ec:over.y uritler such circumstances I adopLed by 

cour t s  from across  t h e  country.  N e w  Yorlc has adopted t h e  view 

t h a t  an a t to rney  who was r e t a ined  on a cont ingent  f e e  b a s i s  

and withdrew under' appropr ia te  circumstances,  was ent. i t . l .ed t o  

r l  l i en  m i  any ultimate recovery in p l a i n t - i f f  I s  personal  i n ju ry  

a c t i o n  t o  be f ixed  on a quantum meruit bas i s .  Shaw v, 

Manufacturer's Hanover Trust Company, 507 N.Y*S.2d 610 (M.Y. 

19861, Teichner v. W. & J. Holsteins, 489 N.Y.S.2d 36 (N.Y. 

1985). In adopting t h i s  same view, Michigan recognized that: 

t he  major i ty  view i s  that  an at.Lorriey 011 a contingent f ee  

arrangement who r i g h t f u l l y  wi ttidraws, is e n t i t l e d  t o  

compensation f o r  t h e  reas0nab.l.e value of h i s  s e r v i c e s  based on 

q u a n t u m  r!ile.r.LLi.t. Ambrose v. Detroit Edison Company, 237 

N.W.2d 520 (Mich. 1975). Ca1iforni.a has also looked upon t h i s  

s tandard f o r  recovery with f avor .  Hensel v. Cohen, 155 

8 
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C a l . A p p . 3 d  5 6 5  (2nd District 1984). See also 7 Am Jur, 2d 

tvAttorneys-at-lawtt § 262 and 88 A . L . R .  3d 2 4 6 .  P e t ~ i t o n e r ' s  

repeated re1iaric:c on Mary K a y  y2 Hone D e p o t ,  Inc . ,  1 8  F . L . W .  

D 1 8 0 0  ( F l a .  5th DCA 1993), i s  simply not supported.  In this  

regard ,  t h e  Fourth D i s t r i c t  salid 

" W e  liavc considered Mary Kay v.-~Home D e p o t ,  Inc~,, 
arid deem i t  inapposit-e, giver1 t h e  f a c t  i s s u e  as 
to j u s t i f i c a t i o n  and good cause resolved by the  
T r i a i  Court 1 x 1  t h i s  case I 

The only d i spu te  he1:ween c l i e n t  and a t to rney  in t h e  Mary Kay 

case was over t h e  se t t lement  value of the case .  The Fourth 

D i s t r i c t  has aff i rmed t-he Trial Court ' s f ind ing  t h a t  K o m a n i  

withdrew for good cause,  wki.ch was i n  addi t lor)  t o  a disput-e 

over set  t 1 e m e i i  t: 

Throughout P e t i t i o n e r ' s  B r i e f ,  they r e l i e d  on t he  

argument t h a t  Romaiii liad riot  withdrawn f o r  good cause.  That 

i s s u e  has a l ready  been decided by the  T r i a l  arid t h e  Appellate 

Court .  A f t t r  arguiny t-hat Romaiii d i d  not withdraw f o r  good 

cause,  Pe t i t i o i i e r  goes ori t o  agree w i t h  t he  respondent and 

answered the c e r t i f j . c d  quest ion i n  t h e  a f f i r m a t i v e ,  t h a t  upon 

wiLhdrawal f o r  good cause an a t to rney  i s  e n t i t l e d  t o  r ece ip t  

of fee  based on quantum rneruit. P e t i t i o n e r  c i t e s  a s  

a u t h o r i t y  f o r  t h a t  p o s i t i o n ,  Suffolk Railroads, Inc .  v. 
Minuse, 287 N.Y.S.2d 968 (Sup.Ct. 1968) and E s t a t e  of -Fs-.&o, 

2 3 3  Cal.Rep. 807 ( C a l . 2 d  DCA 1987). Apparently, Pet i t ioner-  

has no d i spu te  w i t h  t h e  Respondent t h a t  mice t h e r e  has been a 

f ind ing  of good cause f o r  withdrawal, Romarli was ent.it:led t:o 

tii s fee based on 9uant:LJm meruit . T h e i  r argument, t h e r e f o r e ,  

in frorit of t h e  Dis t r ic t -  Court, W ~ S  whether o r  not ,Judqf 

9 
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Bernsteiri abused her  d i s c r e t i o n  i.n f i nd ing  t h a t  he had good 

cause to w i t h d r a w .  The Fourth D i s t r i c t  Court. of Appeal 

express ly  four-id that. there was no abuse of d i s c r e t i o n  on 

behalf of t.he T r i a l  Court .  C1earJ.y t h i s  ce r t i . f  i e d  quest ion 

must be answered i i i  t h c  aff  irmati-ve + 

It. iis c l e a r  from a review of t he  tLranscr‘ipt in t h i s  

mat te r ,  that. t h e  conf 1 i .c ts  beLween Far0 arid Romani s t a r t e d  

e a r l y  i n  t h e  course of Romani’s r ep resen ta t ion  of Faro and 

continued t o  b u i l d  t o  such an ex ten t  that: t h e  Trial CourL. 

rccoyr-iized tliaL Romani had good cause t o  withdraw a t  the 

hearing on t-l-iat Motion and a t  the fee hear ing .  ( K . 1 8 5 )  . A s  

point-ed out i n  &&rose a  client.'^ r e f u s a l  t o  accept. a 

se t t lement  o f f e r  cannot i n  and of itiself c o n s t i t u t e  good cause 

f o r  an a t to rney  t:o wit.hdraw from a case ,  but  it. may be one 

fact-or  for- the  Court: t.o consider- i.n evaluat-kng t h e  c l i e n t ’ s  

cooperation w i t h  his at- torney.  That .  Court f u r t h e r  recogni.zcd 

t h a t  refusal t o  accept. c7 reasonable sett1emen.t offer. without 

g iv ing  1egit . imatc reasons,  t he  breakdown of the  

a t torney/c : l ien t  r e l a t i o n s h i p  arid the c l i e n t ’ s  r e f u s a l  t o  

cooperat:e wi t .11  his at.t.orr-rey, were su f  f iciexit. t-o support. t-he 

T r i a l  Court’ s determinat ion Lliat. t.he at-t-orney had good cause 

t.o withdraw arid recover a fee f o r  his s e r v i c e s ,  based 011 

quantum nicruit .  Fur ther ,  t h e  Court in Litman v .  Fine, 

Jacobson, Schwartz, Nash,.. Block & Enqland, 517 So.2d 8 8  

(Fla.3rd DCA 1 9 8 7 )  recognized t h a t  the trier of f a c t ,  being 

most f a m i l i a r  w i t h  a11 of t he  f a c t s  and cirC:umst:anc:es 

surrounding the  case and the  r e l a t i o n s h i p  between t h e  c l i e n t s  



and the attorneys, is in the best position to determine 

whcthei' or not, upon withdrawal, an attorney is entitled to 

cornperisat ion. Courts presume that when an attorney's 

represeritation of a client i n  a matter before it is 

t c r m i  riated, his comperisat.ion will be based upon quantum 

meruit ~ S e c u r i t y  Trus t  Company v .  Grant ,  155 So.2d 805 

(Fla.3rd DCA 1963). 

I 

Petitioner tried to present an issue to this Court. as to 

whether or riot the cont inqeiicy fee contract was urierifor ccablc . 

Again, the certified questions presented to this Court-, do not 

p l a c c  this matter 111 issue. The Tr ia l  Court arid the District 

Court of Appea L havc both determined that the arguments 

against the enforceability of the contract simply do not have 

merit" Tt is clear that the Court accepted the argument 

presexitcd by respondents I that. \-he contract , when read in i ts 

entirety, as well as the circumstances surrounding Lhe 

execution ar id  thc application of its terms to Lhe parties, 

should bc  upheld rather Lhari f i n d  i t :  invalid or illegal, by 

giving it: a Lair, customar-y, r a t i o n a l  arid reasonable 

interpretation. Hoffman v .  Robinson, 213 So.2d 267 (Fla. 3rd 

DCA 1968), Quinerly v.  Dundee, C o r p . ,  3 1  So.2d 533 (Fla. 

19471, Pos te r  v. Jones,  349 So.2d 7 9 5  (Fla. 2nd DCA 1977) and 

Coast C i t i e s  C2ca-ches, Inc .  v.  Whyte, 102 So.2d 848 (Pla. 3rd 

DCA 1958) Petitiorier also ignores the clear and unambiguous 

language as contained in the client's Statements of Rights, 

which was signed contemporaneous with the contract and is part 

and parcel of the att~orney/cl ierit re1 at ionship. These two 

.... .. _ ... _ 



w r i L r n g s  m u s t  be considered toge ther  when i , n t e rp re t ing  the  

t e r m s  of t h i s  re la t4Lonship .  McGee Interests , - Inc . v . 

Alexander National Bank, 135 So. 545 (Fla. 1931). The cases 

1-1 t.ed by Pe t i t ioner -  i n  support. of t h e i r  posiLion that. t.he 

contract .  i.s void ,  a l l  invol.vc some element of f r aud ,  duress  or- 

misrepresenta t ion .  111 the case a t  bar  there i s  no quest ion 

t h a t  t.he cont rac t  w a s  en te red  i n t o  f r e e l y  and v o l u n t a r i l y .  

There was no f r aud ,  duress  o r  misrepresenta t ion .  Att-orney 

Faro w a s  given f u l l  d i sc losu re  and an opportuni ty  t o  review 

a l l  of tlie con t r ac t s  terms and objec t  to t h e m .  H e  f a i l e d  t o  

object. u n t i l  a f t e r  he had received t h e  fu1.1 benefit of 

Komani.'~ e f f o r t s  and u n t i l  i t  was t i m e  f o r  Romarii t o  be paid. 

(R.376-3'18). Thomas v .  Ratlner, 462 So.2d 1157 (Fla. 3rd DCA 

1984), Jackson v .  Griffith, 421 Sa.2d 677 (Fla.4th DCA 1982). 

The statement of Faro's r i g h t s  w i t h  regard t o  set t lement  

cotild not be marc c 1 ear than t-hat provided by paragraph t e n  of 

tlie Statement. of K i y h t s  I which provides 

"You the  c l i e n t  have _the r i q h t  t o  make fii!sJ- 
& c i s i o n  regardi-nq sett.1ement of your  case .  . . 
however, you must make ~112. I i n a l  dec i s ion  t o  
acceEt o r  r e j e c t  set t lement  ._.I' (emphasis suppl ied)  

11. 

WHETHER FLORIDA PATIENT'S COMPENSATION FUND v .  
ROWE, 472 So.2d 1145 (Fla. 19851, APPLIES TO 
A CLAIM FOR A REASONARIAE ATTORNEY'S FEE ASSERTED 
BY AN ATTORNEY AGAINST THE PARTY CONTRACTING WITH 
THE ATTORNEY, AS DISTINGUISHED FROM A CLAIM FOR 
FEHS AGAINST A THIRD PARTY. 

Tt i s  abundantly c l e a r  t h a t  the standard for' recovery of 

a t t o r n e y s '  tccs i n  a case such as this i s  con t ro l l ed  by 



Rosenberg. Rowe, on the o the r  hand, involved a completely 

d i t f e re r i t  s i t u a t i o n  arid a comp1etel.y d i f f e r e n t  s e t  of equiLies 

and should not be app l i cab le  as the  benchmark and methodology I 

I 

upori which to determine a reasonable fee tor R o m a r l i ’ s  

recovery,  based on quantu! merui t_ .  A thorough reading ot 

Rowe, Rosenberq arid Rule 4-1.5 of the Rules r egu la t ing  the  

Florida Bar., c l e a r l y  s h o w s  t-hiit: t he  l a t t e r  t w o  a r e  

d i s t ingu i shab le  from the  former. The assessment of a t to rneys ’  

f e e s  aqaii ist  the unsuccessful l i t i g a n t  as in Rowe i s  purely a 

treat-tire of sLaLuLe A s  discussed i n  Rowe, the assessment of 

fces c o u l d  be viewed as a pcr ia l ty  o r  t o  discourage nori- 

merit-orious claims.  When the  pa r ty  upon w h o m  fees a re  be ing  

assessed was riot a par t - ic ipant  i n  t-he f e e  agreement arid d id  

not benefit from the  se rv ices  of the  atLorney upon whom i s  n o w  

called t o  pay the  Courts lack any benchmark o r  contract upon 

which t o  base t h e i r  assessment. of fees. Eecause of t he  

s t a t u t o r y  mandat-e t.o a s ses s  f e e s ,  Rowe has s e t  f o r t h  tlic 

factors t o  be considered i n  a s ses s ing  a tee against a r i m -  

p’evaiiirig i :Itigaiit w h o  IS  cl t h i r d  p a r t y  LO the 

a t t o i ~ r i e y / c l i e n t  r e l a t i o n s h i p .  

Although s o m e  of t.he elements c i t e d  i n  Rowe, Rosenberq 

arid Rule 4-1.5, are s i m i l a r ,  01- eve11 ide r i t - i c : c l l ,  t.hey are riot 

addressing t h e  same b a s i s  f o r  recovery.  Rowe does riot, at- any 

p o i n t ,  d i scuss  the  coriccpt of quantum m e r u i t  o r  EstabJ ish t h a t  

t he  Rowe c r i t e r i a  f or‘ determining fees i s  exact 1 y eyuj val ent 

t o  cluantum m e r u i t .  Rosenberq, on the  o t h e r  hand, c l e a r l y  

es t -ah l i shes  the b a s i s  f o r  quasiturn memi t ,  i r r  detcrmining a f e e  

1 3  
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between t-he a t to rney  arid t h e  a t t o r n e y ' s  c l i e n t .  A Ilreasonable 

fee" assessed  against .  an unsuccessful lit i qan t  arid t h i r d  part-y 

t.o the fee c o n t r a c t ,  i s  not necessa r i ly  t h e  same as ~ - 1  

reasonable fee between an at.t,oriley and h i s  c l i e n t  I based 01'1 

R u l e  4-1.5. The Rule does not refer '  t o  any contingency r i s k  

m u l t i p l i e r s ,  but: does go into t he  o the r  f a c t o r s  which Lhe 

T r i a l  Court. properly had before  i t  , inc1,udirig t h e  t i m e  and 

labor', nnvel ty ,  complexity, d i f f i " c u l t y ,  s k i l l  r e q u i s i t e  t:n 

perform the 1ega.L s e r v i c e  properl.y, t h e  customary f e e  o r  raLe 

of f e e ,  t h e  r e s u l t s  obtained,  t.he time 1imitat.i.ons imposed by  

the c l i e n t ,  t he  add i t iona l  or- spec ia l  t i m e  demands of the 

cl i e r i t ,  t h e  experience reputat- ion,  di.Li.qerlce arid a b i l i t y  o f  

t h e  l.awyer. perf ormiiig the  se rv ices  arid whether or' not t he  fees 

is f ixed  o r  cont7 ngerit. ~ Clear ly  when the Trial Court heard 

d i r e c t  test-irnony f r o m  Faro t h a t  he pa id  h i s  subsequent 

a t t o r n e y ,  Susan Kosen, what. amounted t o  Fj.ve Hundred Dollars  

o o / l O O  ($500.00) per  hour,  i t .  was w i t h i n  the  court.'^ 

d i s c r e t i o n  t.o det-crmirie t h a t  a reasonable fee f o r  Romani's 

s c rv i ces  was reasonable when the simple ra. te x h o u r  

ca1c:iilatrion w a s  well bcl ow the r a t e  Faro pa id  h i  s subsequent 

a t t o r n e y .  Based 011 Rosenberq and the  r u l e ,  t h e  court. i s  not. 

bound t.o a simple r a t e  x hour-s computaLion. Arlo t h e  r- 

considerati .on which the  T r i a l  Court had before i t ,  which i s  

not. a factor .  when the  f e e  i s  strrict.:l.y hourly,  a r e  t h e  result:; 

ob ta ined .  A t .  t . k  t - i r n e  of Romani's withdrawal, i t  i s  c l e a r  

that. i f  t-he o f f e r  had been acceptable  t o  his c l i en t , ,  he had 

a sce r t a ined  a Six Hundred Thousand D o l l a r  OO/lOO ($600,000.00) 

I / 
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se t t lement  o f f e r .  T t  was also before t h e  Court. t h a t  

everit.iially t h e  cl i cr-it. se t t led  f o r  Sever1 Hundred and Twenty 

Five Thousand Dol la rs  O o , / l O O  ($725,000,00) ~ The Trial .  Court. 

had before  i t .  s u f f i c i e n t  evidence t70 a t t r i b u t e  t h e  value 01- 

w-esults obtained t o  each a t t o n l e y  p a r t i c i p a t i n g ,  i.n proport ion 

t o  t.he recovery obtained by Faro. In doing so ,  t h e  Court. 

p roper ly  recognized the  value of t-he s e r v i c e s  provided arid 

prevented any unjus t  enrichment on behalf of t h e  c1.i.crit o r  the 

c l ien t : '  s a t - torneys.  I t  i.s also c l e a r  under R u l e  4 - 1  5 sub-§ 

C, t h a t  an hourly r a t e  times the  customary f e e  need riot be the  

sole o r  c o n t r o l l i n g  f a c t o r s .  'I'he r u l e  provides  t h a t  a l l  

factor 's  set. f o r t h  should he considered and may be appl ied  in 

j u s t i f y i n g  a higher- or' lower f e e ,  t-hat would r-esu.Lt from art 

a p p l i c a t i o n  of only t h e  t.ime and r a t e  f a c t o r s .  I f  t h e  court-s 

were bound t o  a s i . m p l e  r-ate x customary hourly fee, t.o 

determine a reasonable compensation, t h e r e  would bc no reason 

for' the r u l e  t.o r equ i r e  considerat:ion of all of t h e  other- 

re levant  f a c t o r s  and t h e r e  would be no reason f o r  t h e  r u l e  t o  

iiic:lude as a f act-or t . 0  determine the amount of reasonable 

cornpensat.ion, Sect:ion(E) ( 8 )  ; whet-her or' not t h e  f e e  is fixed 

o r  contingent..  1.1-1 a ssess ing  reasonable a t t o r n e y s '  fees t. 0 

compensate an att-orriey f o r  s e rv i ces  rendered t.o h i s  own 

c l i e n t ,  t h e  court  1.:; f r e e  t o  apply all of these  f a c t o r s  t o  

determine a reasonable compensati.on f o r  t h e  s e r v i c e s  provided. 

Regardless off whether  these  f a c t o r s  rai .sa o r  lower the  

ix1t:imat:e recovery of t he  a t to rney ,  which would have been based 

s t r i c t l y  011 a r a t e  x hour  computation. T h i s  app l i ca t ion  of 

.. ". 
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t he  r u l e ,  cis an element: of recovery i n  quantum meruit  was 

clearly recognized i n  Trend Coin Company v. Fuller, Peinsold 

& Mallah, 538 Sa.2d 919 (Fla. 3rd DCA 1989). Trend Coin 

C o m p a n y  proper1 y recognized tha t  Rowe had no appl.i.cation and 

t h a t  t.hc c r i t e r i a  f o r  determining the  f e e  was based on the  

f ac to r s  set. f o r t h  i n  Rule 4-1.5. There i . s  no need t o  make 

specific:  f ind ings  of f a c t  when the  p a r t i e s  t o  t h e  disagreement- 

have previous ly  come t o  a mutual understanding of t h e  t e r m s  of 

t h e i r  empl.oyment arid those t e r m s  a r e  f u r t h e r  :Limi tecl or- 

rnodi fi ed by Rule 4-1,5 ~ Trend Coin C o m p a n y  recognized t-hat. 

al l .  of t h e  fac t -ors  considered i n  Rule 4-1.5 w e r e  r e l evan t ,  

when they found t h a t  t he  f e e  amouriti ng t o  Three Thousand 

D o l l a r s  00/100 ($3,000.00) per  hour was excess ive ,  but d i d  not 

r equ i r e  t h a t  t h e  T r i a l  Court e n t e r  f ind ings  a s  t o  hours arid 

r -a te  of compensation as t.he sole basis for determining a 

reasonable fee 011 quantum meruit . When a l l  factors of Rule 4 -  

1.5 and Rosenberq a r e  considered, i t  i s  c l e a r  t h a t  a simple 

r a t e  x hour-s  comput7at.ion i s  riot. t he  exc lus ive  b a s i s  for 

cjetermiriiriy a reasor-iabie attnrney ' s fee hased on cmar.i.LVIn 

meruit  . Rowe does riot apply arid s p e c i f i c  f ind ings  a r e ,  

theref  o r e ,  riot requi red .  

Thc  charging 1i.cr-1 process cl  ear1.y does not  v i o l a t e  the 

due prx~cess r- ights  of the c l i e n t  ~ The record supports  t.he 

fact .  L h a L  Faro had full discovery a v a i l a b l e  t o  h i m .  H i s  

a t t o rneys  chose the  methods of discovery they deemed 

appropri-ate ,  which included the  hiriizg of an expert  t o  review 

all of Romar i j  's f i l e s  arid taking t.wo deposi t - ions.  The on ly  

I 



part .  of t -he  process  that: i s  d i f f e r e n t  from any other‘ t r i a l  

ma t t e r  is that. t-here i s  110 j u r y  t r i a l .  procedure.  Ju ry  t r i a l s  

are no t  guaranteed in every procedure before  t h e  Court and t,l-ic> 

l a c k  thereof  does not necessar i - ly  equate  t o  a d e n i a l  of due 

p rocess .  The  e q u i t a b l e  determinat ion ot at- torneys fees is 

proper ly  be fo re  a cour t  i n  equ i ty  and before t h e  Judge who 

pres ided  over  t h e  underlying casc. There is no one i.n a 

b e t t e r  p o s i t i o n  understand t-he progress of t h e  case o r  

r e l a t i o n s h i p  of the p a r t i e s  and t h e  reasonableness  of a f e e ,  

t-t-ian t-he Judge who pres ided  over the underlying case upon 

which or f r o m  which a fee  d i spu te  a r i s e s .  Litnan, Kozich v.  

Kozich, 501 So.2d 1386 (Fla.4th DCA 1 9 8 7 ) .  P e t i t i o n e r  c i t e s  

t h e  l a c k  01 a v a i l a b i l i t y  of legal motions o r  r u l e s  of 

evidence,  liowcver i.t i s  c l e a r  f rom t h e  motion p r a c t i c e  wliic:l i  

w a s  p resented  before t h e  Coclrt and t h e  hear ing  which was he ld  

by t h e  CourL, t.hat- motion p r a c t i c e  was a l  lowed and r u l e s  of 

evidence clearly a p p l i e d .  P e t i t i o n e r  a l l e g e s  that a charging 

lien process  w a s  treat-ed by lawyers t o  favor  1-awyers, however, 

l u s t  because i t  1s before  tile same Judge t h a t  heard the 

underlying case, does n o t  n e c e s s a r i l y  bode w e l l  w i t h  t h e  

a t - torney,  i r i  f a c t  i t  could very l i k e l y  go against. an att-orney 

who had been less than candid,  for thr iqht .  o r  r e s p e c t f u l  t o  t h e  

‘ T r i a l  Court., just l ike  i t  could yo aya i r i s t  a c l i e n t  who the 

court. be1 i eves has been l e s s  Lhan candid.  Add i t iona l ly ,  t o  

r equ i r ?  a second lawsui t  is con t ra ry  t o  p u b l i c  po l i cy  of 

avoidiriq m u l t i p l i c i t y  of suits. Kozich. 

The D i s t r i c t  C’ourl. c i t e s  as a c o n f l i c t ,  Barton v .  



McGovern, 504 So.2d 457 (Fla-1st DCA 1987). Barton is not in 

conflict w i t h  t hc  opinion of t.he Fourth D i s t r i c t  or t h e  

arqumerits expressed he re in .  Barton involved a dissol .ut ion 01 

marriage,  riot personal i n j u r y  on a contingency fee.  U n l i k e  

t.hc case 5- judi-ce,  r a t e  x hours clearly appl ied  i n  the 

d i s s o l u t  i on case and w a s ,  theref  o r e ,  t he  only  reasonable and 

e t h i c a l  b a s i s  to determine a f ee  i n  t h a t  c a s e .  
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CONCLUSION 

T h e  ques t ion  as c c r t i f i e d  by t h e  D i s t r i c t  Court of Appeal 

should be answered i n  t h e  a f f i r m a t i v e .  T h e  confl- ic t  as 

c c r t i f i e d  by t h e  Dis t r ic t ,  Court of Appeal should be resolved 

in favor  of the Third arid Fourth D i s t r i c t s  which hold that. 

Rowe does not. apply t o  a t t o r n e y s '  fees d i s p u t e s  between the 

a t to rney  and h i s  own client.. 

Respec t fu l ly  submit ted,  
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