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PER CURIAM. 
We have for rcview the complaint of The 

Florida Bar and the referee's report regarding 
thc alleged unliccnsed practicc of law by 
respondent American Senior Citizens Alliance 
(ASCA) and D. Christopher Russcll and Carol 
Russell, the owners and scnior officers of 
ASCA.' We have jurisdiction pursuant to 

'The Bar began discovery of ASCA in the summer 
of 1994. During that time, the Internal Revenue Service 
filed a tax lien against ASCA and the Florida Attorney 
General's office filed a consumer fraud action against 
ASCA. On June 8, 1994 ASCA filed a petition in the 
United States Bankruptcy Court seeking relief under 
Chapter 7 of the U.S. Bankruptcy Code. In August 1994, 
the Bankruptcy Court granted the Bar's motion seeking 
reliefofthe automatic stay created upon ASCA's filing of 
the bankruptcy action and allowed this action to proceed 
insofar as it sought injunctive relief against the debtor and 
its principals. 

Vie Bar amended its petition to include the Russells, 
primarily because ASCA filed bankruptcy during these 
proceedings and Mr. Russel I had previously been 
involved with two other living trust companies. The Bar 
wanted to ensure that the Russells did not open another 
similar corporation and thereby escape any injunctions 
the Supreme Court might issue. 

article V, section 15 of the Florida 
Constitution. Respondents have filed ncither 
a petition for revicw of the rcferee's findings 
of fact or conclusions of* law, nor a motion for 
rehearing. 

Thc record reflects that the Bar filed a 
twelve-count complaint against ASCA, 
alleging that the corporation and its employees 
were cngagcd in the unlicensed practice of 
law. The Honorable Susan W. Robcrts, circuit 
judge, was appointed to this case as refercc on 
March 28, 1994, and conductcd a hearing on 
March 26, 1996, at which tinic a motion for 
final surnrnaryjudgment was granted in favor 
of thc Bar. 

ASCA, a for-profit corporation owned and 
managed exclusively by nonlawycrs, was in the 
business of creating and selling complex estate 
planning docurncnts including living trusts, 
wills, durable powers of attorney and other 
related lcgal documents. ASCA was 
headquarlered in Orlando but operated 
throughout Florida. ASCA cniploycd licensed 
attorneys as in-house counsel but relied upon 
paralegals, customer servicc rcprcsentatives 
and salespeople lo contact customers and scll 
them estate planning dcviccs. 

ASCA solicitcd prospective customers 
through direct mass mailings which offcred thc 
preparation of a living will at no charge i f a  
customer contacted thc company and set up an 
appointment to mcct with a salesperson in the 
custonicr's home. At the appointment, thc 
salesperson made a standardized salcs pitch 
dcsigned to convince the custonicr that cstatc 
planning devices such as wills, joint tenancics. 
and thc like were inferior to the ASCA living 
trusts. The sales pitch was a "high-prcssurc" 



presentation designed to exploit the elderly 
customer’s common fears and 
mi sunderst andings surrounding pro bate 
processes, The pitch includcd a detailed 
description o€ how living trusts work, the 
duties of a trustcc and how one should be 
chosen, and the legal process concerning a 
person’s death, disability or incompctcncy. 
The salespersons regularly answered specific 
lcgal questions for the custorncr and gave 
tailored legal advice regarding how a particular 
estate planning device would affcct the 
customer’s particular li fc circumstances. 
Finally, the customer was told that an attomcy 
would be drafting her living trust. 

When a customer bought a living trust 
from ASCA, the salcsperson gathcrcd 
information about the assets the customer 
owned and collected at least half of the 
drafting fee, ranging from $695 to $1,495, at 
the appointment. None of this money was 
placed in a protective escrow but instead was 
deposited into respondent’s general account. 
The fec, along with the packagc drawn up by 
thc salesperson, was thcn sent to ASCA’s 
Orlando office. 

A paralegal in thc Orlando office received 
thc information and preparcd the trust and 
related documents using standardizcd forms on 
ASCA’s computer data base, These forms 
contained approxirnatcly fifty pagcs of 
boilerplate language, and in most cases only 
two pagcs were modificd. When a paralegal 
received several packages at one time, onc of 
ASCA’s managers--none of whom wcrc 
lawyers-prioritized thc packages based 
primarily on monetary considcrations (i.e., 
trusts for which money was still owed were 
completed first so that ASCA would promptly 
receive additional payment). Paralegals also 
prepared the deeds and other papcrs necessary 
for funding a customer’s trust. 

Finally, an in-house attorney reviewed the 

completed trust package. The customer did 
not choosc thc attorney who reviewed hcr 
paperwork. Many trusts contained incorrcct 
information, which was not corrccted even il‘ 
known, or were inadcquately funded and 
resultcd in negated trusts. The ASCA 
nonlawyer owner and managcrs had access to 
all customer files and attorney work product. 
Coniidential personal information that ASCA 
customers gave to salespersons was secretly 
provided to an insurance/annuity affiliate of 
ASCA to be used later for “prospecting.” 

Most ASCA customers never had any 
communication with ASCA in-housc attorneys 
either by telcphonc or in writing. Nor did the 
ASCA lawyers nornially asccrtain whether the 
individual customer knew what a living trust 
was or whethcr the trust was appropriate for 
her. Customers who callcd with legal 
questions wcrc deliberately routcd to a 
nonlawyer crnployee, and the few 
appointments made with attorneys at the 
ASCA ofices wcrc kept lo a maximum of 
forty-fivc minutes by employccs interrupting 
and falsely stating that thc lawyer had anothcr 
appointment, Bccause decisions on whcther a 
particular customer needed a living trust and 
the typc of trust best suitcd for that customer 
were made by thc lay salesperson at the time 
ofthe sales prcscntation, the in-house lawycr’s 
rolc at the last stagc of ASCA’s trust 
processing was limited to making a cursory 
rcvicw 01 the forms bcfore the docunients 
were mailed back to thc customer for 
execution of the trust. 

Thc referee found that ASCA improperly 
solicited custorncrs for the purchase of lcgal 
ins  t r urn e n t s ; m a d e  repea tcd  
misrepresentations; shared fees with 
nonlawyers; commingled advance fcc 
payments with operating funds; restricted the 
exercise of independent professional judgmcnt 
of corporatc lawyers; made repeated 

-2- 



advertising violations; failed or rchsed to supported by competent, substantial evidence. 
communicate with clients; and disclosed As to the referee's request that we issue an 
confidcnces for profit. The referee further opinion in this case clarifying the mcaning of 
found that custorncrs paid for legal advice that thc phrase, "gathering neccssary information," 
was never received and the ASCA practices this Courl has addrcsscd the types ofactivities 
resulted in great harm to elderly members of that go beyond information gathering by lay 
the public. The referee concludcd that a pcrsons and constitute thc unlicensed practice 
lawyer participating in these same activities 
would be subject to sanction by The Florida 
Bar.2 

Additionally, the referee found that 
respondent improperly relied upon the 
language in Florida Bar rc Advisorv On inion-- 
Nonlawyer Prenaration of Living Trusts, 613 
So. 2d 426, 428 (Fla. 1992),3 as permitting 
ASCA's practice of entering the homes of its 
elderly victims and giving legal advicc rather 
than merely gathering information. Because 
rcspondent 's unlicensed conduct was based, at 
least in part, on a purported misconstruction of 
this Court's casclaw, the refercc recommended 
that this Court issue an opinion in this case 
clarifymg the languagc in its prior decisions 

of law on at lcast two prior occasions. 
For instance, in Florida Bar v. Bmbaurrh, 

355 So. 2d 1186 (Fla. 1978), The Florida Bar 
filed a complaint against Brurnbaugh, a self: 
ernploycd secretary who advertised typing 
services for "Do-It-Yoursclf I divorces, wills, 
resumes, and bankruptcies, alleging that 
Brumbaugh was practicing law without a 
licensc. d. at 11 89. For a fcc, Brumbaugh 
prcpared the necessary documents for 
plcading, filing, and Sccuring a dissolution of 
maniagc, as well as "detailed instructions as to 
how the suit should be filed, notice served, 
hearings set, trial conducted, and thc final 
decrce secured.'' I$. at 1190. Further, we 
noted that had Brurnbaugh limited her 

and more specifically defining what is meant 
by "gathering the necessary information" in 
connection with living trusts. 

We have reviewed the record in this case 
and find that the referee's findings of fact arc 

activities to selling printed material purporting 
to explain legal practices in gencral, or selling 
sample legal forms, such activities would not 
have fallen under thc aegis of practicing law. 
Id. at 1194. Additionally, had Brumbaugh 
typed forms for her clicnts, provided she copy 

Rule of Professional Conduct 4-5.5 of the Rules 
Regulating The Florida Bar provides: "A lawyer shall not 
. . . (b) assist a person who is not a meinher of the bar in 
the performance of activity that constitutes the unlicensed 
practice of law." 

. *  In Florida Rar re Ad visow Oeinion --Nonlawvey 
beoaration of 1 ,king Trusts ,613 So. 2d 426 (Pla. 1992), 
we stated: "However, consistent with this Court's opinion 
in d James, gathering the necessary information 
€or the living trust does not constitute the practice of law, 
and nonlawyers may properly perform this activity." 
at 428. 

only the information given to her in writing by 
her clicnts, this too would havc been 
accep tab 1 e. However, we ultimately 
concluded that Brumbaugh's activitics 
constituted the unlicensed practice of law 
becausc (1) her customers relied on her to 
propcrly prepare the ncccssary fomis for the 
lcgal proceeding of a marriage dissolution; (2) 
she advised clicnts as to various remedies 
available to them, or otherwise assistcd them 
in preparing the necessary forms; (3) she 
inquircd into or answered questions of her 
clicnts to determine which forms would be 
necessary, how best to fill out thesc fomis, and 
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how to present the necessary inforniation in 
court. Id. at 1193-94. 

We further explained that the giving of 
expert legal advice and peribrniance of 
professional legal services constitutcs the 
unlicensed practice of law: 

[l]f thc reasonablc protection of 
the rights and property of those 
advised and served rcquires that 
the persons giving such advice 
possess legal skill and a knowledgc 
of the law greater than that 
possesscd by the avcrage citizen, 
then the giving of such advicc and 
the performance of such services 
by one for another as a coursc of 
conduct constitutes the practice of 
law. 

- Id. at 1191 (quoting State ex rel. Fla. Bar v. 
Sperry, 140 So. 2d 587,591 (Fla. 1962)). 

More recently, we addresscd the issuc of 
thc unlicenscd practicc of law in the 
prcparation and sales of living trusts in Florida 
Bar re Advisory Opinion--Nonlawver 
Preparation of Living Trusts, 613 So. 2d 426 
(Fla. 1992). In that case, American Family 
Living Trust petitioned the Florida Bar 
Standing Comiittcc on the Unlicensed 
Practice of Law for an advisory opinion 
concerning : 

Whether it  constitutes the 
unlicensed practice of law for a 
corporation or other nonlawyer to 
draft living trusts and related 
documents for another where the 
information to be included in the 
living trust is gathered by 
nonlawyer agents of the 
corporation or by the nonlawyer 
and the completed documents are 

reviewed by a mernbcr of The 
Florida Bar prior to execution. 

- Id. at 426. Upon reviewing similar requcsts 
from other parties, the Standing Committee 
held hcarings, gathered both oral and written 
tcstiniony, and subsequently proposed that this 
Court issuc an opinion finding that nonlawyer 
cornpanics whch sell living trusts are engaged 
in the unlicensed practice of law and the public 
is or could bc harmed by this practice. .€d. at 
427. This Court acccpted jurisdiction, 
reviewed the proposed opinion and explained 
that the assembly, drafting, execution, and 
funding of a living trust document constituted 
thc practice of law and that a licensed attomcy 
must makc the "determination as to the client's 
nccd for a living trust." u. at 427. We further 
noted that the giving of lcgal advice 
concerning the application, preparation, 
advisability or quality of any legal instrunients 
or forms in connection with inter vivos or 
testamentary trusts by a lay person also 
constituted thc unlicensed practicc of law. a. 
(citing In re Florida Bar, 215 So. 2d 613, 613- 
14 (Fla. 1968)). Ncvertheless, we found that 
because the "gathering of the necessary 
infomiation for a living trust" did not 
constitute the unlicensed practice of law, 
nonlawycrs may properly perform this activity. 
hi. 

In light of our casclaw thoroughly 
discussing the unlicensed practice of law in 
Brumbaulrh and Living Trusts, we find that 
ASCA's purported reliancc on our language in 
Livinp Trusts as condoning its activities here is 
an unreasonable intcrprctation of the phrasc 
"gathering the necessary information." Under 
the untenable guise of "gathering information," 
nonlawycr ASCA eniployecs answered specific 
legal qucstions; determined the 
appropriateness of a living trust based on a 
customer's particular needs and circumstances; 
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assembled, drafted and executed thc 
documents; and funded the living trusts in 
direct violation of our clear admonitions to the 
contrary in Brumbaurrh and Livin? Trusts. 
The particularized legal advice and services 
rendered by ASCA's nonlawyer employees 
clearly constituted thc unlicensed practice of 
law. 

Pursuant to the referee's rcqucst. we find 
that ASCA's conduct hcrc constituted the 
unlicensed practice of law and was far niorc 
than the mere "gathcring of the necessary 
information for a living trust.'' Conscquently, 
we approvc the referee's findings of fact and 
conclusions of law in this case pursuant to 
Brumbawh and Living Trusts. We hcrcby 
enjoin the respondent from the unlicensed 
practice of law as spccified in the refercc's 
report. 

It is so ordered. 

OVERTON, SHAW, GRIMES, HARDING, 
WELLS and ANSTEAD, JJ., concur. 

NOT FJNAL UNTIL TIME EXPIRES TO 
FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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