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STATEMENT OF THE CASE AND OF THE FACTS 

As provided by Rules 9.370, Florida Rules of Appellate Pro- 

cedure, the Florida Association of Counties, Inc. (FAC), a not- 

for-profit corporation comprised of all 67 counties of the State 

of Florida, files this brief as amicus curiae in support of the 

Florida Second District Court of Appeal's appointment of a com- 

missioner to conduct an evidentiary hearing into whether the 

Public Defender of the Tenth Judicial Circuit (PD) was entitled 

to withdraw from the representation of 382 appellants whose ini- 

tial briefs were overdue. 

Pursuant to Rule 9.210(c), Florida Rules of Appellate Proce- 

dure, FAC provides no additional statement of the case and of the 

facts and accepts the "Statement of the Case and Facts" presented 

in the Public Defender of the Tenth Judicial Circuit's "Brief on 

the Merits . . . I t  filed w i t h  c o u r t .  
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ISSUES 

WHETHER THE SECOND DISTRICT COURT OF APPEAL ACTED 
PROPERLY WHEN IT APPOINTED A COMMISSIONER TO CONDUCT AN 
EVIDENTIARY HEARING ON 25 MOTIONS FILED BY THE PUBLIC 
DEFENDER OF THE TENTH CIRCUIT TO WITHDRAW FROM THE REP- 
RESENTATION OF 382 INDIGENT APPELLANTS WHOSE INITIAL 
APPELLANT BRIEFS WERE OVERDUE. 

-2- 



SUMMARY OF ARGUMENT 

A considerable body of case law has been promulgated by this 

court which authorizes the District Courts of Appeal to order 

inquiries into motions filed by public defenders seeking to with- 

draw from representation of indigent criminal appellants due to 

conflicts of interest. Relying on these cases, the Florida Asso- 

ciation of Counties argues that the Second District Court of 

Appeal did not exceed its authority when it appointed a commis- 

sioner to conduct an evidentiary hearing on motions filed by the 

Public Defender of the Tenth Judicial Circuit to withdraw from 

representation of 382 indigent appellants whose initial appellant 

briefs were overdue. 
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ARGUMENT 

IN THIS PARTICULAR INSTANCE THE SECOND DISTRICT COURT 
OF APPEAL ACTED PROPERLY WHEN IT APPOINTED A COMMIS- 
SIONER TO CONDUCT AN EVIDENTIARY HEARING ON 25 MOTIONS 
FILED BY THE PUBLIC DEFENDER OF THE TENTH CIRCUIT TO WITH- 
DRAW FROM THE REPRESENTATION OF 382 INDIGENT APPELLANTS 
WHOSE INITIAL APPELLANT BRIEFS WERE OVERDUE. 

The Public Defender of the Tenth Judicial Circuit (PD) as- 

serts that the Second District Court of Appeal (2d DCA) exceeded 

its authority when it ordered the appointment of a commissioner 

to conduct an evidentiary hearing on 25 motions filed by the PD 

to withdraw f r o m  the representation of 382 indigent appellants 

whose initial appellate briefs were overdue. This assertion is 

incorrect f o r  the following reasons: 

In Baqsett v. Wainwrisht, 229 S.2d 239 ( F l a .  1969) (concern- 

ing procedures in original habeas corpus proceedings), abrocrated 

in Part not pertinent to this appeal, 569 So.2d 439 (Fla. 1990), 

this court granted each District Court of Appeal the following 

power: 

If factual determinations are deemed neces- 
sary, the appropriate district court needs 
merely ... appoint a commissioner to make the 
necessary factual determinations. 

Id. at 244. 

The Florida Association of Counties (FAC) asserts that it 

was both prudent and reasonable for the 2d DCA to give the above 

language a broad construction and to appoint a commissioner in 

response to the PD's request to withdraw. See, Order on Motions 

to Withdraw Filed bv Tenth Circuit Public Defender, 622 So.2d 2, 

3 (Fla. 2d DCA 1993) (en banc). 
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&Z to the case at hand, other case law gives the District Courts 

of Appeal broad authority to issue orders necessary for the prop- 

County, 361 So.2d 135 (Fla. 1978), this court  stated: 

Every court has inherent power to do all 
things that are reasonably necessary f o r  the 
administration of justice within the scope of 
its jurisdiction, subject to valid existing 
laws and constitutional provisions. 

state or federal courts which invalidate the 2d DCAls reliance on 

Rose. 

Finally, this court in Skitka v. State, 579 So. 2d 102 (Fla. 
1991), stated: 

We acknowledge the public defender's 
argument that the courts should not involve 
themselves in the management of public de- 
fender offices. At the same time, we do not 
believe the c o u r t s  are obligated t o  permit 
the withdrawal automatically upon the filing 
of a certificate by the public defender re- 
flecting a backlog in the prosecution of 
appeals. 

- Id. at 104. 

Courts  of Appeal are permitted to inquire into the factual suffi- 

ciency of a public defender's motion to withdraw from representa- 
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missioner to conduct an evidentiary on the PDls motions to with- 

draw, that court was merely exercising its legitimate authority 

as granted by Skitka. 

In closing, FAC wishes to bring to this court's attention 

the fact that the statutory section which allows a public defend- 

er to withdraw from representation of indigent criminal defen- 

dants ( i . e . ,  section 27.53(3), Florida Statutes') does not au- 

thorize a public defender to ttbatchlv motions to withdraw from 

representation of indigent criminal defendants/appellants once 

the public defender determines that a conflict of interest 

exists. The fact that the 2d DCA issued a single order based on 

25 motions filed by the PD to withdraw from the representation of 

382 indigent appellants whose initial briefs were overdue is 

astounding. 

FAC believes that section 27.53(3) imposes on every public 

defender ''a duty to move the court to appoint other counsel1' as 
soon as the public defender determines a conflict of interest 

exists! Furthermore, because case law holds that an assistant 

'The relevant language to which FAC refers is contained in the 
first sentence o f  section 27.53(3), Florida Statutes, and reads as 
f 01 1 ow5 : 

(3) If at any time during the represen- 
tation of two or more indigents the public 
defender shall determine that the interests of 
those accused are so adverse o r  hostile that 
they cannot be counseled by the public defend- 
er or his staff without conflict of interest, 
or that none can be counseled by the public 
defender or  his staff because of conflict of 
interest, it shall be his duty to move the 
court to appoint other counsel. 
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court to appoint other counsel (Volk v. State, 436 So.2d 1064, 

1065-66 (Fla. 5th DCA 1983) 

elected public defender and his/her staff)), logic dictates that 

this statutory duty extends to all assistant public defenders as 

well. 

(statute does not distinguish between 

If this court agrees with FAC's construction of section 

27.53(3), then FAC respectfully suggests that as a matter of pub- 

lic policy this court should henceforth require every public 

defender and every assistant public defender under its jurisdic- 

tion to promptly certify and move the appropriate court to ap- 

point other counsel when a conflict is discovered. 

also require each court receiving such a motion to act on that 

motion as promptly as possible. To require otherwise would be 

unfair and unjust to those indigent criminal defendants awaiting 

disposition of their causes and would place an unanticipated and 

unnecessarily heavy financial burden on the counties who, under 

section 925.036, Florida Statutes, are required to pay f o r  court- 

appointed counsel. 

It should 
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CONCLUSION 

The Florida Association of Counties recognizes that the 

state's public defenders are woefully underfinanced and, conse- 

quently, must sometime withdraw from representing indigents ac- 

cused of crimes. However, in the case presently before this 

court it is clear that the Second District Court of Appeal exer- 

cised its legal authority when it appointed a commissioner to 

hold an evidentiary hearing on the factual basis underlying 25 

motions filed by the Public Defender of the Tenth Judicial Cir- 

cuit to withdraw from the representation of 382 indigent criminal 

appellants whose initial briefs were overdue. 
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