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STATEMENT OF CASE 

This i s  a case a r i s i n g  ou t  o f  a mix-up caused by the 

Respondent and a co-defendant i n  the lower t r i b u n a l ,  R IVERO 

FUNERAL HOME, I N C . ,  t h a t  l ed  t o  the b u r i a l  o f  a wrong baby. As a 

r e s u l t  o f  sa id  mix-up the Pe t i t i one rs ,  JESUS GONZALEZ and Z O I L A  

GONZALEZ, f i l e d  an ac t i on  against  Respondent JACKSON MEMORIAL 

HOSPITAL, he re ina f te r  re fe r red  t o  as JACKSON, and RIVERO FUNERAL 

HOME, I N C . ,  he re ina f te r  re fe r red  t o  as RIVERO. 

The Amended Complaint f i l e d  by Pe t i t i one rs  on A p r i l  9 ,  1991 

s ta tes  the  fa l l ow ing  causes o f  act ions:  

A.  Count I: Gonzalez v. Rivero, Tor t iaus  Negligent 

In te r fe rence w i th  a Dead Body; 

B. Count 11: Gonzalez v .  Rivero, Negl igent I n f l i c t  

o f  Emotional Dis t ress;  

on 

C. Count I V :  Gonzalez v .  Jackson, Tor t ious  In te r fe rence 

w i th  a Dead Body; 

D. Count V I :  Gonzalez v .  Jackson, I n f l i c t i o n  o f  

Emotional Dis t ress.  

CIRCUIT COURT 

On A p r i l  15, 1992 the  C i r c u i t  Court o f  the 11th Jud ic ia l  

C i r c u i t  i n  and f o r  Dade County, F lo r i da  entered an order of 

Summary Judgment n favor  o f  both JACKSON and RIVERO. A copy i s  

attached t o  P e t i t  oners Appendix as Exh ib i t  " A " .  

On t h a t  same day A p r i l  15,  1992, the C i r c u i t  Court o f  the 

11th Jud ic ia l  C i r c u i t  in and f a r  Dade County, F lo r i da  

inadver ten t ly  entered another order o f  Summary Judgment which 

appeared t o  be incons is ten t  w i th  the previous order.  A copy i s  



attached t o  P e t i  t i one rs  Appendix as E x h i b i t  " 6 " .  

On A p r i l  23, 1992 the C i r c u i t  Court o f  the 11th Jud ic ia l  

C i r c u i t  i n  and f o r  Dade County, F lo r i da  entered an order Vacating 

Summary Judgment and en ter ing  Corrected F ina l  Summary Judgment, 

again i n  favor  o f  both JACKSON and RIVERO. A copy i s  attached t o  

Pe t i t i one rs  Appendix as E x h i b i t  "C". 

On May 29, 1992 the C i r c u i t  Court o f  t he  11th Jud ic ia l  

C i r c u i t  i n  and for D de County, F lo r i da  entered an order denying 

Pe t i t i one rs  Motion f o r  a Rehearing as t o  JACKSON. Said order 

vacated the Summary Judgment entered i n  favor  o f  RIVERO.  A copy 

i s  attached t o  Pe t i t i one rs  Appendix as Exh ib i t  " D " .  

An appeal o f  the Summary Judgment order in f avo r  o f  JACKSON 

ensued, 

THIRD DISTRICT COURT OF A P P W  

On November 9,  1993 the Th i rd  D i s t r i c t  Court o f  Appeal f i l e d  

a n  opinion i n  t h i s  cause a f f i rm ing  the  summary judgment entered 

i n  the  C i r c u i t  Court o f  Dade County, but  c e r t i f i e d  the fa l l ow ing  

question t o  t h i s  Honorable Court as one o f  great  pub l i c  

importance: 

WHETHER FLORIDA SHOULD ADOPT SECTION 868 
RESTATEMENT I S E  COND) OF TORTS, RECEDING FROM 
THE HOLDING I N  DONAHUE v.JSS. 148 F l s .  187. 
200 SO. 541 (1941) .  THAT THE LAW OF FLORID A 
WILL NOT SUSTAIN AN ACTION FOR W A L  ANGUISH 
C A U e D  B Y NEGLIGENT HANDLING OF A DEAD BO DY I N  
THE ABSENCE OF PHYSICAL INJURY. 

4 
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STAT-T OF THE FACTS 

On o r  about October 29,  1988 the Appel lant ,  ZOILA GONZALEZ 

gave b i r t h  to a baby g i r l  named Maria, a t  JACKSON. 

On o r  about November 7 ,  1988 baby g i r l  Mar ia d ied  a t  

JACKSON. 

On o r  about November 7 ,  1988, JESUS GONZALEZ and ZOILA 

GONZALEZ contracted the  serv ices  o f  RIVERO, and b u r i a l  s e r v i  

f o r  baby g i r l  Mar ia were scheduled f o r  November 9, 1988. 

es 

On or  about November 9, 1988 the  funera l  serv ices  and b u r i a l  

f o r  baby g i r l  Mar ia were performed, and unbeknown t o  t h e  

P e t i t i o n e r s  JESUS GONZALEZ and Z O I L A  GONZALEZ, t he  body o f  another 

newborn was bur ied,  ins tead o f  t he  body o f  baby g i r l  Maria. 

On or  about January 9 ,  1989, t he  P e t i t i o n e r s ,  JESUS GONZALEZ 

and M A R I A  GQNZALEZ received a telephone c a l l  from RIVERO, and 

they were advised o f  t he  f a c t  that the body o f  baby g i r l  Mar ia 

and i n  f a c t  t h e  body o f  had n o t  been bu r ied  on November 9, 1988, 

another baby had been bu r ied  by RIVERO. 

The body o f  baby g i r l  Mar ia rameninet i n  a r e f r i g e r a t e d  

drawer a t  t he  morgue o f  JACKSON from November 9, 1988 u n t i l  on or  

about January 9,  1989; and du r ing  t h i s  t ime the P e t i t i o n e r s ,  

JESUS GONZALEZ and ZOILA GONZALEZ were n e i t h e r  n o t i f i e d  o f  the 

mix-up, nor t o l d  where the  body of baby g i r l  Mar ia was. 

The body o f  baby g i r l  Mar ia was bu r ied  January 24, 1989. 

5 



POINTS QN APPEAL 
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QUESTION CERTIFIED B Y THE DISTRIC T 
COURT OF APPEAL. THIRD OISTRIC T.  AS 
PF GREAT PUBLIC IMPORTAN& 

WHETHER FLORIDA SHOULD ADOP T SEC TION 868 
RESTATEMENT (SECO ND) OF TORTS. R ECEDING FROM 
THE HOLDING I N  DQJAHUE v. BESS. 146 F la .  182, 
200 So. 541 (1941 1, THAT THE LAW OF FLORIDA 
WILL N OT SUSTAIN AN ACTION FOR MENTAL AN- 
CAUSED BY NEGLIGENT HANDUNG 0 F A DEAD BOD Y I N  
THE ABSENCE OF P H Y S I W N J U R  Y .  

POINT I1 

WHETHER 
THE TRIAL COURT COMMITTED REVERSIBLE 

ERROR SINCE MA TERIAL ISSUES OF FACT 
WERE PRESF NT WHICH PRECLUDED THE 

a T R Y  OF SUMMARY JUDGMENT 
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SUMMARY OF ARGUMENT 

A t  the t ime o f  the  hearing on the motion for  the en t r y  o f  a 

F ina l  Summary Judgment, the C i r c u i t  Court made the fa l l ow ing  

f ind ings :  

" F o r  the record, my review o f  these matters ind ica ted  t o  me 
t h a t  both Defendants, by d e f i n i t i o n  o f  F lo r i da  Law, f e l l  
below the  standard o f  care, and thus i f  there i s  any 
question presented, there i s  s u f f i c i e n t  in format ion t o  cause 
a j u r y  t o  determine whether o r  no t  t h e i r  standard o f  care 
f e l l  below the conduct requi red o f  l i k e  i n s t i t u t i o n s ,  both 
the hosp i ta l  and the funera l  home. However, the conduct 
c l e a r l y  does not  approach any gross misconduct on the p a r t  
o f  e i t h e r  agencies o r  t h e i r  employees or  servants. And my 
understanding o f  F lo r i da  law f o r  a person seeking damages i n  
cases o f  t h i s  nature f o r  emotional d i s t ress ,  et cetera,  t o  
which these P l a i n t i f f s  have suf fered,  and the Court f i n d s  
t h a t  they s u f f e r  emotional d i s t ress ,  t h a t  they must Drove 
in ten t i ona l  conduct and gross misconduct " ;  A copy o f  the  
t r a n s c r i p t  o f  the hearing o f  A p r i l  9, 1992 i s  attached t o  
Pe t i t i one rs  Exh ib i t  " E "  i n  the Appendix. Reference a t  page 
5. 

" I ' m  g i v ing  you a good veh ic le  f o r  appeal. I'm g iv ing  a 
f i n d i n g  t h a t  both o f  them were negl igent .  I made a f i n d i n g  
t h a t  your people su f fe red  emotional d i s t ress ,  bu t  I f i n d  
t h a t  it was no t  i n ten t i ona l  on t h e i r  Dart .  I do no t  fi 'nd it 
w i l l f u l  an t h e i r  par t ,  I[ do not  f i n d  i t  gross ly  n e n m t  o n 
t h e i r  Dar t . "  a t  pages 7-8. 

T rad i t i ona l l y ,  an i nd i v idua l  making a c la im to recover 

damages f o r  mental pa in and suffer ing,  o r  emotional d i s t ress ,  

unconnected w i th  physical  i n j u r y  i n  an ac t i on  f o r  t o r t i o u s  

in te r fe rence w i th  a dead body and/or i n f l i c t i o n  o f  emotional 

d i s t ress ,  needed t o  plead and prove conduct t h a t  i s  extreme and 

outrageous, so as t o  i m p l y  mal ice and j u s t i f y  the imposi t ion o f  

pun i t i ve  damages. This i s  the so c a l l e d  "impact r u l e " .  

Recent F lo r i da  case law holds t h a t  cases i nvo l v ing  the 

t o r t i o u s  in te r fe rence w i th  a dead body are  excluded f rom sa id  

"impact r u l e " ,  Wi l l iams v. C i t y  o f  Mimeolq,  575 So.2d 683 (F la .  

7 



5th  DCA 1 9 9 1 )  rev. denied, 589 So.2d 289  (F la .  1 9 9 1 ) ;  

Mallock v. Southern Memorial Park, Inc . ,  561 So.2d 330 (F la .  3rd 

DCA 1 9 9 0 ) ;  HalDin v, Kraeer Funera 1 Homes. I n ., 547 So.2d 9 7 3  

(F la .  4 th  DCA 1 9 8 9 ) ,  rev den ied,  557 So.2d 35 (F la .  1 9 9 0 ) .  

The question presented i n  t h i s  appeal i s  whether Pe t i t i one rs  

may recover damages f o r  emotional d i s t ress  caused by a t o r t i o u s  

in te r fe rence w i th  a dead body on e i t h e r  a theory o f  neg l igent  

i n f l i c t i o n  o f  mental d i s t ress  and/or t o r t i o u s  negl igent  

in te r fe rence w i th  a dead body, absent a physical  impact. 

The modern t rend o f  a l low ing  recovery for negl igent  t o r t i o u s  

in te r fe rence w i t h  a dead body, absent physical  impact, which i s  

the view supported by the Restatement (Second) o f  Tor ts ,  Section 

868 ( 1 9 7 9 ) ,  i s  genera l l l y  sa id  t o  be the be t te r  ru le .  

Based on such, the Th i rd  D i s t r i c t  Court o f  Appeal c e r t i f i e d  

the question i n  the i ns tan t  appeal. In h i s  concurr ing opinion, 

the Honorable Judge Gerald B. Cope, J r .  opined as fo l lows:  

"I concur t h a t  af f i rmance i s  requi red by Kirsev v. 
Jerninan, 45 So. 2d 188 (F la .  1 9 5 0 ) ,  and concur i n  
the c e r t i f i c a t i o n  o f  the question. In my view 
Restatement (Second) o f  Tor ts  sec t ion  868 ( 1 9 7 9 )  

PQwell. 497 So. 2d 1 1 8 8 ,  1191-92 & n.3 ( F l a .  1 9 8 6 1 ,  
c e r t ,  4e riled, 481 U.S .  1059 ( 1 9 8 7 1 ,  but  adoption 
o f  the Restatement p o s i t i o n  must come from the  
Supreme Court ra ther  than t h i s  cour t . "  

represents the bet ter  rule, See uswra 11 Y State V .  

i c  po l i cy  requi res t h a t  the  courts provide a veh ic le  f o r  

f o r  i nd i v idua ls  t h a t  have su f fe red  mental damages f o r  

gent handl ing o f  a dead body i n  the absence o f  physical  

o f  a 

d be 

Pub 

recovery 

the negl 

impact. No r u l e  t h a t  r e s u l t s  i n  the complete denia l  

l eg i t ima te  lega l  r i g h t  and remedy i n  gJJ cases shou 

retained. 

8 



ARGUMENT ONE 

CASES INVOLVING THE TO RTIOUS 
INTERFERENCE WITH A DEAD BODY ARE 
EXCLUDED FROM THE IMPACT RULE 

FLORIDA SHOULD ADOPT SECTION 868 
RESTATEME NT (SECOND) OF TORTS. RECEDING FROM 
THE HOLDING I N  DQNA HUE v .  BESS. 146 F l a .  182. 
200 SO” 54 1 (19411, THAT THE LAW OF FLORIDA 
WILL NO T SUSTAIN AN ACTION FOR MENTAI ANGUISH 
CAUSED BY NEGLIG E N T HANDLING OF A DEAD BOD Y N  I 
THE ABSENCE OF PHYSICAL INJURY. 

The right o f  a next o f  kin o f  a deceased to control the 

burial or other disposition o f  a deceased’s body is widely 

recognized, and the interference with t ha t  right i s  an actionable 

wrong. 

Florida courts have recognized a valid cause of action based 

on the mishandling o f  a corpse, Scherer v.  Rubin Memorial Chapel, 

Ltd., 452 So.2d 574 (Fla. 4th DCA 1984); for unauthorized o r  

wrongful embalming, Scheuer v .  Wille, 385 So.2d 1076 (Fla. 4th 

DCA 1980) ,  f o r  an unauthorized autopsy, Jackson v .  RUDQ, 228 

So.2d 916 (Fla. 4th DCA 1969); f o r  infliction o f  emotional 

distress f o r  failure o f  defendant to dispose o f  decedent’s ashes 

in accordance with specific instructions, Smith v. TeloDhase 

National Cremation Societv. Inc., 471 So.2d 163 (Fla. 2nd DCA 

1985); f o r  ejecting a family from the cemetery while attempting 

to hold memorial services fo r  the  deceased, Mallock v. Southern 

Memorial Park ,  Inc., 561 So,2d 330 ( F l a .  3rd DCA 1990); and 

9 
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f o r  the wrongful exhibition o f  photographs and videotape of 

autopsy o f  suspected drug overdose victim, Williams v. City o f  

Minneolq, 573 So.2d 683 (Fla. 5th DCA 19911,  rev. denied, 689 

Sa.2d 289 (Fla. 1991). 

In their complaint Petitioners filed an action f o r  Tart ious 

Negligent interference with a Dead Body,  and Negligent Infliction 

o f  Emotional Dis t ress .  The underly ng conduct alleged as a basis 

for said tort actions i s  that of nl nliqence. Florida courts have 

recognized said torts where negligence is the underlying conduct. 

In the case o f  &ql 8 P I  'tcher Ind ustries v .  Cox, 481 So. 2d 517 

(Fla. 3rd DCA 1985), the Third District Court o f  Appeal 

recognized that negligent infliction o f  emotional distress is a 

viable theory o f  recovery. 

The Restatement o f  Torts 2d.. Section 8651, also recognized 

negligent conduct as a viable theory o f  recovery,  and states as 

follows: 

"One who intentionally, recklessly or m i n e  ntl \I removes, 
w i  tmo1 ds, mutilates or operates upon the body o f  a dead 
person or wevents i t s  ~ ) r  oper interment or cremation is 
subjec t  to liability to a member of the  family o f  the 
deceased who i s  entitled to the disposition o f  the body." 

Negligence has been defined as the failure to do what a 

reasonable and prudent person would ordinarily have done under 

the circumstances or the doing o f  what a reasonable and prudent 

person would not have done under the circumstances, resulting in 

injury to another. pe Wald v. Quainstrom, 60 So.2d 919 (Fla. 

1952); Railr  ' 0  a,d C 0. v. Sturkv. 48 So. 34 (Fla. 1909) .  

Three elements are required: a duty, a failure of the defendant 

to perform the duty and injury or damage resulting therefrom. 

10 
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A s  indicated above, through the discovery process it has 

been established that Respondent owed a duty to the Petitioners 

of properly identify ng the remains o f  their infant girl. It is 

clear t h a t  said duty was breached by their failure to properly 

identify the body wh ch led to the mix-up. The breach of said 

duty was the proximate cause o f  the mental damages here 

complained o f .  

A principal issue affecting liability in this regard a 

indicated earlier is t h a t  o f  whether a plaintiff is entitled to 

recover damages for mental anguish suffered in the absence o f  an 

accompanying physical injury (the so called "impact rule"). 

Recent Florida case law demonstrates that cases involving the 

tortious interference with a dead body are excluded said the 

"impact rule", Williams v. C i t y  of Minneala, 575 So.2d 683 (Fla. 

5th DCA 1991), rev. denied, 589 So.2d 289 (Fla. 1991); 

Mallock v, SQ uthern Memorial Park, Inc., 561 So.2d 330 (Fla. 3rd 

DCA 1990); HalDin v. Kraeer Funeral Homes, Inc., 547 So.2d 973 

( F l a .  4th DCA 1989), rev. denied, 557 So.2d 35 (Fla. 1990) .  

Traditionally, the accompanying physical impact requirement, 

o r  the  so called "impact rule", was one to afford a guarantee 

t h a t  the mental distress is genuine. The above cases indicate 

that in torts involving the interference with a dead body there 

are adequate assurances that the resulting mental disturbance is 

not fictitious. 

As the Reporter's Note on the Resutamsnt (Sec ond 1 of T o r t s  I 

Section 868 (1982), points out, "[tlhe older rule was that there 

was no liability f o r  mere negligence, as distinguished f r o m  
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i n ten t i ona l  or  "wanton" in ter ference.  (cases omit ted) .  A 
ma-ioritv o f  the more recent cases have allowed recovery f o r  

negligence r e s u l t i n g  i n  the type of in te r fe rence w i th  the  body 

t h a t  j u s t i f i e s  l i a b i l i t y  f o r  i n ten t i ona l  in te r fe rence (cases 

omit ted) .  ( a t  pg. 7 6 ) .  

This modern t rend has a l so  been recognized by Professors 

Wi l la im L. Prosser & W .  Page Keeton, TORTS Section 54, at pg. 

362 : 

"There are  by now, however, a se r ies  o f  cases a l low ing  
recovery f a r  negl igent  embalming, neg l igent  shipment, 
running over the body,  and the l i k e ,  wi thout  such 
circumstances o f  aggravation. What a l l  o f  these cases appear 
t o  have i n  common i s  an especial l i k e l i h o o d  o f  genuine and 
ser ious mental d i s t ress ,  a r i s i n g  from the specia l  
circumstances, which serve as a guarantee t h a t  the c la im  i s  
not  spurious. There may perhaps be other  such cases. Where 
the guarantee can be found. and the m a 1  distress i s  
undoubtedly real  and serious. there may be no CI ood reason tQ 
deny recovery. (C i ta t i ons  ommittsd) * "  

Other authors have a l so  recognized t h i s  modern trend. J .D .  

Lee & B a r r y  A .  L indahl ,  i n  MODERN TORT LAW, L I A B I L  I T Y  & 

L I T I G A T I O N ,  Rev. ed., 1990, i nd i ca te  a t  page 151 as fo l lows:  

"It has been co r rec t l y  observed t h a t  the  impact doctrine 
'has been thoroughly repudiated by the  Engl ish cour ts  whic.. 
i n i t i a t e d  it, re jec ted  by a ma jo r i t y  o f  American 
j u r i s d i c t i o n s ,  abandoned by  many which o r i g i n a l l y  adopted 
it, and d i l u ted ,  through numerous exceptions, i n  the  
m ino r i t y  which reta ined it. ( c i t a t i o n s  ommittad)'. 

The current tr end i s  t o  allow recovery for  the con6 eauences 
-g l inent lv  i n f l i c t e d .  notwithstandinn t h e  absence 
o f  contemooraneous Dhysical contact. ( c i t a t i o n s  ommitted)". 

Th is  so c a l l e d  "impact r u l e "  f i r s t  o r i g ina ted  i n  England i n  

the case o f  V i c to r i an  Railways Commissioners v. Coultas, 13 App 

Cas 222 (PC 1888). I n  sa id  case an ac t i on  had been f i l e d  f o r  

12 
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* damages a r i s i n g  from a mere sudden t e r r o r  unacompanied by any 

actual  physical  i n j u r y .  The House o f  Lords declared t h a t  sa id  

"mental damages" could no t  be considered a consequence o f  the 

defendants acts.  The cou r t  s ta ted  t h a t  t h i s  "would be extending 

the l i a b i l i t y  f o r  negligence beyond what t h a t  l i a b i l i t y  has 

heretofore been held t o  be" and open EL f i e l d  o f  "imaginary 

c la ims."  

The impact r u l e  was repudiated 13 years l a t e r  i n  Qu l i eu  v. 

White, 2 KB 669 ( 1 9 0 1 ) ,  but  by then the impact r u l e  had made i t s  

way i n t o  the United States. I n  Q ulieu. the p l a i n t i f f  because of 

f r i g h t  which occurred when the defendant's veh ic le  drove i n t o  the 

tavern where she was employed, sustained i n j u r i e s ,  r e s u l t i n g  i n  

her g i v ing  b i r t h  t o  an " i d i o t " .  The "impact r u l e "  soon 

the rea f te r  l o s t  s ta tu re  i n  England. 

Dean Pound has provided an important explanat ion o f  the 

o r i g i n  o f  the impact r u l e :  

" I n  view o f  the danger o f  imposi t ion,  the cour ts ,  on 
a balance o f  the i n te res ts  involved, refused t o  go 
beyond cases where there  was a voucher f o r  the t r u t h  
o f  the p l a i n t i f f ' s  c la im, e i t h e r  i n  the i n ten t i on  o f  
the defendant t o  b r i ng  about such a r e s u l t  or  i n  a 
physical  impact which i n  ord inary experience was 
known t o  have such resu l t s .  With the  r i s e  o f  moderr, 
psychology the bas is  o f  t h i s  caut ion i n  securing e;i 
important element o f  the  i n t e r e s t  o f  personal ty was 
removed. But i n  the  meantime a lega l  conception had 
come i n t o  being. The doct,i*ine had been rested upon a 
conception o f  tk& r i g h t  o f  physical  i n t e g r i t y  as 
i nc lud ing  i c t s g r i t y  o f  the  physical  person but  no t  
mere peace of mind. This conception had been v e r i f i e d  
h i s t o r i c a l l y  and the  r u l e  now stood intrenched. T o  
show the  f a l s i t y  o f  the assumption t h a t  nothing 
physical  was involved i n  f r i g h t  made no d i f fe rence.  
We were no t  deal ing w i th  the f a c t s  o f  human l i f e  bu t  
w i th  conceptions t h a t  were s e l f - s u f f i c i e n t . "  
Pound, In te rDre ta t i ons  o f  Leaal His tory ,  120. 
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Pub 

recovery 

ic policy requires that the courts provide a vehicle f o r  

for individuals that have suffered mental darnages f o r  

the negligent handling o f  a dead body in the absence of physical 

impact. No rule that results in the complete denial o f  a 

legitimate legal right and remedy in all cases should be 

reta ned. As Lee & Lindahl, suDra, point out: 

"Courts that have abandoned the impact rule are 
willing to deal not only with the difficulties of 
proof, but also with the possibility that spurious 
actions will be brought. Although fraud and 
additional causes o f  action are possible, that is 
no reason for a cour t  to decline recognition o f  
deserving complaints ... Fraud and speculation are 
possibilities that e x i s t  in almost all types o f  
litigation. yet such possibilities do not mean 
that the courtroom doors are t o  be closed to this 
particular litigation. Otherwise, courts are not 
serving their purpose. No rule which results in 
the denial of a legal right and remedy in all 
cases should be retained simply because in some 
cases a fictitious injury may be urged or a 
difficult problem of  proof presented. Public 
policy requires the courts to resolve this 
problem, if in fact  it is a problem. Advances in 
the medical profession will aid the courts in 
considerable degree. Psychiatry and clinical 
psychology now provide sufficiently accurate 
tests f o r  such claims. Computing damages is no 
mare difficult than in actions, f o r  example, f o r  
defamation, or f o r  physical injury. Similarly, 
there is often no more difficulty in proving or  
assessing damages where there  is no impact than 
where there is slight impact." 

This older rule was first questioned in Florida in the case 

o f  Estate o f  H a r D e r  v. Orlando Funeral Home. In c., 366 So.2d 126 

( F l a .  1st DCA 1979). In said case the First District Court o f  

Appeals opined: 

"Plaintiffs maintain that the foreseeable sickening 
consequences of  a casket falling apart should be 
compensable i n  civilized societies. On the other hand, 
defendants contend t h a t  damages f o r  mental pain and 
suffering are not recoverable absent physical impact 
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unless p l a i n t i f f s  f a l l  w i t h i n  the  narrow exception 
t o  the  impact doc t r i ne  by a l l eg ing  conduct exceeding 
a l l  bounds reasonably to le ra ted  by soc ie ty  such as t o  
imply malice o r  the  e n t i r e  want o f  care o r  great  
i nd i f f e rence ,  which they have no t  and cannot do. 

s t i l l  t- in t h i s  Because the "imaact ru le  1s 
state we reluctantly agree with defendiants as t o  
recovery f o r  mental pa in  and su f fe r i ng ,  being o f  the  
view, however. that  the d octrine should b e re-exami ned. " 

I. . 

Said doc t r i ne  was re-examined i n  the  case o f  Halp in  Y .  

Kraeer Funeral Homes, Inc . ,  547 So.2d 973 (F la .  4 th  DCA 19891, 

and i n  t h a t  case the Court opined t h a t  t o r t i o u s  in ter ferences 

w i th  r i g h t s  i nvo l v ing  dead human bodies i s  excluded from the 

impact ru le .  See also, Wi l l iams v. C i t y  o f  Minneola, 575 So.2d 

683 (F la .  5 th  DCA 1 9 9 1 ) ,  rev. denied, 589 So.2d 289 (F la .  1991) .  

An under ly ing reason f a r  sa id  ho ld ing i s  enunciated i n  

Wil l iams, suDra, where the  cou r t  stated: 

"Our soc ie ty ,  as re f l ec ted  f o r  example i n  decis ions 
o f  the cour ts  o f  F lo r i da  c i t e d  e a r l i e r  i n  t h i s  op in ion,  
shows a p a r t i c u l a r  so l i t ude  f o r  the  emotional 
v u l n e r a b i l i t y  of surv ivors  regarding improper behavior 
toward the dead body o f  a loved one, and the special  
deference paid by cour ts  t o  fami ly  fee l i ngs  where r i g h t s  
i nvo l v ing  dead bodies are concerned i s  cen t ra l  t o  our 
decis ion.  This area i s  unique, and once i t  i s  entered, 
behavior which i n  o ther  circumstances might be merely 
i n s u l t i n g ,  f r i vo lous ,  or careless becomes indecent, 
outrageous and in to le rab le .  One obvious reason i s  t h a t  
the  bereaved are already su f fe r i ng  psychic trauma 
because o f  the loss  o f  the  loved one and are espec ia l l y  
sens i t i zed  t o  any d isrespect  o r  i n d i g n i t y  d i rec ted  a t  
the deceased's body o r  a representat ion o f  it. The 
po ten t i a l  f o r  severe emotional d i s t ress  i s  enormously 
increased i n  t h a t  s i t u a t i o n . "  

A s  pointed out  above the under y ing ra t i ona le  behind the  

impact r u l e  has been the prevent ion o f  spurious o r  f raudulent  

act ions.  I n  the case a t  bar,  sa id  under ly ing concern serves no 

purpose as the  t r i a l  cour t ,  i n  an e f f o r t  t o  provide an adequate 
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The tr 

f o r  an appeal, made some spec i f i c  f i nd ings  o f  f a c t .  

a1 c o u r t  m a d e  a fac tua l  f i n d i n g  i n  the  record tha t :  

a )  there  was negligence, and 

b )  Pet i t i one rs  su f fe red  emotional d i s t ress .  

A t  pages 7 and 8 o f  the t r a n s c r i p t  o f  the hearing on the 

motion f o r  s u m m a r y  judgment which i s  attached t o  Pe t i t i one rs  

Appendix i n  Exh ib i t  " E " ,  the t r i a l  cour t  ind icated:  

" I ' m  g iv ing  you a good veh ic le  f a r  appeal. I ' m  n i v i n s  
f i n d i n n  t h a t  both o f  them were nes l i san t  . I m a d e  a fi ' nd inq  
t h a t  YOU r E)WD l a  su f f e r e d  emotional distress , but  I f i n d  
t h a t  it was no t  i n ten t i ona l  on t h e i r  p a r t ,  I do no t  f i n d  it 
w i l l f u l  on t h e i r  pa r t ,  I do no t  f i n d  it grossly negl igent  on 
t h e i r  part. And f o r  those reasons, the  Court i s  Granting 
Summary J ud gman t " I 

Pet i t i one rs  assert  t h a t  based on a l l  o f  the above the t r i a l  

cour t  er red i n  en ter ing  a s u m m a r y  judgment. 

16 



ARGUHEN T TWO 

THE TRIAL COUR T CQMHIT TED REVERSIBLE 
ROR SXNCF MA TERIAL ISSUES OF F ACT 

WERE PRESE NT WHICH PRECLUDED THE 
ENTRY OF SUMMARY J U D G M M  

A .  NEGLIGENCE BEING A VIABLE T HEORY OF R E C O W ,  
MATERIAL ISSUES OF FACT ARE PRESEN T WHICH 
PRECLUDE THE ENTRY OF SUMMARY JUDG MFNT, 

A Summary Judgment may be rendered only  where the  pleadings, 

deposi t ions,  answers t o  i n te r roga to r ies ,  and admissions on f i l e ,  

together w i th  a f f i d a v i t s ,  if any, show t h a t  there  i s  no genuine 

issue as t o  a n y  mater ia l  f a c t  and t h a t  the moving pa r t y  i s  

e n t i t l e d  t o  a Judgment as a matter o f  law. Florida Rule o f  

C i v i l  Procedure, 1.51O(c). 

A Summary proceeding i s  no t  a t r i a l  by a f f i d a v i t  o r  

deposi t ion,  and such a proceeding i s  no t  designed t o  conduct a 

t r i a l  o f  the issues drawn, and on a motion f o r  summary judgment, 

a l l  evidence must be viewed i n  l i g h t  mast favorable t o  the par ty  

against  whom the motion i s  made, and i f  there i s  a genuine issue 

o f  mater ia l  f a c t ,  the motion should be denied. Weinstein v. 

General Acc., F i r e  and L i f e  Ass, Co., 145 So.2d 318 (F la .  1st DCA 

1 9 6 2 ) .  

The burden i s  on the  movant f o r  summary judgment t o  show 

c m c l u s i  'vely the  nonexistence o f  genuine issues of mater ia l  f a c t .  

If the existence o f  such issues, o r  the possibility o f  t h e i r  

existence, i s  re f l ec ted  by the record, or  the record even ra ises  

the slightest dot&& i n  t h i s  regard, summary f i n a l  judgment cannot 

17 



e v i s ,  509 So. 2d 1304 (F la .  1 DCA 1 9 8 7 ) ;  be granted. Wi l l iams v.  Be 

Wil l iams v. F lo r i da  Realty & Manasernan t Commnv, 272 So. 2d 176 

(F la .  3rd DCA 1 9 7 3 ) ;  Demamio v.  B rasse r i e  Restaurant, 320 So. 2d 

49 ( F l a .  3d DCA 1 9 7 5 ) .  It was recognized i n  W i l l i a m s  , s u ~ r a ,  a t  

page 177:  

"When a defendant moves for  summary judgment, 
the t r i a l  court does not determine whether the 
p l a i n t i f f  can prove (h is )  case but only whether 
the pleadings, depositions and a f f idav i ts  
conclusively show that  (he) cannot prove (h is )  
case '* 

Summary Judgment must be constructed on a g ran i te  faundat on 

of Uncontradicted mater ia l  fac ts ,  and even where evidence i s  

uncontradicted, the t r i a l  cou r t  lacks au tho r i t y  t o  en ter  summary 

judgment i s  such evidence i s  reasonably suscept ib le  o f  

c o n f l i c t i n g  inferences. Mens v. Lear, 210 So2d 479 (F la .  1st DCA 

1 9 6 8 ) .  

Further,  even if same facts are not i n  dispute, where 

d i f fe rent  inferences might be drawn from some o f  the undisputed 

facts,  summary judgment i s  precluded. Clark v.  Munrog, 407 So.2d 

1036 (F la .  1st  DCA 1 9 8 1 ) ,  Dawson v. Sheben, 351 So. 26 367 (F la .  

4 th  DCA 1 9 7 7 ) .  

Therefore, the ob jec t i ve  t o  be accomplished by the  t r i a l  

cou r t  on a motion f o r  summary judgment i s  t o  determine whether a 

mater ia l  f ac tua l  issue ex i s t s ,  and i f  such an issue i s  present, 

the motion f o r  summary judgment should be denied. Jones v. 

Stoutenburgh, 91 So.2d 299 ( F l a .  1 9 5 7 ) .  I n  accomplishing t h i s  

ob jec t ive ,  a l l  doubts regarding the existence o f  an issue o f  

mater ia l  f a c t  are resolved against  the movant, and the evidence 

18 
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presented a t  the  hearing p lus  a l l  favorable inferences reasonably 

j u s t i f i e d  thereby, are l i b e r a l l y  construed i n  favor  to the 

opponent o f  the motion. m a y  R u i l d i n n .  Inc .  v. Haley, 175 

So,2d 780 (F la .  1965) .  

Summary Judgment cannot be granted " i f  there e x i s t s  any 

controverted issue o f  mater ia l  f a c t  or  i f  the  proofs  support ing 

the  motion f a i l  t o  overcome the very theory upon which, under the  

pleadings, the adversary's pos i t i on  might be sustained." 

Sakawitr v .  Marshall 146 So.2d 105, 1 0 7  (F la .  36 DCA 1962) .  

The summary judgment procedure " i s  necessar i ly  i n  derogation 

of the  c o n s t i t u t i o n a l l y  protected r i g h t  t o  t r i a l . "  Ho l l  v .  

Ta l co t t ,  191 So. 2d 40 ( F l a .  1966) .  Great caut ion should 

be exercised therefore,  i n  any summary judgment proceeding, no t  

t o  deny a litigant ample oppor tun i ty  t o  demonstrate t h a t  he i s  

e n t i t l e d  t o  the bene f i t  o f  t r i a l .  SfeDhens v.  Oichtenmusller, 216 

So. 2d 448 (F la .  1968) .  

More spec i f i ca  i y ,  i n  t o r t  act ions,  the  question o f  

negligance i s  usual y one t o  be resolved by the j u r y  from the 

f a c t s  and circumstances o f  the  case, and cour ts  there fore  shou 

be caut ious i n  g ran t ing  summary judgments. m a y  v . Bettendorf ,  

96 So. 2d 889 (F la .  1957) ,  Cassel v. Pr ice ,  396 So. 2d 258 (F la.  

1st DCA 1981) .  

I n  order t o  p reva i l  on a motion f o r  summary judgment i n  a 

t o r t  ac t i on  where negligence i s  the under ly ing a l leged conduct, a 

defendant must show e i t h e r  no negligence on h i s  p a r t  proximately 

r e s u l t i n g  i n  i n j u r y  t o  the  p l a i n t i f f ,  o r  t h a t  p a i n t i f f ' s  

negligence was the so le  proximate cause o f  h i s  n ju ry .  
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Clark v. Lum berman’s Mutual Insurance ComD any, 465 So. 2d 552 

(F la .  1st  DCA 1985).  

B. THE ISSUES OF FACT 

Produce 

deposi t  

The den 

the Answers t o  the In te r roga to r ies ,  and a 

ons, demonstrate the  existence o f  mater ia l  

a1 o f  the existence o f  c e r t a i n  fac ts ,  the 

A review o f  the  discovery mater ia l ,  inc lud ing  the  Responses 

t o  the Requests f o r  Admissions, the Responses t o  the Requests t o  

7 o f  the 

issues o f  f a c t .  

nconsistencies 

i n  the testimony o f  witnesses, t he  inconsistencies i n  the 

testimony o f  witnesses when compared t o  the Defendants’ 

respect ive responses t o  i n te r roga to r ies ,  and a c e r t a i n  degree o f  

f i nge r -po in t i ng  between the Defendants t o  s h i f t  r espons ib i l i t y ,  

all o f  which p o i n t  t o  the 

t h i s  cause should be decided 

present a myriad o f  issues o f  f a c t ,  

f a c t  t h a t  the  lower cou r t  er red and 

by a j u r y .  

a) THE DELIVERY OF Tt ’ S  REMAINS 

The discovery has revealed t h a t  on the  day o f  the release o f  

the wrong body, there were three employees o f  JACKSON working as 

attendants a t  t he  morgue. Their  names are James McPhee, Jacob 

K e l l y ,  and Rafael Ravelo. (See answer t o  in te r rogatory  # 9,  and 

Response t o  Request t o  Produce # 13 propounded t o  Jackson an 

October 24, 1991. )  A l l  th ree o f  these employees deny being the 

one t h a t  de l i vered  the wrong baby’s remains t o  an employee of 
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RIVERO. It was the  p o l i c y  o f  JACKSON t o  requ i re  the morgue 

attendant t o  s ign  a l og  kept at the morgue t o  i nd i ca te  the  name 

o f  the at tendant who de l i vered  the body, and the data and t ime it 

was del ivered.  The funera l  home p i ck ing  up the body was a lso  

required t o  s ign  the l og  upon rece ip t  o f  the body (Deposi t ion o f  

James McPhee, pages 12 and 14 ) .  A review o f  the  l og  f o r  the day 

i n  question ind ica tes  t h a t  whoever was the morgue at tendant who 

released the baby's remains, f a i l e d  t o  sign the l og  as requi red 

by JACKSON'S po l i cy .  The log  only  shows t h a t  an E l l i s  Robinson, 

an employee o f  R I V E R O  a t  the t ime i n  question, was the  person 

who picked up the baby's remains (McPhee, pages 27-29, 5 3 ) .  

RIVERO con t rad i c t s  sa id  evidence and s ta tes  i n  response t o  

in te r rogatory  number 1 1  propounded on October 24, 1 9 9 1 ,  t h a t  i t  

was both M r .  Robinson and the morgue at tendant who signed t h e  

log. " M r .  Robinson and the morgue atter~dat& then signed a l og  

kept i n  the morgue" (Int. 1 1 ) .  

The denia l  by a l l  o f  Jackson's employees, the con t rad i c t i on  

above s tated,  and the  f a i l u r e  o f  the  lag ( a t  l eas t  a t  the present 

t ime)  to i nd i ca te  who released the body, leaves us w i t h  a 

quandary: Who released the  wrons ba b y ' s  body? 

- James McPhee denies he was the one. Although d i s c i p l i n a r y  

proceedings are i n s t i t u t e d  against  him by JACKSON, M r .  

McPhee f i g h t s  the proceedings, and he p reva i l s .  I n  f a c t ,  M r .  

McPhee t e s t i f i e s  t h a t  he establ ished t h a t  a t  the  exact 

time the body was released be was out  t o  lunch (McPhea, 2 9 ) .  
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He incu lpates the other  two. M r .  McPhee also s ta tes  t h a t  he 

confronted Ellis Robinson and M r .  Robinson refused t o  say 

who was the at tendant w i t h  whom he dea l t  w i th  on the day i n  

question, yet  M r .  Robinson d i d  s t a t e  t h a t  ha was sure it was 

no t  M r .  McPhee. "I know t h a t  i t  was no t  you, McPhee t h a t  

released the Boy Gonzalez t o  me, ... I refuse t o  say anything 

a t  t h i s  t ime" (McPhee, 1 4 ) .  

- Jacob Ke l l y  denies he was the  one (Deposi t ion of Jacob 

Ke l l y ,  pg, 1 4 ) .  

- Rafael Ravelo denies he was the  one (Deposi t ion of Rafael 

Ravelo, pg. 1 1 ) .  

b )  THE PICK-UP OF THE WRONG BABY'S B.EM AINS BY RIVERO 

We know from the l og  kept  a t  the  morgue a t  JACKSON t h a t  it 

was E l l i s  Robinson, an employee o f  RIVERO, who went on the day i n  

question, t o  the morgue a t  JACKSON and i n  f a c t  picked up the 

wrong baby's body. The issue i s  now presented as t o  whose 

r e s p o n s i b i l i t y  was i t  t o  match the body a t  JACKSON'S morgue w i th  

the release documents brought i n  by R I V E R O  f o r  the pick-up of 

sa id  body. When each defendant was asked sa id  question, a 

d i f f e r e n t  response i s  given by each. 

RIVERO's response: It was "Jackson Memorial Hospi ta l  

personnel ( 's ) "  respons ib i l i t y .  (See Answer t o  In te r roga to ry  

number 1 3 ) .  R IVERO a lso  blame the P l a i n t i f f s .  "Since the  

P l a i n t i f f s  i d e n t i f i e d  the remains as t h e i r  baby and s ince there 

was t o  be no embalming there was no need t o  unwrap the  body t o  
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inspect it." (See Answer t o  In te r roga to ry  Number 1 9 ) .  

JACKSON ' s  remonse : "The Publ ic  Heal th Trust ,  through i t s  

employees a t  the morgue, neg l i gen t l y  but  un in ten t i ona l l y  

de l i vered  the wrong baby t o  the Rivero Funeral Home which, along 

w i th  p l a i n t i f f ,  a lso  acted neg l i gen t l y  i n  f a i l i n g  t o  c o r r e c t l y  

i d e n t i f y  the body." (See Answer to I n te r roga to ry  number 1 5 ) .  

JACKSON also goes on t o  say through the  deposi t ion o f  one o f  i t s  

employees, Kamlesh Oza, the Administrator o f  Pathology Services, 

t h a t  i t  was the r e s p o n s i b i l i t y  o f  RIVERO to a lso  i d e n t i f y  the 

body. M r .  Oza t e s t i f i e d  t h a t  the reason behind the  requirement o f  

the s ignature i n  the l og  a t  the morgue was t o  a t t e s t  t h a t  t he  

funera l  home v e r i f i e d  the body they were p i ck ing  up i s  i n  f a c t  

the body they came fo r  (Deposi t ion o f  Kamlesh Oza, pg. 30). 

It should be pointed ou t  t h a t  RIVERO recedes from i t s  

o r i g i n a l  p o s i t i o n  i n  i t s  answer t o  i n te r roga to r ies  t h a t  i t  was 

only  JACKSON who had the r e s p o n s i b i l i t y  o f  proper ly  i d e n t i f y i n g  

the remains f a r  its release. Enrique Rivero, the person tendered 

a t  deposi t ion as the one w i t h  " the  most knowledge o f  Rivero 's  

procedures f o r  the  p i ck ing  up and i d e n t i f i c a t i o n  o f  bodies from 

the morgue" (Deposi t ion o f  Enrique Rivero, pg 5 )  t e s t i f i e s  a f t e r  

the answers t o  i n te r roga to r ies  are submitted, and there i s  8 

change i n  RIVERO's pos i t i on .  Although a t  f i r s t  M r .  Rivero 

v a c i l l a t e s  i n  h i s  response, he goes on t o  s t a t e  t h a t  it was the 

procedure o f  RIVERO t o  proper ly  i d e n t i f y  the remains o f  a body a t  

a morgue. He i nd ica ted  t h a t  a l l  of h i s  employees were requi red t o  

fo l l ow  sa id  procedure. I n  a supplemental i n te r roga to ry  RIVERO 
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a lso  responded i n  the a f f i r m a t i v e  t o  the fo l l ow ing  question: 

"4. Did Rivero Funeral Home owe a duty towards the 
P l a i n t i f f s  o f  proper ly  i d e n t i f y i n g  the remains o f  baby g i r l  
Maria. 
A .  Yes as per the procedures t e s t i f i e d  t o  by Enrique Rivero 
and E l  1 i s  Robi nson. " 

E l l i s  Robinson a lso  admits i n  h i s  deposi t ion t h a t  RIVER0 

required i t s  employees t o  make an independent i d e n t i f i c a t i o n  

apar t  from the  morgue at tendant t o  v e r i f y  the  pickup o f  the 

co r rec t  body. He a lso  ind ica ted  t h a t  JACKSON a lso  requi red the 

independent i d e n t i f i c a t i o n  by the funera l  home; which i s  why the 

funera l  home had t o  s ign  the log,  t o  a t t e s t  the  v e r i f i c a t i o n  

{Deposi t ion of  E l l i s  Robinson, pg. 43) .  

I t  should be pointed out  t h a t  Leopoldo Rivero gives a 

d i f f e r e n t  account than Enrique Rivero i n  h i s  deposi t ion.  Leopoldo 

Rivero takes a p o s i t i o n  cons is ten t  w i th  RIVERO's o r i g i n a l  

pos i t i on  when the In te r roga to r ies  are answered: 

"Q.  D i d  you require Rivero employees t o  make a p o s i t i v e  

P1 

i d e n t i f i c a t i o n  o f  the body a t  the morgue? 
A .  I n  the  morgue o f  the hosp i ta l?  
Q. Yes. 
A .  N o ,  we don ' t  need tha t .  
Q. Why? 
A ,  Because the hosp i ta l  knows what they a 

are the ones rasoansi b la"  
e h  

& THE FAILURE TO PROPERLY IDENTIFY THF WHAIN8 

nd l i ng  over. 

Through the  discovery process we have learned t h a t  t he  

i n t i f f ,  Z o i l a  Gonzalez, gave b i r t h  a t  JACKSON t o  twins,  a baby 

boy and a baby g i r l .  Through request f o r  admissions JACKSON has 

admitted t h a t  a f te r  the death of the baby g i r l  on November 7 ,  



1988, the remains were tagged "Ganzalsz ( Z o i l a )  B, G i r l  B." 

We have a lso  learned t h a t  on October 31, 1988 a s t i l l b o r n  boy 

died a t  JACKSON. Through request f o r  admissions JACKSON has 

admitted t h a t  a f t e r  t he  death o f  the  s t i l l b o r n  boy the remains 

were tagged "Eoy Gonzalez". 

I t  was the s t i l l b o r n  boy who d ied on October 31, 1988, 

tagged "Boy Gonzalez" t h a t  was del ivered,  picked up, and bur ied 

i n  e r ro r .  

Rafael Ravelo, a morgue at tendant from JACKSON, t e s t i f i e d  

t h a t  on o r  about November 10, 1988, a funera l  home w i th  an 

indigency cont rac t  w i th  the County, went t o  p i ck  up the remains 

o f  the abandoned s t i l l b o r n  "Boy Gonzalez". M r .  Ravelo t e s t i f i e d  

t h a t  when he went t o  r e t r i e v e  the body o f  "Boy Gonzalez" ha 

discovered t h a t  the body was no t  there (Ravelo, 10-11) .  It was 

then, t h a t  i t  was discovered t h a t  the remains o f  "Ganzalez 

( Z o i l a )  6 ,  G i r l  B . " ,  who were supposed t o  have been released one 

or two days before,  were s t i l l  a t  the morgue (Deposi t ion o f  J u l i o  

Gonzalez, p g .  1 5 ) .  

James McPhee t e s t i f i e d  as t o  JACKSON'S procedure upon the 

death o f  an i n f a n t .  He i nd ica ted  t h a t  an each case a Postmortem 

k i t  would be requested, and t h a t  the  remains of each i n f a n t  i s  

tagged w i th  3 i d e n t i c a l  yel low tags which no t  on ly  i d e n t i f y  the 

i n f a n t ' s  remain by name, bu t  a lso  inc lude the hosp tal's 

i d e n t i f i c a t i o n  number. Along w i th  the 3 tags, each body has an 

arm band which again includes the  same i d e n t i f i c a t i o n  

in format ion.  One tag  i s  placed alongside the  arm band, a second 
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i s  placed i n  one of the  toes, and the t h i r d  i n  the to rso  area 

attached t o  the "shroud", a whi te c l o t h  i n  which the  baby's 

remains are wrapped i n  (McPhee, 6-8, 4 8 ) .  

I t  i s  obvious t h a t  ne i the r  the arm band nor the tags were 

read, which i s  what l ed  t o  the  mix-up. 

Since no morgue at tendant has come forward and claimed 

r e s p o n s i b i l i t y ,  the mystery s t i l l  remains as t o  what attempts 

were made t o  i d e n t i f y  the remains f o r  the  release by the morgu 

attendant. 

R IVERO gives the fo l l ow ing  account i n  i t s  response t o  

In te r roga to r ies ,  i n  which the j u r a t  page i s  executed by Enrique 

Rivero: 

"There i s  supposed t o  be a tag  attached t o  the body and a lso  
a tag  on the outer  wrapping. I n  regard to the body 
de l i vered  t o  Rivero on 11/8/88 the body was not unwrapped by 
River0 personnel and we are unsure as to what, i f  any. t a q  
was on the  wratmed bodv." 

"...The body was wrapped i n  a white f a b r i c  and had been 
re f r i ge ra ted .  The body was returned to Rivero and placed i n  
re f r i ge ra ted  storage. It was then removed f o r  viewing and 
i d e n t i f i c a t i o n  by the P l a i n t i f f s .  A f t e r  a p o s i t i v e  
i d e n t i f i c a t i o n  i t  was returned t o  storage u n t i l  i t  was 
removed and placed i n  the  casket f o r  b u r i a l  on 11/9/88 . . .  
there  was no need to unwrae the bodv t o i n s w  c t  it.. . "  
Enrique Rivero and Nelsy Gonzalez a lso  provided testimony 

along the same l i n e s  and ind ica ted  t h a t  the  body was no t  

unwrapped. 

Contrary t o  what i s  ind ica ted  i n  the answer t o  the  

i n te r roga to r ies  and the deposi t ion testimony, M r .  E l l i s  Robinson, 

who a t  t he  t ime o f  the t ak ing  o f  h i s  deposi t ion was no longer 

employed by RIVERO , gave a d i f f e r e n t  account o f  events. 
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t e l l  anyone from RIVERO, and s p e c i f i c a l l y  Enr 

he was “unsure as t o  what, i f  any, tag was on 

and 2 )  t h a t  JACKSON’S morgue at tendant a lso  s 

M r .  Robinson t e l l s  an u n l i k e l y  and simply unbel ievable 

s to ry .  He s ta tes  t h a t  he i n  f a c t  read the tag  on the i n f a n t ’ s  

remains, and i t  coincided w i th  the release papers. A s  a matter of 

fac t ,  he goes on t o  s t a t e  t h a t  even the  hosp i ta l  i d e n t i f i c a t i o n  

number i n  the tag, coincided w i th  those i n  the release documents. 

(Robinson, 22-23) Again, an u n l i k e l y  s to ry .  

Mr. Robinson was quick t o  p o i n t  out  though, t h a t  he d i d  no t  

que Rivero, 1 )  t h a t  

the  wrapped body”, 

gned the  l og  as he 

had. A s  i t  has been pointed ou t  above, M r .  Robinson’s testimony 

d i r e c t l y  con t rad ic ts  the answers given by Enrique Rivero i n  the 

In te r roga to r ies  (Robinson, 34-35).  

There i s  a lso  a f a i l u r e  on the p a r t  o f  RIVERO t o  discover 

the mistake once the body was de l i vered  t o  the  funera l  home. 

Enrique Rivera t e s t i f i e d  t h a t  RIVERO has a fol low-up 

i d e n t i f i c a t i o n  procedure t h a t  i s  t o  be fo l lowed a t  the  funera l  

home once the body a r r i ves .  RIVERO’s employees are t o  again chock 

the  i d e n t i f i c a t i o n  tags t o  make sure they have the r i g h t  body 

(Enrique Rivero,  pg. 6 3 ) .  This procedure was obviously no t  

fol 1 owed. 

Again, t h i s  testimony provided by Enriqua Rivero o f  a 

fol low-up i d e n t i f i c a t i o n  con t rad i c t s  RIVERO’s p r i o r  answer i n  

i n te r roga to r ies  were i t  i s  ind ica ted  t h a t  the body was no t  

unwrapped. If it i s  no t  unwrapped, how can they make an I.D., or  

t e l l  whether it i s  a boy or  a g i r l ?  



1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Enrique Rivero i s  a lso  asked to d e t a i l  a11 o f  the procedures 

t h a t  RIVERQ's employees are  t o  fo l l ow  from the t ime the body 

a r r i ves  a t  the  funera l  home. M r .  Rivero merely s ta tes  t h a t  once 

the body i s  brought i n ,  i t  i s  placed ins ide  a casket, and then 

placed i n  a re f r i ge ra to r .  

Enrique Rivero c leve r l y  attempts t o  leave ou t  one very 

important step i n  t h i s  process. Once the baby's body i s  brought 

i n ,  the  body must be washed dawn w i t h  germicidal soap. 

Mr. E l l i s  Robinson was very candid i n  t h i s  regard and 

expla ins the procedure: 

" N o  embalming? You take whatever i t  i s ,  i f  i t ' s  an adu l t  o r  
baby, you take the baby, you wash i t  down and what have you, 
fo r  i d e n t i f i c a t i o n  f o r  the  fami ly .  
Q. I n  the case, more s p e c i f i c a l l y  o f  an i n fan t ,  what would 
you do? 
A.  1 just t o l d  you, wash the  baby down. 
Q. How would you go about washing the baby down? 
A .  You take the wrapping o f f  the baby, you pu t  your gloves 
on, which i s  normal, you take germicidal  soap on the  sponge 
and you wash the baby dawn, clean i t  up." 
(Robinson, pg. 1 6 ) .  

A review o f  the discovery i nc lud ing  a l l  o f  the deposi t ions 

demonstrate t h a t  i t  i s  obvious: 

1. That JACKSON and RIVERO f a i l e d  to make a proper match 

w i th  the release documents and the i d e n t i f i c a t i o n  tags; 

2.  That JACKSON and RIVERO f a i l e d  t o  no t i ce  t h a t  the tag  

read "Boy Gonzalez", instead o f  "Gonzalez Zo i l a )  B, G i r l  8 " ;  

3.  That  JACKSON and RIVERO f a i l e d  to no t i ce  they were 

re leas ing o r  p i ck ing  up a body i n  which the Hospi ta l  

i d e n t i f i c a t i o n  numbers i n  the tag  were no t  the  same as those i n  
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the release papers; 

4. That JACKSON and RIVERO f a i l e d  t o  no t i ce  t h a t  instead o f  

the body o f  a baby g i r l  they had the body o f  a baby boy. 

5 .  That JACKSON and RIVERO f a i l e d  t o  no t i ce  t h a t  the baby 

boy they were re leas ing and p i ck ing  up had no autopsy performed, 

ye t  they were coming t o  p i ck  up a baby g i r l  w i th  i n  which an 

autopsy had been performed. 

6 .  That even more astonish ing i s  the  f a c t ,  t h a t  RIVERO also 

f a i l e d  t o  no t i ce  a l l  o f  the above wh i le  the  remains were i n  t h e i r  

care a t  the funera l  home. Even, wh i le  RIVERO was washing down the  

baby’s remains as required, it s t i l l  f a i l e d  t o  discover the 

m i  stake, 

As J u l i o  Gonzalez a p t l y  summed i t  up: 

“...And by the sex a lso.  I mean, t h a t ’ s  something very 
obvious. And besides, baby boy was no t  supposed t o  have an 
autopsy and baby g i r l  d i d  have an autopsy. That i s  
something very major t h a t  you can detect  a m i le  away“. 
( J u l i o  Gonzalez, pgs. 15-16) 

(d)  Y S  THE Y ’  WITH 

CLOTHING BROUGHT BY PLAINTIFFS 

Pet i t i one rs  testified a t  t h e i r  deposi t ion t h a t  they brought 

t o  RIVERO some yel low baby’s c lo th ing .  A t  the funera l  home, j u s t  

before t h e i r  departure t o  the cemetery, they requested t o  see the  

remains o f  t h e i r  i n f a n t  baby. They ind ica ted  t h a t  RIVERO allowed 

a shor t  viewing, and they observed p a r t  o f  the baby’s body and 

same was d r e s s e d  wi th  the c lo th ing  they had brought (Depos t i o n  

of Jesus Gonzalez, pg. 29, Zo i l a  Gonzalez, pg. 1 8 ) .  
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RIVERO was asked i n  the i n i t i a l  i n te r roga to r ies  the 

fo l low ing :  

" 1 9  (b )  Did you dress baby g i r l  Maria w i th  the  c lo thes 
brought to you by the re la t i ves .  
ANSWER : No. " 

RIVERO was asked the fo l l ow ing  i n  a supplemental 

in te r rogatory :  

"5. Did the  P l a i n t i f f s  o r  any o f  t h e i r  r e l a t i v e s  b r ing  t o  
Rivera Funeral Home any baby c lo th ing  t o  dress the remains 
of baby g i r l  Maria. 
ANSWER: Unknown, no t  t o  our knowledge. 

Nelsy Gonzalez, a Funeral D i rec to r  from RIVERO who was 

present dur ing the  v i e w i n g  of the i n f a n t ' s  remains a t  the  funera l  

home, contrary  t o  what the  P l a i n t i f f s  t e s t i f i e d ,  denied t h a t  the 

baby was dressed i n  baby c lo thes,  "No. I don ' t  r e c a l l  i t  being 

dressed, no" (Deposi t ion o f  Nelsy Gonzalez, pg. 2 2 ) .  

I t  i s  obvious t h a t  i f  the baby was dressed w i th  the c lo thes  

brought by the fam i l y ,  then the  body must have been unwrapped, 

and RIVERO should have discovered the  mistake. It i s  t h i s  

w r i t e r s '  op in ion that RIVERO denies dressing the baby f o r  obvious 

reasons. RIVERO f a i l e d  t o  discover they had the  wrong body, they 

f a i l e d  t o  no t i ce  the i nco r rec t  a r m  band and i d e n t i f i c a t i o n  tags, 

the f a c t  t h a t  i t  was the  body o f  a & instead o f  a g i r l ,  and the 

f a c t  there was no evidence o f  an autopsy i n  sa id  body. 

When Nelsy Gonzalez was asked the percentage o f  babies 

bur ied w i t h  c lo thes  brought by the fam i l y .  She responded, "hard ly  

ever" (Nelsy Gonzalez, pg 2 2 ) .  

When E l l i s  Robinson was asked the same question, the  
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percentage o f  babies bur ied w i th  c lo thes brought by the  fam i l y ,  

he ind ica ted  t h a t  most are dressed (Robinson, pg. 18-19).  

e) PRIOR INCIDENTS 

R I V E R 0  has denied the existence o f  s i m i l a r  inc idents  i n  the 

past l i k e  the one here complained o f .  

JACKSON personnel has provided c o n f l i c t i n g  accounts. 

Kamlesh Oza, the Administrator o f  Pathology Services, 

t e s t i f i e d  by way o f  deposi t ion t h a t  ha conducted an i nves t i ga t i on  

and as a r e s u l t  o f  sa id  i nves t i ga t i on  ha found no p r i o r  inc idents  

l i k e  the one here complained o f  (Ora ,  pg. 10 ) .  He d i d  p o i n t  ou t  

t h a t  he d i d  f i n d  several instances were JACKSON'S p o l i c y  was no t  

fol lowed. I n  a d i s c i p l i n a r y  l e t t e r  t o  James McPhee, the morgue 

supervisor who was suspended f o r  f i v e  days as a r e s u l t  o f  t h i s  

case, M r .  Oza stated: 

" I n  i nves t i ga t i ng  t h i s  inc ident ,  i t  was proven t h a t  there  
were a t  l eas t  f i f t y  seven instances since Ju ly ,  1988, where 
no one from the morgue signed the release form. This shows 
t h a t  the violat ion of the above policy i n  the November 
incident was not an exception, rather it was being violated 
by morgue employees on a recurrent basis." 

Contrary t o  what M r .  Oza ind ica ted  i n  h i s  deposi t ion,  I r a  

Clark ,  the President o f  JACKSON, ind ica ted  i n  an a r t i c l e  i n  the 

ng on January 21, 1989 and f i l e d  f o r  record, 

occurrences had happened i n  the past. 

Although a Request f o r  Admission was submitted t o  JACKSON 

pe r ta in ing  t o  the statements made by I r a  Clark,  JACKSON denied 

sa id  Request f o r  Admission. 

Miam 

t h a t  

Herald, appear 

i n  f a c t  s i m i l a r  
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James McPhee t e s t i f i e d  t h a t  there had been approximately 

four  o r  f i v e  s i m i l a r  inc idents  i n  the past. I n  f a c t ,  M r .  McPhee 

t e s t i f i e d  t h a t  there had been a p r i o r  mix-up one week before the 

one here complained o f ,  and he "wrote up" Rafael Ravelo. No such 

documents have been provided by JACKSON i n  discovery (McPhee, 

pgS.38-40) 

M r .  Kamlesh Oza denies t h a t  McPhee informed him o f  p r i o r  

s i m i l a r  occurrences (Oza, pg. 1 0 ) .  

M r .  Oza a lso  denies t h a t  Denise Moody, a supervisor f o r  the 

admi t t ing  o f f i c e  a t  JACKSON which oversees the postmortem 

department, also informed him o f  p r i o r  s i m i l a r  occurrences. M r .  

Oza stated: 

"Q. Did Ms. Moody ever t e l l  you t h a t  wh i le  she was 
employed a t  Jackson, on o r  about 1987, there  was such an 
inc iden t  that she reca l l s?  
A .  No, no. And t h a t  I can t e l l  you ca tegor i ca l l y ,  I mean, I 
would have remembered t h a t  absolute ly .  No, she d i d  no t  say 
any such t h i n g  t o  me. 
Q. Do you remember asking her? 
A .  Yes.. . "  
(Oza, pgs. 1 1 - 1 2 ) .  

Denise Moody d i d  t e s t i f y  by way o f  deposi t ion t h a t  she was 

f a m i l i a r  w i th  a s i m i l a r  p r i o r  i nc iden t  pe r ta in ing  the mix-up of  

the body o f  a baby i n  1987.(Deposition o f  Denise Moody, Pgs. 

6 - 8 ) .  

f )  NOTICE OF THE MIX-UP 

R I V E R 0  claims t h a t  i t  f i r s t  received no t i ce  o f  the mix-up on 

January 4, 1989. (See response t o  In te r roga to ry  6 ,  and 

Deposit ion o f  Maria Maspons pgs. 21 -22 ) .  
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JACKSON f i r s t  claimed t h a t  i t  learned o f  the  i nc iden t  on 

November 10, 1 9 8 8 ,  and i t  d i d  no t  n o t i f y  RIVERO u n t i l  on o r  about 

January 3,  1 9 8 9 .  JACKSON has f i l e d  an Amended Answer t o  

In te r roga to r ies  and now claims t h a t  i t  learned o f  t he  i nc iden t  on 

November 10, 1988, but  i t  f i r s t  n o t i f i e d  RIVERO on November 10, 

1988 and/or November 11, 1988. 

J u l i o  Gonzalez, a morgue at tendant a t  JACKSON t e s t i f i e d  t h a t  

he personal ly ca l l ed  RIVERO on November 10, 1988  o r  November 1 1 ,  

1988 and n o t i f i e d  RIVERO o f  the  mix-up. M r .  Gonzalez t e s t i f i e s  

t h a t  he bel ieves t h a t  he recognized the voice as t h a t  o f  M r .  

Enrique R iva ro . ( Ju l i o  Gonzalez, pgs. 20-21) .  M r .  Gonzalez s tated:  

" . . . I  t o l d  them t h a t  we had a m i x  up on the bodies and t h a t  
we had the body o f  the g i r l .  And they t o l d  me i t  cou ldn ' t  
be poss ib le ,  because the baby was bur ied the day before. And 
I said,  "Okay, l e t ' s  wa i t  f o r  the proper people f r o m  the 
hosp i ta l  t o  c a l l  you". 
Q. And? 
A. They d i d n ' t  want t o  recognize it a t  t h a t  point .  
Q. Why do you say tha t?  
A. Because they t o l d  me t h a t  it cou ldn ' t  be possible.  And I 
said,  'Oh, yes, i t  i s  poss ib le ' . "  
( J u l i o  Gontalez, pgs. 2 0 - 2 1 ) .  

Bath JACKSON and RIVERO knew about the mix-up the day a f t e r  

the  b u r i a l ,  ye t  they f a i l e d  t o  n o t i f y  the  P l a i n t i f f s  f o r  near ly  

two months. 

M r .  Enrique Rivero denies J u l i a  Gonzalez's testimony and 

states t h a t  the f i r s t  t ime he received no t i ce  was around January 

4, 1989 (Enrique Rivero, pgs. 6-7). M r .  Rivero was asked: 

"Q. D i d  you, yourse l f ,  t a l k  t o  anyone from Jackson Memorial 
Hospital per ta in ing  to the mix  up? 
A. No, s i r . "  

E l l i s  Robinson, an employee o f  RIVERO a t  the  time, d i d  
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t e s t i f y  t h a t  he learned o f  the mix-up i n  November o f  1988 

(Robinson, pg. 27). 

a )  THE DELAY I N  NOTIFYING THE.PLAuT1 FFS OF THE M I X  -UP 

RIVERO takes the p o s i t i o n  t h a t  i t  d i d  no t  get no t i ce  o f  

mix-up u n t i l  on or  about January 4, 1989. Enrique Rivero and 

Maria Maspons a t t e s t  t h i s .  They say t h a t  it was a f t e r  sa id  d 

r e s p o n s i b i l i t y  primar 

c l i e n t  re la t i onsh ip  w 

of Steve Bard, pgs. 1 

the  

te 

when they received a letter from JACKSON t h a t  they c a l l e d  the 

P l a i n t i f f s .  

Ellis Robinson, as ind ica ted  above, states t h a t  he learned 

of the mix-up on or  about November o f  1988. James McPhea 

t e s t i f i e s  t h a t  he spoke w i th  E l l i s  Robinson on or  about sa id  

time. 

J u l i o  Gonzalez t e s t i f i e s  t h a t  he c a l l e d  RIVERO on o r  about 

November 10, 1988, or  November 11, 1988. A s  ind ica ted  above he 

bel ieves he spoke to Enrique Rivero, and " they d i d ' n t  want t o  

recognize it a t  t h a t  po in t . " .  

Steve Bard, o f  Risk Management a t  JACKSON, t e s t i f i e d  t h a t  i t  

was the r e s p o n s i b i l i t y  o f  RIVERO t o  n o t i f y  the fam i l y  o f  the 

mix-up. JACKSON " f e l t  t h a t  i t  was the funera l  home's 

l y  because they already establ ished a 

t h  them t h a t  we d i d  not have" (Deposi t ion 

- 1 2 ) .  

M r .  Bard a lso  states t h a t  R I V E R O ' S  f a i l u r e  t o  act, i n  no t  

acknowledging the mistake and n o t i f y i n g  the P l a i n t i f f s ,  prompted 

3 4 



him t o  w r i t e  the January 3 ,  1989 l e t t e r .  

M r .  Bard wrote i n  the January 3 ,  1989 l e t t e r :  

" Insofar  as you have had in t imate  contact  wi th  the f a m i l y ,  
we request t h a t  you approach said t o  explore t h i s  
p o s s i b i l i t y .  C e r t a i n l y ,  whereas we share equal l i a b i l i t y  i n  
t h i s  matter, the Publ ic Health Trust  w i l l  be w i l l i n g  t o  
contr ibute 50% o f  cost exhume and rebury t h i s  i n f a n t . "  
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* CONCLUSION 

Based on the foregoing, P e t i t i o n e r s  r e s p e c t f u l l y  request t h i s  

Honorable Court to reverse the  decision o f  t h e  Third District 

Court o f  Appeal ,  and t o  vacate the order o f  the  t r i a l  court  o f  

Summary Judgment and to remand t h i s  cause f o r  f u r t h e r  

proceedings. 

DATED: / / / A / +  
Respectfully submitted, 

FLEITAS & BUJAN, ATTORNEYS AT LAW 
OCEAN BANK BUILDING, SUITE 550 
782 NW LE JEUNE R D . ,  
M I A M I ,  FLORIDA 33126 
( 3 0 5 )  442- 1439 
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