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IN THE SUPREME COURT O F  FLORIDA 

STEVEN GEOHAGEN, 

P e t  i ti oner 

V .  

STATE OF FLORIDA, 

Respondent" 

/ 

CASE NO. 82,846 

PETITIONER'S INITIAL BRIEF ON THE MERITS 

I PRELIMINARY STATEMENT 

A one  volume record on appeal will be referred to as "R" ,  

the state's initial brief will be referred to as "IB" and t h e  

answer brief will be referred to as "AB", followed by the 

appropriate page number i n  parentheses. 
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I 1  STATEMENT O F  THE CASE AND FACTS 

Appellant was charged by information with burglary, grand 

theft and fraudulent u s e  of a credit card ( R  116-1189 148-149). 

He pled no contest to the charges of grand theft and fraudulent 

use o f  a credit card ( R  157, 169-172). He was convicted o f  the 

burglary charge ( R  125). 

A t  sentencing9 the court found  appellant ta be an habitual 

felony offender ( R  200-201). On the charge  of burglary, appel- 

lant w a s  sentenced to five years  probation with one y e a r  in 

jail as a condition of probation ( R  211). On the remaining 

charges, appellant was placed on f i v e  years p r o b a t i o n  which was 

to run consecutive to his burglary probation ( R  212). On 

December 22? 1992, the state filed a notice o f  appeal9 alleging 

that appellant’s sentence wa5 an illegal downward departure 

from the guidelines because no written reasons had been provi- 

ded by the trial raurt I R  138-140). 

The First District Court of Appeal reversed the trial 

court’s order. State v. Gpohasen, 18 Fla. L. Weekly D2268 

(Fla. 1st DCA October 19, 1993). The district court held that 

appellantas sentence constituted a downward departure f r o m  the 

guidelines which required written reasons a5 well as a finding 

that habitual offender sentencing w a s  not necessary for t h e  

protection o f  t h e  public. Id. 

On November 39 1993, appellant filed a motion t o  certify 

this issue as (3ne c f  great public. The district court granted 

this motion on December 3, 1993. Appellant filed notice to 
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i n v o k e  the discretionary jurisdiction o f  this C o u r t  on December 

6 ,  1993. T h i s  appeal follows. 
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1 1 1  SUMMARY OF THE ARGUMENT 

The trial judge found Geohagen to be an habitual felony 

offender and properly sentenced him to probation on o n e  case 

and to probation with a jail sentence on the other case. The 

trial judge's sentence was a legal sentence under the habitual 

offender statute because he w a 5  not required to sentence 

Geohagen to a "term of y e a r s " .  

In Kinq v. State? 597 So. 2d  309 ( F l a .  2d DCA 1942), rev. 

dismissed, 602 S o .  2d  942 (Fla. 1 9 9 2 ) ,  the court suggested that 

incarceration w a s  required f o r  all habitual offender sentences 

and that sentences af community control or probation only were 

subject to the sentencing guidelines procedures. However in 

Burdick v. State, 594 So. 2 d  267 (Fla. 1 9 9 2 ) *  this C o u r t  held 

trial judges have discretion in imposing habitual offender 5en- 

tencer; "anywhere" up to the maximum. This holding was premised 

on an extensive s t a t u t o r y  interpretation analysis which read 

the "shall" in section 775.084(a), to be permissive. 

Burdick dealt with first degree felonies. However, 

Burdick can not be limited to first d e g r e e  felonies without 

creating an absurd construction. Section 775.084(a)1, states 

that life is the maximum sentence for a first degree felony9 

but i t  does not contain the phrase "term o f  y e a r s " .  Section 

775.084(a)1. and 2., which set out the m a x i m u m  sentences for 

second and third degree f e l o n i e s ,  do contain the p h r a s e  ' ' t e r m  

o f  yearst1. 

Consequently, if the reasoning in Burdirk (that "shall" 

means "may"), is not extended to second and third degree 
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felonies, then a trial judge sentencing under sectian 

775.084(a), could impose a probationary sentence f o r  a first 

degree  felony, but would be  required to impose a ” t e r m  o f  

years”  f a r  second and t h i r d  degree felonies. T h e  “term o f  

y e a r s ”  c a n n o t  be read into section 775.084(a)l. to cure t h i s  

absurdity without completely rewriting t h e  subsection. Since 

the majority opinion in Kinq appears n a t  to have considered 

t h e s e  paints, and there is evidence Burdick was completely 

ignored, Kinq’s conflicting language should not be followed. 

T h i s  Court should reverse  t h e  d i s t r i c t  court’s decision 

and affirm Geohagen’s sentence. 
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I V  ARGUMENT 

GEOHAGEN’S H A B I T U A L  OFFENDER SENTENCE IS 
L E G A L  SINCE THE TRIAL JUDGE IS NOT REQUIRED 
TO SENTENCE H I M  TO INCARCERATION AND HAS 
THE DISCRETION TO IMPOSE FI PROBATION ONLY 
SENTENCE. 

The trial court declared Geohagen to be an habitual felony 

offender and then sentenced him o n  3 third degree felonies to 

terms of probation ( R  211-16). Appellee argued below that the 

legislature intended only incarcerative sanctions on third de- 

g r e e  habitual offender sentences because it specified such sen- 

tences are to be for ”a term o f  years  n o t  exceeding 10” (IB 3; 

Section 775.08414)(a)(3), Fla. Stat. ( 1 9 9 1 ) ) .  Appel lee  argued 

t h a t  Geahaqen’s sentence was thus illegal because on t w o  of  

Geohagen’s offenses the  t r i a l  court imposed only a probationary 

sentence IIB 3 ) .  

Appellee relied on Kinq v. State9 597 So. 2d JOB IFla. 2d 

DCA 19921, rev. dismissed, 602 So. 2 d  942 ( F l a .  1982), which 

was adapted  by this C o u r t  i n  McKniqht v. Statey 18 Fla. L. 

Weekly, S191 IFla. March 2’5, 1993). Kinq held that habitual 

offender sentencing is a two step procedure .  Id. at 313. The 

first step, described in section 775.084(3), is the determina- 

tion o f  whether a defendant qualifies as an habitual felony 

offender. Id. The 1988 amendments to section 775 .084 I3 )  re- 

moved the trial court’s discretion in this prsce(;s SO t h a t  qua- 

lification for habitual offender status is now merely a mini- 

sterial determination. Id. H e r e ,  the trial court properly 

determined Geahagen qualified as an habitual f e l o n  based on his 

prior r eco rd  ( R  200-41, and this act is not now in dispute. 



The second step, d e s c r i b e d  i n  s e c t i o n  775.08414), i n v o l v e s  

d e t e r m i n i n g  t h e  s e n t e n c e  t o  be imposed a f t e r  a d e f e n d a n t  i s  

found t o  be an h a b i t u a l  f e l o n y  o f f e n d e r .  Id. I t  is t h i s  step 

t h a t  is a t  i s s u e  h e r e  (IB 3). 

Kinq  h o l d s  t h a t  t h e  " t r i a l  judge retains t h p  d i s c r e t i o n  t o  

exe rc i se  l e n i e n c y  i n  r e g a r d  t o  h a b i t u a l  felony o f f e n d e r s  i n  t w a  

ways;." 597 So. 2d at 314. F i r s t 9  u n d e r  s e c t i o n  775.084(4)(c), 

t h e  t r i a l  judge ( w i t h o u t  the n e c e s s i t y  of m a k i n g  f i n d i n g s  t h a t  

a n  h a b i t u a l  of fender  s e n t e n c e  is n e c e s s a r y  f o r  t h e  protection 

of t h e  p u b l i c ) ,  can m e r e l y  d e c i d e  n u t  t o  s e n t e n c e  t h e  d e f e n d a n t  

a s  a n  h a b i t u a l  felony o f f e n d e r .  Id. The trial judge d i d  n o t  

c h o o s e  t h i s  o p t i o n  when s e n t e n c i n g  Geahagen. I n s t e a d ,  t h e  

t r i a l  judge c h o s e  t h e  s e c o n d  o p t i o n ,  w h i c h  the K i n q r o u r t  de- 

s c r i b e d  a5 f o l l o w s :  

h a v i n g  determined t o  s e n t e n c e  t h e  d e f e n d a n t  
as a n  habitual felony o f f e n d e r ,  t h e  t r i a l  
j u d g e  h a s  t h e  d i s c r e t i o n  to sentence an 
h a b i t u a l  felony o f f e n d e r  to a n y  t e r m  o f  
yea r s  up t o  t h e  maximum s e n t e n c e  p r o v i d e d  
i n  s u b s e c t i o n s  775.084(4)(a)II), ( 2 )  and 
(3). . . . 

597 So. 2d a t  315 ( e m p h a s i s  supplied). S i n c e r  on a t  least one 

ca5e9 t h e  t r i a l  j u d g e  f a i l e d  t o  s e n t e n c e  Geohagen  t o  a "term o f  

y e a r s "  a n d  instead imposed a p r o b a t i o n a r y  S e n t e n c e ,  t h e  s t a t e  

a r g u e s  i t  is a n  illegal sentence as c a n t e m p l a t e d  i n  K i n q .  

T h i s  C o u r t  s h o u l d  re ject  t h i s  a r g u m e n t  a5 i t  applies to 

G e o h a g e n ' s  f a c t s  b e c a u s e  i t  c o n f l i c t s  w i t h  Burdick v .  S t a t e r  

594 So. 2d 2&7 ( F l a .  1992) and State v .  T i t a p  18 F l a .  L. Weekly 

S20h I F l a .  A p r i l  1 ,  1993). S e c t i o n  775.0841a) states:  
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The c c ) u r t 7  i n  conformity with the procedure 
established in subsection (31, shall sen- 
tence t h e  habitual felony offender a5 
follows: 

fist degreer for life. 

second degree, f o r  a term of years; n o t  
exceeding 30. 

third degree? far a term of years; n o t  
exceeding 10. 

1. In the case of a felony o f  the 

2. In t h e  case of a felony o f  t h e  

3 .  In the case o f  a felony of the 

(emphasis supplied). After a detailed statutory interpretation 

analysis, the Burdirk C o u r t  held that the term "shall" (under- 

lined a b o v e ) ,  was actually permissive, meaning ''may", and d i d  

not require trial judges to give life s e n t ~ n c e r j  on first degree 

felonies. 594 So. 2d at 271. Rather, t r i a l  judges; "can sen- 

tence anywhere up to the maximum Sanction." - Id. at 269 (empha- 

sis in original). Logically extending Burdick, since the term 

"shall" actually means "may", a trial judge could choose not to 

sentence a defendant to a "term of years" for a second degree 

or third degree felony under section 775.084(a)2. or 3 .  T h e  

t r i a l  judge m i g h t  choose to sentence to a "term or years" ar he 

might instead choose to impose probation or community c o n t r o l .  

Here, the t r i a l  judge chose the latter when he sentenced 

Geohagen. 

Appellee's position is supported by  the Florida Supreme 

Court's decision in Tito, 18 Fla. L. Weekly S206. In Tita 

(decided after McKniaht), the C o u r t  approved o f  a probation 

only habitual o f f e n d e r  sentence. In doing 50 the court stated: 

In Burdick v. State, 594 S o .  2d 267 (Fla. 
1992), w e  held that a sentencing judge may 
exercise his or her discretion in employing 
the habitual offender statute. We find no 

- 8 -  



abuse o f  discretion in placing T i t o  on t e n  
years' probation after completing his prior 
sentence. McKniqht v .  State, no. 79ph89 
(Fla. Mar. 25, 1993)tl8 Fla. L. Weekly 
sl911. 

To limit Burdick to first degree felonies would result in 

a schizophrenic construction: The word "shall" would mean 

" m a y "  for first degree felonies, but the s a m e  word "shall" 

would mean "shall" far-  second and third degree felonies. T h i s  

construction has been adopted by t h e  F i f t h  District Court of 

Appeal. 8 3 ,  Lawe v.  State, 605 S o .  2d 505, 507 ( F l a .  5th DCA 

1992); S t a t e  v. Manninq, 605 So. 2 d  508, 510 (Fla. 5 th  DCA 

1992). This C o u r t  should refuse to follow t h e  f i f t h  district. 

In practice such a construction would lead to absurd results. 

For example7 if Geohagen had committed a first degree felony, 

such as armed r o b b e r y ,  his sentence would not require incarre-  

ration since section 775.084(a)I., does not require a "term of 

y e a r s " .  Consequently, if Burdick is not read to apply to se- 

cond and third degree felOnie5, it will allow probationary sen- 

tences for first degree felonies and require incarceration f o r  

second and third degree  felonies because section 775.084(a) 2., 

and 3. require a "term of  y e a r s " .  Neither Luwe nor lttanninq 

address this absurd result. 

Unfortunately, Kinq is not very helpful an this point. 

The opinion concludes t h a t  defendants may be s e n t e n c e d  as: 

"habitual felony offenders under subsections 775.084(4){a)(l), 

( 2 )  and ( 3 ) ,  far felonies o f  the first, sjecand and third de- 

gree, respectively, f o r  life ar any term of years n o t  to exceed 

the maximum sentence prescribed f a r  each degree of offense." 

- 9 -  



597 Su. 2 d  at 31& (emphasis supplied). The court came to this 

conclusion even though it agreed ”the term ’shall’, as it 

applies t a  the sentencing procedure set forth in subsections 

775.084(4)(a)(l) and (b)(l), Cwasl permissive rather t h a n  m a n -  

datory.” - I d .  a t  315. Consequently7 Kinqstates t h a t  any corn- 

munity control O T  probation only sentence requires “activation 

of the guidelines procedures.” - Id. However9 if “shall” is 

truly permissive, a “term o f  years” is not required under 

section 775.084(a) and Geohagen’s t r i a l  judge w a s  not bound to 

follow guidelines procedure since he imposed a l e g a l  h a b i t u a l  

offender sentence, 

Kinq, without any analysis, reads into section 

775.084Ca)lm9 a term o f  years requirement far first d e g r e e  

felonies, even though t h e  term - “term o f  years” - is not found 

in subsection 1. This is apparently what Lowe and Manninq also 

da. Reading ”term af  y e a r s ”  into section 775.084(a) 1 - would 

require rewriting the entire subsection. Moreover? such an in- 

terpretation ignores Burdick’s holding that trial judges c a n  

sentence ”anywhere” up to t h e  maximum. 594 So. 2d 269. Even 

more peculiar9 although the majority cited Burdick at the be- 

ginning o f  its apinion, 597 So. 2d at 313, it ignored it in its 

analysis and cited conflict w i t h  the  lower c o u r t  opinion in 

Burdick even though this C a u r t  had a l r e a d y  resalved this con- 

flict. T h i s  suggests the majority actually ignored this 

COu~t,’s B u r d i c r k  opinion and is good evidence t h e  majarity did a 

poor  j o b  o f  fully considering Burdirk’s application. 
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HQWPVW, the concurring opinion d i d  a d d r e s s  Burdick, 

stating: 

the supreme Court'5 multiple, unrestricted 
use o f  t h e  ward "permissive" in its Burdick 
opinion requires t h e  conclusion t h a t  the 
court meant what it said, i.eW9 that it is 
permissive whether to sentence P habitual 
offender to incarceration or not. 

597 So. 2d at 318. (Lehan, J. concurring). 

T h i s  is the cleanest view o f  the issue here. This tour, shou-d 

not read Kina to require "term o f  years"  sentences under 

section 775.084(a) because such a reading would conflict w i t h  

Burdick. Burdick means a trial judge m a y  impose an incarcera- 

tive or probationary sentence when sentencing pursuant to 

section 775.084(a). The trial judge here chose n o t  to impose 

incarceration since he had this discretion under 775.084(a).  

Burdirk. Since he d i d  sentence under section 775.084(a), 

guidelines procedures were not activated. Section 775.084(e), 

F l a .  Stat. (1991); Kinq. 

Geohagen's original sentence was proper. Therefore, t h i s  

Court should reverse the decision a f  t h e  district court. 

- 1 1  - 



V CONCLUSION 

Based on the foregoing argument, this court should reverse 

t h e  decision o f  the  d i s t r i c t  c o u r t  and affirm Geohagen’s 

sentence. 

Respectfully submitted9 

NANCY A. DANIELS 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

G G  J N R .  DIXON 
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Tallahassee, Florida 32301 
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PER CURIAM. 

The 'state appeals the trial court's sentencing of Steven 

Geohagen to straight probation despite the explicit finding that 

Ceohagen qualified as a habitual felony offender. The issue 

raised by the s t a t e  is whether section 775.084, Florida Statutes, 

authorizes sentences of straight probation. We find this issue 

controlled by the supreme court's decision in McKniqht v. State, 



616 So. 2d 31 (Fla. 1993), expressly adopting the rationale of 

t h e  en banc opinion i n  Kinq v .  State, 597 So. 2d 309 (Fla. 2d 

DCA),  review denied, 6 0 2  So.  2d 9 4 2  (Fla. 1992). Accordingly, we 

reverse. 

1 

McKniqht simply holds that a trial judge "has the discretion 

to place an habitual felony offender on probation." 616 So. 2d 

at 31. This holding would appear to compel affirmance; however, 

in adopting the  rationale of Kinq, the McKnight decision belies 

its simplicity, for Kinq, in reality, does not stand fo r  an 

affirmative answer to the issue raised by the state. Rather, a 

careful reading of Kinq leads t o  the conclusion that section 

7 7 5 . 0 8 4 ,  by its terms, does n o t  authorize sentences of straight 

probation. To 

s e c t i o n  7 7 5 . 0 8 4  

example, a tri 

the  contrary, according to the King rationale, 

affords a trial court a number of options. For 

1 court may apply t h e  statutory criteria and 

determine a person to be qualified as a habitual felony offender, 

but the court is not required thereafter to sentence the person 

as such if the court decides pursuant to subsection 775.084(4)(c) 

that a habitual offender sentence is n o t  necessary for the 

protection of the public. However, once the c o u r t  makes the 

latter determination, even though the person qualifies as a 

habitual offender, Kinq holds that "any sentence then imposed 

must comport with sentencing guidelines or departure rules and 

any failure to do so would be the proper subject of appeal by the 

state as well as the defendant." 597 So. 2d at 315-16. As Kinq 

explained: 

2 
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It does seem c lea r  that u n d e r  sec t ion  7 7 5 . 0 8 4 ,  absent 
a decision that sentencin;. as an habitual felony 
offender is not necessary, any sentence of s u c h  an 
habitualized defendant must be a prison sentence f o r  a 
term of years not to exceed the maximum sentences 
allowable. In order to properly sentence a defendant 
found to be an habitual felony offender to probation 
or community control, the trial judge would first have 
to make a decision under subsection 775.084(4)(c) that 
a sentence as an habitual felony offender was not 
necessary. Having made that decision, a sentence 
pursuant to sentencing guidelines would then be 
required. If t h e  guidelines recommended sentence 
called for a sentence other than probation or 
community control, in o r d e r  to impose such a sentence, 
the trial judge would be required to enter an order 
finding proper reasons fo r  a downward departure. 

- Id. at 317 (emphasis in original). 

Applying t h e  above rationale to the facts  of the instant 

case requires reversal. Although the trial court conclusively 

found Geohagen to be a habitual felony offender, it nonetheless 

c h o s e  to place him on probation. However, the imposition of 

probation amounted to a downward departure from the guidelines 

permitted range of 2 4  to 54 years' incarceration. Therefore, it 

was incumbent on the court to give reasons for this departure. 

Additionally, we note that nowhere in the record does it appear 

that the court specifically determined under subsection 

775.084(4)(c) that sentencing Geohagen as a habitual offender was 

In actuality, Geohagen received two probationary sentences : in 
case number 92-2440 (burglary), Geohagen was placed on probation 
for five years, with one condition being a year in county jail; 
in case number 92-2666 (fraudulent use of a credit card and grand 
theft), Geohagen was placed on probation f o r  five years, to run 
consecutively to the probation in case number 92-2440. The state 
argues only the latter sentence is illegal. 

3 
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not necessary for the protection of the public. Consequently we 

reverse and remand for the court to reconsider Geohagen's 

sentence. As there is no indication on the record that the court 

intended to impose a departure sentence, the court may re-impose 

a departure sentence if it files appropriate written reasons.  

- See Henderson v. State ,  577 So. 2d 653 (Fla. 1st D C A ) ,  review 

denied, 589 So. 26 291 (Fla. 1991). 

I 

REVERSED and REMANDED f o r  f u r t h e r  proceedings. 

ZEHMER, C.J., BARFIELD and ALLEN, JJ., CONCUR. 
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