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IN THE SUPREME COURT OF FLORIDA 

TOMMY LEE WILLIAMS, 

Petitioner, 

Case No. 82,914 vs * 

STATE OF FLORIDA, 

Respondent 
I 

MOTION TO ADOPT RESPONDENT'S BRIEF ON THE 
MERITS FILED IN ROCK V. STATE, CASE NO. 82,530 

Respondent, t h e  S t a t e  of Florida, by and through 

undersigned counsel, hereby moves this Honorable COUKt to adopt 

Issue I of Respondent's Brief on the Merits filed in Rock v. 

State case no. 82,530, in lieu of a separate brief in this case, 

and in support thereof says: 

1. The simultaneous jury selection issue in this case and 

in Issue I of Rock, supra, are identical and Petitioner 

acknowledges that this Court  ' s decision in Rock ~ (oral argument set 

fo r  May 3 ,  1994) will control the results in the instant case. 

2.  On March 23, 1994, this Court issued an order granting 

Petitioner's motion to adopt its brief in Rock. 

WHEREFORE, Respondent respectfully prays t h a t  this 

Honorable Court accept and adopt Respondent's B r i e f  on the Merits 

in Rock v. State, attached hereto, in the instant case. 
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Respectfully submitted, 

ROBERT A. 

Assista& Attorney G e n e k d  
Florida Bar Number 0714224 

DEPARTMENT OF LEGAL AFFAIRS 
The Capitol 
Tallahassee, Florida 32399-1050 
(904) 488-0600 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY t h a t  a true and correct copy of the 

foregoing MOTION TO ADOPT RESPONDENT'S BRIEF ON THE MERITS FILED 

IN ROCK V. STATE, CASE NO. 82,530 has been furnished by U.S. Mail 

to KR. CARL MCGINNES, Assistant Public Defender, Office of the 

Public Defender, Second Judicial Circuit of Florida, Leon County 

Courthouse, Fourth Floor North, 301 South Monroe Street, 

Tallahassee, Florida 32301, this 36)' day of March, 1994. 
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PRELIMINARY STATEMENT 

Petitioner, Terry Jerome Rock, Appellant below, will be 

referred to h e r e i n  as "Petitioner." Respondent, t h e  S t a t e  of 

Florida, will be referred to herein as either "Respondent" or 

!'the State." R e f e r e n c e s  to the record on appeal will be by the 

symbol " R "  followed by the appropriate page number(s). 

References to the transcripts of proceedings will be by t h e  

symbol " T "  followed by the appropriate page number(s). 
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3 

STATEMENT OF THE CASE AND FACTS 

Respondent is in agreement w i t h  Petitioner's statement of 

the case and facts. 
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SUMMARY OF THE ARGUMENT 

ISSUE I: 

The District Court of Appeal properly affirmed the trial 

judge's denial of Petitioner's motion to preclude multiple jury 

selection in h i s  and t w o  o t h e r  cases where Petitioner failed to 

demonstrate any a c t u a l  attorney conflict or even t h e  r i s k  of a 

conflict. The  multiple jury selection procedure is a v a l i d  

exercise of a trial court's discretion in promoting jury 

management efficiency. 

ISSUE 11: 

The trial court prope r ly  admitted i n t o  evidence 

Petitioner's statement that he had n e v e r  been  i n  t h e  burglarized 

beauty salon. The argument presented on appeal was not presented 

. to the trial court and w a s  thus not p r e s e r v e d  for appellate 

review. Even so, t h e  statement was admissible as a false 

exculpatory statement. 

- 3 -  
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ARGUMENT 

ISSUE I 

THE TRIAL COURT PROPERLY DETERMINED THAT 
THE TRIAL COURT DID NOT ABUSE ITS 
DISCRETION IN CONDUCTING MULTIPLE JURY 
SELECTION. 

P r i o r  to Petitioner's trial f o r  burglary, on January 28, 

1992, Petitioner filed a "Motion to Preclude Simultaneous 

Multiple Jury Instructions" ( s i c ) .  T h e  motion averred that 

defense counsel must select t w o  juries and another defense 

counsel must select  a third j u r y ,  and t h a t  each of the defendants 

is charged w i t h  a different and distinct crime. Defense counsel 

argued in h e r  motion that the multiple jury selection process 

would (1) create a substantial likelihood of jury confusion, (2) ' 
cause a strong likelihood that the jury will not be impartial, 

(3) cause defense counsel to co-mingle the interests of one 

defendant with the other, (4) deny the defendant h i s  right to an 

i n d i v i d u a l  j u r y  trial, and (5) cause potential prejudices w h i c h  

would outweigh any advantage of judicial economy. (R 25-27). 

denying the motion, the trial court stated: 

T h e  procedure which w e  are using for the benefit 
of the record is all t h e  jurors are called in, 
they a r e  in the courtroom, I don't see any 
difference between t h i s  and any other jury selec- 
tion, the only difference is we question the 
jurors there, t h e i r  seats in the courtroom 
instead of d e p u t i n g  them in the jury box. The 
defendants are seated  -- in t h i s  case, the defen- 
dants whose jury is n o t  being selected at the 
present time a r e  seated i n  the jury box so they 
can  observe the jurors and as the questions are  
a s k e d ,  ycu  s a i d  that you wanted them here in the 
courtroom so that they could observe  the jury 

- 4 -  
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selection. They don’t have to be here but if you 
want them to be here. 

Counsel made no case-specific arguments and did n o t  object to the 

seating of any particular juror. 

On appeal, the District Court of Appeal ,  F i r s t  District of 

Florida, found no reversible error. In the District Court’s 

written opinion reported at 622 So. 2d 4 8 7  ( F l a .  1st DCA 1 9 9 3 ) ,  

attached hereto as Appendix “ A , ”  the court concluded that 

The instant case only raises speculative nonspecific 
objections concerning conflict. The record fails to 
demonstrate that appellant’s attorney was required 
to choose between alternate courses of action d u e  to 
the consolidated jury selection or that a lawyer not 
laboring under the claimed conflict would have 
employed a different strategy during jury selection 
that w o u l d  have benefitted the defense. T h e r e  is no 
allegation that the nature of the charges against 
the other defendant was somehow prejudicial to 
appellant or that any  question asked by one of the 
other attorneys was objectionable. There is no 
allegation that the method of instructing the jury 
somehow prejudiced the defense. Absent a demon- 
stration of a conflict which is unique to a parti- 
cular s e t  of cases o r  particular defendants, we find 
no problem with the simultaneous jury selection 
process which was utilized. 

Id. at 489. 

A .  MULTIPLE J U R Y  SELECTION 

In February of 1992, the Office of the State Courts 

Administrator i s s u e d  a document entitled Towards an EfficienL 

J u r y  Manaqement System, A Report of the Jury Manaqement Project 

- 5 -  



"- , 

1 for November 1990 - June 1991 (attached hereto as Appendix "B"). 

One of the key juror management strategies which had been 

introduced was "multiple voir dire," which the Office of the 

State Courts Administrator described as I' . . . a technique 

whereby one judge selects multiple juries on one day for two or 

more j u r y  trials scheduled during the week or term." Report of 

the Jury Management Project, p .  5. 

This technique is apparently commonly employed in Duval 

County ;  Rock v. State, 6 2 2  So. 2d 4 8 7  (Fla. 1st DCA 1 9 9 3 ) ,  and in 

Dade County ;  Johnson v. State, 600 So. 2d 3 2  ( F l a .  3d DCA 1 9 9 2 ) .  

The multiple jury selection process itself is a valid exercise of 

a trial court's wide discretion in the conduct of jury selection 

in the interest of the orderliness and dispatch of trials. See, ) 
e.g., Barker v. Randolph, 239 So. 2d 110 ( F l a .  1st DCA 1 9 7 0 ) .  

Trial courts have ve ry  broad discretion in the procedural conduct 

Of trials. Feenen v. S t a t e ,  3 5 9  So. 2d 5 6 9  ( F l a .  1st DCA 1 9 7 8 ) .  

In United Sthtes v .  Maraj, 947 F.2d 520 (1st Cir. 1991), the 

court stated: 

While we have been unable to find any cases 
squarely on point, we think that, in the absence of 
some founded claim of prejudice on the part of a 
specific juror or jurors, the mere fact that defense 
counsel appears before the venire and chooses juries 
back to back while representing defendants in two 
different cases will not support a claim of 
generalized unfairness. See Uni ted  Sta tes  u .  GraAnn.r, 739 
F.2d 351, 352 (8th Cir. 1984)("In t h e  absence of some 
showing of a c t u a l  prejudice . . . we have repeatedly 

A request for judicial n o t i c e  and motion to s u p p l e m e n t  the 
record with this document has been filed in this Court. 



I rejected the argument that a juror’s service in p r i o r  
cases involving the same attorneys or witnesses 
supports a per se theory of implied bias.”)(citing 
other Eighth Circuit cases ) ; United States  u .  Riebschlaeger, 
5 2 8  F.2d 1031, 1032-33 (5th Cir.)(per curiam)(the fact 
that many of the jurors served in other criminal cases 
which defense counsel had unsuccessfully defended did 
not taint venire), cert .  denied, 4 2 9  U . S .  2 8 8 ,  9 7  S. Ct. 
8 6 ,  5 0  L .  Ed. 2 6  91 ( 1 9 7 6 ) ;  United S ta tes  u.  Lena ,  497 
F.Supp. 1352,  1363 (W.D. Pa. 1980)(similar; same 
prosecuting attorney involved in both cases ) ,  a f f d ,  
649 F.2d 8 6 1  ( 3 d  Cir. 1 9 8 1 ) ;  see nZso United S ta tes  u. 
Carl-anzo, 5 8 3  F.2d 2 5 ,  28 (1st Cir. 1978)(absent a 
specific showing of bias or prejudice, ”the fact that 
a juror sat in a prior case involving the same 
government witnesses and the same type of crime will 
not be grounds f o r  disqualification p e r  se unless the 
defendant is charged with an offense arising from the 
same transaction”); Johnson u.  S t a t e ,  484 F.2d 309, 310 
( 8th Cir. ) (per curiam) (similar), cert. denied , 4 1 4  U. S .  
1 0 3 9 ,  9 4  S .  Ct. 5 3 9 ,  3 8  L. Ed. 2 d  3 2 9  (1973). J u r o r s ,  
after a l l ,  do n o t  expect  that a lawyer will represent 
o n l y  one client in his or her lifetime. 

b 
In these days of crowded dockets and severe 

budgetary constraints, busy trial courts are under 
considerable pressure to develop more efficient 
methods of operation One such method which has 
gained currency is multiple empanelment. I n s t e a d  of 
selecting juries only on the eve of actual trial, 
federal district judges often select four or five 
jLries at a crack, calling the jurors to serve as the 
cases are reached. Prope r ly  handled, the adverse 
effects of back-to-back empanelment are negligible. 
By the same token, the economies of the practice are 
s i g n i f i c a n t .  We encourage use of the method when 
feasible, much as we applaud other efforts at judicial 
economy so l o n g  as t h e y  can be implemented without 
diluting t h e  parties’ rights to a fair t r i a l .  

Id. at 524, 525. In the same vein, the- First C i r c u i t  Court of 

Appeals stated in United States v .  Quesada-Bonilla, 952 F.2d 597, 

5 9 9  (1st C i r .  1 9 9 1 ) ,  that: 

We are aware of no authority that prohibits a court, 
as a g e n e r a l  matter, from empaneling juries for 
several cases in a s i n g l e  proceeding or using the Same 
jurors in several cases,  whether or not the defendants 
in those separate cases  use the same lawyers. Such 
practices a r e  fairly common in several judicial 

- 7 -  
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districts. See, e,g., United States u .  Franklin,  700 F , 2 d  
1 2 4 1 ,  1 2 4 2  ( 1 0 t h  C i r .  1 9 8 3 ) ;  see a l s o  Uniled Sta tes  u. 
Muraj ,  9 4 7  F . 2 d  5 2 0 ,  5 2 3 - 3 5  (1st Cir. 1991). And, we 
see no reason t o  challenge, OK t o  depart from t h a t  
c i r c u i t  authority, See a l s o  United States u. G7'uham, 7 3 9  
F . 2 d  351 ,  352 (8th C i r .  1984)(absent showing of 
"actual p r e j u d i c e  on t h e  part of the challenged 
jurors, we have repeatedly rejected the argument t h a t  
a juror's service in prior cases involving t h e  same 
attorneys or witnesses supports a per  se theory of 
implied b i a s  " ) ; Uni ted  Sta les  u .  Riebschlaeger, 5 2 8  F. 2d 
1031, 1032-33 (5th Cir.) (per curiarri), cer-i. d e n i e d ,  429 
U . S .  8 2 8 ,  9 2  S .  Ct. 8 6 ,  50 L. Ed. 2 6  91 (1976)(jurors' 
service in other cases with same defense counsel and 
same prosecutor and resulting in convictions did n o t  
require the court to "quash" entire jury p a n e l ;  
"concept of implied bias" rejected) 

B .  THE JURY SELECTION PROCEDURE IN THIS CASE IN NO WAY 
IMPAIRED PETITIONER'S R I G H T  TO E F F E C T I V E  ASSISTANCE 
OF COUNSEL. 

Petitioner first argues that the m u l t i p l e  jury selectior,  

process deprived him of effective assistance of counsel because 

defense counsel represented him and one other unrelated defendant 

at jury selection. Specifically, Petitioner argues that * I ,  ~ . 

where counsel a d v i s e s  the court there is a possibility of a 

conflict of interests, the court must either appoint separate 

counsel or conduct f u r t h e r  inquiry. where the trial c o u r t  f a i l s  

to do either of these, reversal is automatic." (Petitioner's 

brief, p .  19). 

A s  a preliminary matter, Respondent w o u l d  note that 

Petitioner's b o i l e r p l a t e  c i t a t i o n s  regarding c r i t i c a l  stages of 

proceedings, the right to conflict-free counsel, etc. fail to 

show t h e  presence of any conflict or d e n i a l  of counsel whatsoever 

in this or any o t h e r  multiple jury selection case.  There has 3 
been no showing in this case that there was any actual or 
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: potential conflict of interest whereby counsel’s divided loyalty 

damaged the interests of one defendant while benefitting the 

other. Petitioner has failed to demonstrate that he was 

prejudiced whatsoever by this procedure. 

Petitioner argued on appeal that although generally claims 

of ineffective assistance of coiinsel a r e  not appropriate for 

direct appeal ,  the error in this case was plain from the r eco rd ,  

citing, inter a l i a ,  c i t e s  Sobel v. State, 4 3 7  So. 2d 144 (Fla. 

1983). (initial brief of Appellant, p. 13). The State countered 

that the issue could not be raised for the first t i m e  on direct 

appeal as the exceptions to the general rule did not apply .  The 

district c o u r t  apparently agreed with the State as the appellate 

’) opinion does not address ineffective a s s i s t a n c e  of counsel. As 

ineffective assistance was not addressed or ruled on below, t h i s  

Court should likewise refuse to address it. 

Petitioner cites a host of cases involving one attorney 

representing t w o  codefendants during the guilt and penalty phases 

of trial f o r  the novel proposition that when one attorney 

represents two unrelated defendants during jury selection o n l y ,  

pe r  s e  reversible error occur s .  These cases do not support 

Petitioner’s position as it relates to jury selection. 

Petitioner also c i tes  Baker v. State, 202 So. 2d 563 (Fla. 

1967)(joint representation of codefendants at trial); Belton v. - 

State, 2 1 7  So.  2d 97 (Fla. 1968)(joint representation of 

codefendants at trial); and S t a t e  v. Younqblood, 217 So. 2d 98 

( F l a .  1968)(joint representation of codefendants at trial). This 

3 
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Court held in Belton and Younqblood that a failure to appoint 

separate counsel was not error absent a showing of prejudice or 

conflict of interests and that prejudice does not presumpt ive ly  

follow joint representation. 

The other cases cited by Petitioner in this regard are also 

distinguishable: Holloway v. Arkansas, 435 U.S.  4 7 5  (1978)(joint 

representation of codefendants at trial); Foster v .  State, 387 

S o .  2d 3 4 4  (Fla. 1980)(counsel also represented codefendant who 

testified for the State against Foster); Babb v. Edwards, 412 So. 

2d 859 ( F l a .  1982)(representation of adverse codefendants by same 

public defender office). * None of these cases are relevant to 

the issue before this Court. 

,b Petitioner argues that the District Court erred in requiring 

him to show actual conflict.or prejudice to obtain a reversal on 

appeal. The district court stated: 

In f a c t ,  the holding in Babb was based s o l e l y  on this Court's 
interpretation of § 2 7 . 5 3 ( 3 ) ,  F.S. (Supp. 1980). T h e  statute has 
been changed, and now s t d t e s  t h a t  

If at any time during the representation of t w o  
or more - indigents the public defender shall 
determine that the interests of the accused are so 
adverse or hostile that t h e y  cannot be counseled 
by the p u b l i c  defender or his staff without 
conflict of interest, ox: that none can be 
c o u n s e l e d  by the public defender or his staff 
because of conflict of interest, it shall be his 
duty to move t h e  court to appoint other counsel. 
The court rn= appoint one or more members of the 
Florida BaFr who are in no w a y  affiliated with the 
public d e f e n d e r ,  i n  h i s  capacity as s u c h ,  or in 
his p r i v a t e  practice, to represent those accused. 
(emphasis  supplied). 

- 10 - 



In order to be entitled to a reversal, an appellant 
would have to demonstrate actual conflict or 
prejudice. Foster u. S t a t e ,  387 SO. 2d 344 (Fla. 
1980). A c t u a l  conflict exists if counsel's course 
of action is affected by conflicting representation, 
i . e . ,  where there i s  divided loyalty with the result 
that a cour se  of action beneficial to one c l i e n t  
would be damaging to another client. Main u. S t a t e ,  
557 So. 2d 946, 937 (Fla. 1st DCA 1990). To show 
actual conflict, one must show that a lawyer not 
laboring under the claimed conflict could have 
employed a different defense strategy and thereby 
benefited the defense. McCrae u, S t a t e ,  510 So. 26 
874, 877 n. 1 (Fla. 1987). Only when such an actual 
conflict is shown to have a f f e c t e d  the defense is 
there prejudicial denial of the right to c o u n s e l .  
Id .  

Rock supra at 489. -, 

In the present case, Petitioner has  failed to demonstrate 

even a scintilla of conflict or prejudice or that there was ever 

a risk of such. The District Court correctly held that "[iJn 8 
order to be entitled to a reversal, an a p p e l l a n t  would have to 

demonstrate actual conflict or prejudice" (Rock, supra at 4 8 9 ) ,  

citing Foster v. State, s u p r a .  

In Johnson v .  S t a t e ,  600 So.  2d 3 2 ,  3 3  ( F l a .  3d DCA 1 9 9 2 ) ,  

the T h i r d  District stated: 

Defendant Johnson argues that the trial court 
committed reversible error in consolidating three 
cases for simultaneous j u r y  selection. Assuming, 
without deciding that the trial court p r o p e r l y  
exercised its discretion in consolidating these 
cases for jury selection, see United States u.  Quesada- 
Boriilln, 9 5 2  F . 2 d  597, 599 (1st Cir. 1 9 9 1 ) ,  and cases 
cited t h e r e i n ,  we find that the trial court erred in 
overruling defense counsel's objection to repre- 
senting multiple clients d u r i n g  jury selection, "To 
deny a motion for separate representation, where a 
r i s k  of conflicting interests exists, is reversible 
error. " Foster u. S t a t e ,  387 So. 2d 3 4 4 ,  345 ( F l a .  
1980); Relton u.  S t a t e ,  217 So. 2d 97 (Fla. 1968); Balre7- 
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u ,  S t a t e ,  2 0 2  S o .  26 5 6 3  (Fla. 1 9 6 7 ) ;  Bellows u .  S t a t e ,  
5 0 8  SO.  26 1330 (Fla. 2d DCA 1 9 8 7 ) ;  Washington u .  
S t a t e ,  4 1 9  S o .  2d 1100, 1100 n. 2 (Fla. 3d DCA 1 9 8 2 ) ;  
see Main u. S l o t e ,  557  So. 2d 9 4 6  (Fla. 1st DCA 1990). 
Defendant’s counsel stated his objection to 
representing all three defendants in the consoli- 
dated jury selection, asserting that his clients‘ 
interests conflicted. The record demonstrates a 
risk of conflict. Foster; Main; Bellows, Thus, we hold 
that the court erred in overruling the objection. 

In contrast, the record in this case demonstrates no r i s k  of 

conflict. Defendant Hartley was charged with robbery (T 8 ) ,  and 

Defendant Clark was charged w i t h  carrying a concealed firearm and 

possession of a firearm by a convicted felon (T l o ) ,  while 

Petitioner was charged with burglary. (R 7). There  is nothing 

to show that any cf the d e f e n d a n t s  were disadvantaged or that any 

of the defendants failed to receive a fair trial before an 

impartial jury. 

The District Court below n o t e d  in footnote 3 of the opinion: 

As examples of cases in which the record 
demonstrated the r i s k  of conflict, the Johnson court 
c i t e d  Main u. S t a l e ,  557 So. 2d 946 (Fla. 1st DCA 
1 9 9 0 ) ,  a case in which the same attorney was 
compelled to represent in the same trial two 
codefendants charged with s a l e  of marijuana to a 
minor, and a f a c t u a l  issue existed as to which of 
the codefendants sold the drugs. The J O ~ I Z S O I ~  court 
also c i t e d  Bellows L’. S t a t e ,  5 0 8  So. 2d 1130 (Fla. 2d 
DCA 1 3 8 7 ) ,  where the same attorney was compelled to 
represent in separate cases two defendants, one of 
w h o m  w a s  the state’s k e y  w i t n e s s  against the other. 

Rock, supra at 489. 

Petitioner’s jury selection never presented a r i s k  of 

conflict. Petitioner asserts t h a t  “[bloth Johnson and the 

instant case demonstrate a ‘ r i s k  of conflict’ because defense 

- 12 - 
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counsel in bo th  cases stated to the court that there was a 

possibility of conflict." (Petitioner's brief, p .  23). T h e  mere 

s a y i n g  of, a thing does not make it so. Petitioner's perception 

that a risk of conflict existed is nothing more than sheer 

speculation and conjecture. This Court has held that reversible 

error cannot be predicated on conjecture. Sullivan v. State, 303 

So. 2d 6 3 2  (Fla. 1 9 7 4 ) ,  cert. denied, 4 2 8  U.S. 911 (1976); Ford 

v. Wainwriqht, 451 S o .  2d 4 7 1  (Fla, 1984). 

In sum, Petitioner has failed to demonstrate t h a t  the 

District Court used the wrong standard in reviewing his claim of 

attorney conflict or that a r i s k  of such conflict even existed in 

this case.  

C .  THE JURY SELECTION PROCESS IN THIS CASE WAS NOT AN 
IMPROPER CONSOLIDATION OF A CRUCIAL STAGE OF 
PETITIONER'S TRIAL. 

b 

Petitioner contends that the multiple jury selection 

procedure constitutes an improper "consolidation", however, the 

procedure is not prohibited by statute or by t h e  R u l e s  of 

C r i m i n a l  P r o c e d u r e .  Serial voir dire is no more prejudicial or 

unconstitutional than serial arraignment. The prosecutions below 

were not consolidated f o r  trial. 

As the trial court noted  below, there is no practical 

difference b e t w e e n  t h e  multiple jury selection process and t h e  

single jury selection process. Regardless of whether juries are 

p i c k e d  through a multiple or sequential process ,  the prospective 

jurors all come from the same jury pool and more prospective 
$ 
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jurors are brought in if needed. Each defendant retains the same 

number of peremptory challenges i n  both systems. 

The jury selection process in Petitioner's case began  with a 

pool of f o r t y  people. (T 4 0 6 ) .  Defendant Hartley selected 

first. Hartley exercised nine peremptory strikes. The State 

excused eight members of the panel. Seven jurors were selected 

to serve in the Hartley case. (T 89-97). T h e  venire panel was 

left in p l a c e ,  minus those selected to serve but including those 

excused, and Petitioner began his selection process. P e t i t i o n e r  

struck seven jurors, including one who had previously been struck 

in the Hartley case. The State exercised three peremptory 

strikes. (T 122-126). Seven jurors were seated. Defendant 

Clark selected last. His jury panel was composed of the twenty- 

six jurors w h o  had been excused in the first t w o  cases. In 

Clark's case, the State excused s i x  jurors, Clark struck seven 

jurors, and seven jurors were seated. 

B 

Petitioner first complains that when a jury is picked for a 

subsequent case, the jury pool consists of some prospective 

jurors who were excused in previous cases. Petitioner argues 

that this result "undermines the integrity of the jury selection 

process by unfairly diluting the number of peremptory challenges 

a v a i l a b l e  to defense c o u n s e l . "  (Petitioner's brief, p .  27). The 

State disagrees. Normally, an excused prospective juror is sent 

back to the jury pool to participate in a s u b s e q u e n t  voir dire. 

Here, the excused prospective juror merely remains in the 

courtroom instead of going back to the venire room. The number 
I 
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of peremptory challenges is in no way "diluted", as each 

defendant has his full number of challenges. A juror who was 

struck once may be struck again. Being s t r u c k  or challenged does 

If not make a prospective juror i n e l i g i b l e  f o r  service. 

anything, t h e  multiple selection system benefits subsequent 

counsel as counsel has the benefit of already having observed 

vois dire of a good portion of t h e  venire, who may be voir dired 

further by subsequent counse l .  Counsel is aware that a 

prospective juror has previously been struck, as opposed to the 

sequential system where counsel is unaware whether or not a 

prospective juror from the j u r y  pool may have been struck in a 

prior case.  

Petitioner f u r t h e r  contends that multiple voir dire violated 

his rights to due process and an impartial jury by giving the 

State an u n f a i r  advantage. Petitioner argues that " [ b l y  striking 

jurors themselves, prosecutors  c a n  guarantee that a juror who 

m i g h t  be more favorable on t h e  third d e f e n d a n t ' s  case will come 

back if stricken in cases 1 or 2 a " (Petitioner's brief, p .  27). 

This s c e n a r i o  is p u r e l y  speculative and Petitioner does not even 

allege that this happened in his case. In any event, Petitioner 

ignores the fact that such a "strategy" would work both ways/ and 

defense counsel could attempt such a " s t r a t e g y "  just as well as 

prosecutors could. 

3 

Next, Petitioner contends that "[c]ounsel f o r  t h e  defendants 

in cases 1 and 2 a l s o  become tools for t h e  State by striking 

jurors who were less desirable d e f e n s e  jurors." (Petitioner's 
j 
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brief, p .  270. Petitioner reasons that because these jurors 

return to the panel in subsequent cases, subsequent defendants 

get panels composed of "reject jurors." 

In the normal jury selection process the same thing occurs, 

but counsel is unaware of it. If anything, su lsequent defendants 

here a r e  at a greater advantage than normal due to this 

knowledge. Again, Petitioner's argument is speculative and 

ignores the clear observation t h a t  s u c h  a result would work both 

ways, i.e., would impact prosecution and defense equally. The 

State has no unfair advantage. 

Petitioner f a i l s  to identify any aspect of the multiple jury 

selection process which violated his right to due process and an 

impartial jury. In f a , z t ,  Petitioner affirmatively accepted his 

jury as constituted (T 1 2 6 ) ,  and only exercised 7 of his 10 

peremptory challenges. He does not allege that any objectionable 

juror sat on his jury. 

Petitioner also complains that the trial c o u r t  on more than 

one occasion urged counsel to "move along" and that the procedure 

was long and tiring. These complaints were not raised as error 

below and are n o t  preserved for review. Tillman v. State, 471 

So. 2d 32 (Fla. 1985). Even so, trial courts virtually always 

urge counsel to "move along,'' and jury trials are normally long 

and tiring. 

Finally, Petitioner contends that the multiple jury 

selection process abrogated his right to an independent 
s 
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examination of the venire. The contrary is true. Not on ly  did 

defense counsel have ample opportunity to question the venire (T 

108-120), but she also had the benefit of hearing voir dire in 

the preceding case. No f u r t h e r  time was requested nor was such 

apparently necessary. The trial judge did n o t  limit counsel's 

time 

In sum, P e t i t i o n e r  has failed to show that the trial c o u r t  

abused its discretion in conducting multiple jury selection or 

that he suffered any prejudice whatsoever by this procedure.  The 

District Court's decision must consequently be affirmed. 



I S S U E  I1 

WHETHER THE T R I A L  COURT E R R E D  I N  
ADMITTING I N T O  EVIDENCE PETITIONER'S 
STATEMENT THAT HE HAD NEVER BEEN IN THE 
EN VOGUE BEAUTY SALON 

On October 8, 1993, Petitioner filed a notice to invoke 

this Court's discretionary jurisdiction on the basis t h a t  the 

District Court's decision conflicts with a decision of another 

district court of appeal or of this Court on the same question of 

law. The argument set forth under Issue I, supra, addresses the 

only issue discussed in the opinion below. Consequently, 

Petitioner's argument as to Issue 11 is not encompassed by the 

issue accepted p u r s u a n t  to this Court's "conflict" jurisdiction. 

B Furthermore, the District Court below never addressed the 

instant issue in its opinion, presumably because the State argued 

that the issue was not preserved for appellate review. 

Petitioner did not mention Issue I1 in his jurisdictional brief 

and Petitioner's current argument is wholly unrelated to the 

subject of this Court's " c o n f l i c t "  jurisdiction, and this Court 

should r e f u s e  to address it. See State v. Gibson, 585 So. 2d 285 

(Fla. 1991); Stephens v. State, 572 So. 2d 387 (Fla. 1991). 

Respondent will address Issue I1 to show that the issue 

is unpresesved and without merit: 

Prior to trial, Petitioner filed a motion in limine 

seeking to prohibit the State from introducing into evidence 

Petitioner's statement that he had never been in the burglarized 
9 

beauty shop .  ( R  2 3 ,  2 4 ) .  T h e  prosecutor argued that: 

- 18 - 
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! The State was entitled -- on page 1241 it says the 
State was entitled to present evidence the Defendant 
had lied about  his whereabouts at the time of the 
crimes in question because such false exculpatory 
statements are admissible in the State's case as 
substantive evidence tending to show or firmly show 
a consciousness of guilt. 

I n  t h i s  case t h i s  Defendant has given a 
written statement saying h e  has never been inside 
that store, inside the business, the En Vogue or En 
Vogue Beauty Salon. Well, we have h i s  fingerprint 
on an object that was inside the store ,  an object 
that had been inside the store f o r  at l eas t  six 
months, an item that is used in the course  of 
business, and an item that was moved when the p l a c e  
was burglarized; therefore, his statement is false, 
it's inculpatory or it shows consciousness of guilt 
by the fact he's d e n y i n g  ever being in there. It's 
part of our proof of the case.  

140). In denying the motion, the trial court c i t e d  Walker 

v. State, 495 S o .  2 6  1 2 4 0  (Fla. 5th DCA 1986), and Moore v .  

State, 530 So. 2 6  61 ( F l a .  1st DCA 1988). In W a l k e r ,  t h e  c o u r t  

held that: 

Evidence of a defendant's acts or statements 
calculated to d e f e a t  or avoid prosecution is 
admissible against him as showing consciocsness of 
guilt. Douglas u .  S t a t e ,  89 So. 2d 659 (Fla. 1956); 
Brown L J .  S t a t e ,  3 9 1  s o .  2d 7 2 9  (Fla. 3d DCA 1980), and 
cases collected therein. T h e  state was entitled to 
present evidence that the defendant had lied about 
his whereabouts at the time of the crimes in 
q u e s t i o n  because such false exculpatory statements 
are admissible in the state's case as substantive 
evidence tending to affirmatively show a 
consciousness of guilt on the part of the defendant. 
See 2 Wigmore, Evidence 5 278 (Chadbourne Rev. 
1989); 1 Wharton's Criminal Evidence § 218 ( 1 3 t h  Ed. 
1 9 7 2 ) .  

Id. at 12431. In Moore, s u p r a ,  this Court stated: 

4 

b We recognize that exculpatory statements, when shown 
to be false, a r e  rendered inculpatory and are 
treated as admissions. Brown u. S t a t e ,  391 So. 2d 
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7 2 9 ,  7 3 0  (Fla. 3d DCA 1 9 8 0 ) .  See also Padro u.  S t n t e ,  
4 2 8  S o .  2 6  2 9 0  (Fla. 3d D C A ) ,  reuicw d i smis sed ,  436 SO.  
2d 1 0 0  ( F l a .  1983). 

Id. at 6 5 ,  6 6 .  -- See also, Simpson v .  State, 562 So. 2d 7 4 2  ( F l a .  

1st DCA 1990), rev. denied, 5 7 4  S o .  2d 143 ( F l a .  1 9 9 0 ) .  

Here, Petitioner's fingerprint found inside the beauty salon 

showed his statement that he had never been there to be false. 

Petitioner argued on appeal and now here that the only way 

that the falsity of h i s  statement could be established was by 

proof of his guilt of the crime, citing Douqlas  v. State, 89 So. 

2d 659  ( F l a .  1 9 5 6 ) ,  and that on t h i s  basis his false exculpatory 

statement s h o u l d  have been ruled inadmissible. 

Petitioner never presented t h i s  argument to the trial court 

and this argument was not preserved f o r  appellate review. In 

order to be preserved for further review by a higher court, the 

specific legal argument or ground to be argued on appeal must be 

a part of the presentation below if it is to be considered 

preserved. Tillman v. State, 471 So.  2d 32 (Fla, 1985); 

Steinhorst v. State, 412 So. 2d 332 (Ela. 1982). The District 

Court did not address the issue other than to say that ' I .  . . 
appellant raises four issues on appea l .  We find no reversible 

error has occurred. . . ' I .  Rock, s u p r a  at 4 8 7 .  This issue is 

thus not proper ly  before this Court. 

Even S O ,  any purported error is harmless as the introduction 

of the false exculpatory statement did not affect the v e r d i c t .  1 

The statement was not a crucial piece of evidence, but merely a 

circumstance tending to show a consciousness of guilt. 
- 2 0  - 



CONCLUSION 

Based on the above arguments and c i t a t i o n s  of legal 

authorities, Respondent respectfully u r g e s  this Honorable C o u r t  

t o  approve the decision of the D i s t r i c t  Court in this case. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 
Attorney General 
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mit the issue to the jury. The motion for 
new trial should have been granted. 

Reversed and remanded. 

Ter ry  Jerome ROCK, Appellant, 

V. 

STATE o f  Florida, Appellee. 

No. 92-693. 

District Court  of Appeal of Florida, 
First District. 

Ju ly  7, 1993. 
Rehearing Denied Sept. 10, 1993. 

Defendant  was  convicted in the  Circuit 
Court, Duval County, R. Hudson Olliff, J., 
and he appealed. The District Court of 
Appeal, Wolf, J., held t h a t  s imultaneous.  
jury selection was not improper, absent  
showing of actual conflict o r  prejudice. 

So ordered. 

1. Criminal Law *1166.10(3) 
To be entitled to revmsal on grounds 

that defense counsel’s conflict of interest 
violated defendant’s r ight  to counsel, de- 
fendant must  demonstrate actual conflict 
or prejudice. U.S.C.A. Const.Amend. 6. 

2. Criminal Law @641.5(.5) 
“Actual conflict,” depriving defendant 

Of right to  counsel, exists if counsel’s 
Course of action is affected by conflicting 
representation, or, in other  words, where 
there is divided loyalty with resul t  tha t  
Course of action beneficial to  one client 
would be damaging to interest of another  
client. U.S.C.A. Const.Amend. 6. 

See publicatlon Words and  Phrases 
for other judicial constructions and 
definiiions. 

I *  Simultaneous jury selection 1s apparently 

. I  3. Criminal Law *641.5(.5) 
To show “actual conflict,” depriving 

defendant  of r ight  to  counsel, defendant 
must show t h a t  lawyer not laboring under 
claimed conflict could have employed dif- 
fe ren t  defense s t ra tegy  and thereby bene- 
fited defense. U 3 C . A  Const.Amend, .6. 

4. Criminal Law *641.12(1) 
. .  

Utilization of simultaneous jury selec- 
tion process in criminal case, whereby sepa- 
rate juries a r e  selected from same venire 
panel, does not  violate r ight  to counsel, 
absent  demonstration of conflict of interest 
on par t  of defense counsel which is unique 
to  particular set of cases o r  particular de- 
fendants. U.S.C.A. Const.Amend. 6. 

5 .  Criminal Law *641.12(1) 
Simultaneous jury selection did not v i e  

late defendant’s r ight  to  counsel, absent  
demonstration tha t  defendant’s attorney 
w a s  required t o  choose between alternate 
courses of action due to  consolidated jury 
selection, t h a t  nature  of charges  against  
other  defendant  w a s  prejudicial to defen- 
dant ,  t h a t  any question asked by one of 
other a t torneys was  objectionable, or t h a t  
method of instructing jury  was  objectiona- 
ble. U.S.C.A. Const.Amend. 6. 

Nancy A. Daniels, Public Defender, Nada 
M. Carey, hsst. Public Defender, Tallahas- 
see, for  appellant. 

Robert  A. Butterworth; Atty. Gen., Brad- 
ley R. Bischoff, Asst. Atty. Gen., Tallahas- 
see, for appellee. 

U’OLF, Judge;  
Terry Rock, appellant, raises four  issues 

on appeal. We find no reversible error  has  , 

occurred, b u t  feel that it is necessary to 
discuss one issue: Whether  the trial court 
erred in conducting simultaneous jury se- 
lection f o r  appellant’s case and two unrelat- 

The jury  in the instant case was selected 
through a process whereby three juries 
were selected from the same venire panel.’ 

I: :( 
P 

1 4  
9- :. 

i- 

ed cases involving other  defendants. 2 . ”  

commonly employed in Duval County. i 
! 
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A jury is chosen for one defendant while 
the other  defendants and their counsel 
watch the process. After  the f i rs t  jury is 
selected, a jury is then selected for  one of 
t h e  other defendants f rom the  same venire. 
Prior to jury  selection, defense counsel 
orally objected to  the “jury selection pro- 
cess where we have all three defendants in 
the same room,” arguing a violation of the 
defendant’s sixth amendment right. De- 
fense counsel then stated, “My written mo- 
tion will incorporate the  res t  o f  my argu- 
ments.” A pretrial written motion to pre- 
clude “simultaneous multiple jury instruc- 
tions” was filed. There were no other  ob- 
jections made during the jury  selection pro+ 
cess, neither before jury selection began, 
nor during the selection of appellant’s par- 
ticular jury. 

The motion filed by appellant raised the 
following issues: 

1. To force the  undersigned attorney to  
participate in simultaneous multiple jury 
selection f o r  two separate  trials, where 
each Defendant  is charged with a differ- 
ence [sic] crime, under the circumsbnces 
would create  a very substantial likeli- 
hood of jury confusion, in contravention 
of this Defendant’s r igh t  to due  process 
of law as guaranteed by the Fif th  and 
Fourteenth Amendments to the  United 
States  [sic] and by Article I,  Section 9 of 
the Florida Constitution. 
2. Compounding the  substantial likeli- 
hood of jury confusion is t h a t  this attor- 
ney represents  two of the three Defen- 
dants  involved in the  Voir Dire Process. 
3. The knowledge the jury will have 
tha t  the  undcrsigned attorney represents 
two Defendants simultaneously will 
cause a strong likelihood tha t  the jury 
will not be impartial, in t h a t  the  pre- 
sumption of innocence would be mini- 
mized by the  fact  t h a t  not one b u t  three 
defendants a r e  all claiming innocence be- 
fore the  j u r y  panel. This is contrary to  
the defendants’ r ight  to  an impartial jury 
trial guaranteed by the Sixth and Four- 

2. This court has recently affirmed four cases 
wilhout opinion where thc i s w c  of sirnulta. 
ncous j u n  selection was raised: Copeland v. 
Scaie, 613 So.Zd 14 (Fla.  1st DCA 1993); Losco Y. 

teen [sic] Amendments to  the  United 
S ta tes  [sic] and by Article I,  Section 16 of 
the  Florida Constitution. 
4. This attorney will not be able to a&. 
quately represent  the  Defendant  since he 
will have t o  co-mingle the  interest of one 
Defendant with tha t  of the other  Defen- 
dant  she  represents during this simulu. 
neous multiple jury selection process. 
5. This process denies t h e  Defendant 
his r ight  to a n  individual jury triai be- 
cause the  panel Jury  Voir Dire will be 
exposed to arid questioned about  issues 
totally irrelevant to  this Defendant’s 
case. 
No fur ther  objections or  case specific 

a rguments  were made by counsel. Coun- 
sel also did not object to the seat ing of any 
particular juror. 

In United Slates v. Quesadn-Bonilln, 
952 F.2d 597, 599 (1st Cir.1991), the court 
stated, “We a r e  aware of no authority tha t  
prohibits a court, as a general mat ter ,  from 
empaneling juries f o r  several cases in a 
single proceeding or using the  same jurors 
in several cases, whether  or not  the defen-  
dants  in those separate  cases use  the same 
lawyers.” Accord United States 2‘. Mnraj, 
947 F.2d 520, 524 (1st Cir.1991). In  Meraj. 
the  court  reasoned, “In these days of 
crowded dockets and severe budgetary con. 
strain&, busy trial courts a r e  under consid- 
erable pressure to develop more efficient 
methods of operation. One such method 
which has  gained currency is multiple em- 
panelment . ,  . , K e  encourage use of the 
method when feasible.” Mu.raj, supra at 
524. 

We fully agree  with the rationale utilized 
in Quesada-Bonillu and Maruj.’ 

Appellant, however, relies on JOhlZSon 2‘. 

State, 600 S0,Pd 32 (Fla. 3d DC,4 1992), to  
argue  t h a t  the lower court  erred in rejet;- 
ing t h e  defense counsel’s conflict of inter- 
e s t  assertion. In Johnson, the  trial tour! 
consolidated the  defendant’s  case with the 
cases of two other defendants, solel? for 
jury selection. There,  the same defense 
counsel represented all three defendants, 

Sfare, 615 So.2d 161 (Fla. 1st DCA 1993): Gra) 
v. Smre, KO. 91-3950 (Fla. lsr DCA Xlarch I s )  
1993); Duvis v. Smre, 618 So.2d 214 (Flz,  l S 1  
DCA 1993). 

i 
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and counsel objected on conflict grounds. 
The Third District Court of Appeal held 
t h a t  the  lower court erret! in overruling the 
objection: 

Assuming,  without deciding, tha t  the tri- 
al cour t  properly exercised its  discretion 
in consolidating these cases for jury se- 
lection, see United States  v. Quesada- 
Bonilla, 952 F.2d 597, 599 (1st Cir.1991), 
and cases cited therein, we find tha t  the  
trial court  erred in overruling defense 
counsel's objection to representing multi- 
ple clients during jury selection. "To 
deny a motion for separate  representa- 
tion, where a risk of conflicting interests 
exists, is reversible error." Foster v. 
Stale, 387 So.2d 344, 345 (Fla.1980). 

Johnson, supra at  33. See also Abrahn7n 
v. Stale, 606 So.2d 489 (Fla. 3d DCA 1991), 
where the s t a t e  conceded error  on a similar 
point. 

In  Johnson, without explaining the facts  
giving rise to the  conflict of interest, the 
court stated t h a t  because the record in t h a t  
case demonstrated a risk of conflict, rever- 
sal w a s  r e q ~ i r e d . ~  Johnson is distinguish- 
able f rom the instant case, however, be- 
cause t h e  record in this case does not dem- 
onstrate  potential conflict. 

[l-31 In  order to be entitled to a rever- 
sal, a n  appellant would have to demon- 
s t ra te  actual conflict or prejudice. Foster 
1'. Stale, 387 So.2d 344 (Fla.1980). Actual 
conflict exists if counsel's course of action 
is affected by conflicting representation, 
i.e., where  there  is divided loyalty with the 
result t h a t  a course of action beneficial to  
one client would be damaging to  the  inter- 
est of another  client. Main ZJ. State, 557 
So.2d 946, 945 (Fla. 1s t  DCA 1990). To 
show actual conflict, one must show that  a 
lawyer not  laboring under the claimed con- 
flict could have employed a different de- 
fense s t ra tegy  and thereby benefited the 
defense. McCrae 11. State, 510 So.2d 874, 
877 n. 1 (Fla.19Si). Only when such an 
actual conflict 'is shown to have affected 

3. As examples of cases in lvhich the record 
demonstrated the risk of conflict, [he  Johnson 
Court cited Mnin Y. Srare, 5 j i  So 2d 946 (Fla. I S I  
DCA 1990). a case in u-hich the  53me attorney 
was compelled to represent in the same trial 
'"0 codefendants charged w i t h  rhe sale of mari. 
Juana lo a minor, and 3 factual issue existed as 

t h e  defense is there  prejudicial denial of 
the  r ight  to counsel. Id.  

[4,53 The instant case only raises spec- 
ulative nonspecific objections concerning 
conflict. The record fails to demonstrate 
t h a t  appellant's attorney was  required to 
choose between al ternate  courses of action 
due to  the consolidated jury selection or 
t h a t  a lawyer not  laboring under the  
claimed conflict would have employed a 
different s t ra tegy  during jury selection 
t h a t  would have benefited the defense. 
There is no allegation t h a t  the nature of 
the  charges  against  the  other  defendant 
w a s  somehow prejudicial to  appe!lant or 
t h a t  any  question asked by one of the other  
a t torneys was objectionable. There is no 
allegation tha t  the  method of instructing 
the  jury somehow prejudiced the  defense. 
Absent  a demonstration of a conflict which 
is unique to a particular s e t  of cases or  
particular defendants, we  find no problem 
with the simultaneous jury selection pro. 
cess which was utilized. 

ERVIN, J., and CAWTHON, Senior 
Judge ,  concur. 

BERhlUD.4 ATLANTIC LINE 
LIMITED, Appellant, 

FLORIDA EAST COAST RAILWAY 
COMPAKY, Appellee. 

KO. 92-2939. 

District Court of -4ppeal of Florida, 
First District. I 

July 7 ,  1993. I 
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Rehearing Denied Sept. 19, 1993. 
& 

. .  
Litigant appealed from order of the  s. 

I >? 

..L Circuit Court, Duval County, Thomas Oak- 

to which of the codefendants sold the drugs. 
Thc Johnson court also cited Bellows r: Stare, 
508 So.2d I330 (Fla. 2d DCA 1987). where the 
urne attorney was compelled to represeni in 
separate cases two defendants. one of whom 
was the state's key wimcss against [he other. 
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State Courts System Launches 
Jury Management Program 

A h'istorical Perspective 

Efficient jury management has been a 
concern for the cocrt system in Florida for 
well over a decade. During this period the 
Florida Supreme Court and the Office of the 
State Courts Administrator (OSCA) pro- 
moted the use of varjous juror management 
techniques and practices for reducing the 
amount of money spent on juror compensa- 
tion and minimizing the inconvenience of 
jury duty. Despite these efforts, the m u d  
expenditure for juror compensation increased 
in eight of the past ten fiscal y e a n  from a low 
of 55.2 million in f ixal  year 1980-81 to over 
$7.S2 rdl ion in fiscal year 1939-90. 

In the sp,g of 15G-3, the Florida Office of 
the Auditor General c o n p l e t d  an in-depth 
periomance audit of juror management pro- 
cedures in the  trial c o u r t s .  The  auditor 
general's staff compared the local courts' per- 
f o r r m c e  against the standards for jury mm- 
agement operations recommended by the 
OSCA. They found the courts that were em- 
ploying the tecimiaues and practices recom- 
mended to reduce the cost and inconvenimce 
of jury service actually had lower juror costs. 
Conversely, those that had not implemented 
the more efficimt procedures were well over 
t:ie standards for juror costs. Tne au&:or gm- 
erd  recommended that the Supreme COLT 
deveio? statewide policy govcri+ng j E n  
n-xtagement and that  individual tzid COILAS 

' 1  

m&e changes in local policy to reduce the 
number of jurors  who are unnecessarily 
cal led for service. 

The OSCA responded to the audi tor  
general's recommendztions on behalf of the 
State Courts System. While acknowledging 
that there was considerable room for im- 
provement in the efficiency of jury manage- 
ment operations in many courts, the CSCA 
argued that the chef  judges must be pro- 
vided with resources to lrriplement the re- 
quired changes. 

As a result, during the fall of 1993, t he  
State Courts System undertook a major initia- 
tive designed ultimately to save 51.5 nullion, 
or 20 percent, of the m u d  appropriation for 
juror compensation. To implement the Jury 
Managemmt Projeft, the Legislature a g e d  
to advance up to 10 percent of the appropria- 
tion for juror compensation in fiscal yea: 
1W-91. Tne funds were to b e  used to hure 
and train staff to assist the chef judges and 
the trial courts ii their efforts to impiement 
proven, efificient jury management techniques 
Et the local level. The continued funding for 
the staff was conthgent upon the projxt real- 
izing at lezss: enough cost-savings to offset 
program expenses. 

A d d i t j o d y ,  it wzs envisioned that the 
Supreme Court  would develop policy that 
would mandate the implementation of effi- 
cient jury management practices. 

The state compensates jurors at the rate of 510 per day and 5.14 ppr mJe  for each mile 
traveled to and from the courthouse. Al! abriistrative costs of operating the j u r . r  system 
( i n c l u b g  sdaries, summonses, postage, etc.) are borne by the coun t i s .  

Source: Florida Office of the Compkolle:. Includes the per diem and mileage 
reimbur=ments paid to coulity g ~ a n d  jurors whch m o u n t s  to approximatel:. 2 yercent of 
the to td  expenditure. 
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Success Requires Cooperation 
h projet  of this magnitude required the 

cooperatian of many people on several ciffer- 
ent levds. Florida Supreme CoUr: C h d  Jus- 
tice Leander J. Shaw, Jr., wrote  jll his initial 
adminiskative order that the “achievement of 
the goals of this project c m o t  be realized 
without 2ie cooperation of all due! judges, all 
judges heaxing jury tn‘ds, trial court a d m h s -  
trafors and their staffs, and c1er.h’ offices.” 

The Chief Justice 
and the Florida Supreme Couri 

The Jury Mmagement Project was initi- 
ated in October 1990, when Chief Justice 
Snaw allocated deputy court a&strator 
positions to sixteen of Florida’s twenty judi- 
cial  circuits; these circuits were chosen be- 
cause they exhibited the greatest savings 
potential. The remaining four circuits - 
Fourth, Sixth, Fourteenth, and 5ixteer.h - 
were already operating at an efficient level 

and the potential sGvings were too low to jus- 
t* the cost oi a new position These circuits 
participated ii the project without the aid of a 
deputy court  adrmruskator. (See Figure 1 for 
a n a p  showing the boundaries of the judicial 
circuits.) 

Goals and responsibilities for jury mm- 
agement were outlined in the Qxef Justice‘s 
administrative order (the text of the order is 
in the Appendix). They included: 

The c h e f  judge of each circuit was made 
responsible for implementing needed 
changes in jury rnanagemmt practices. 

SpecSc savinzs g o d s  w e r e  s z t  for each 
county within the various circuiks. 

Smaller panel sizes w e r e  mandated SO that 
more jurors would actually pwticiDate in 
the jury selection process. 

Each circuit was required to prepare a de- 
tailed jury mmagement  plan that de- 
scribed the circuit’s current  jury systems 

Figure 1: Florida’s Counties cnd Judicial Circuits 
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and outlined the reforms the circuit would 
implement to correct deficiencies. 

The Jury Management  
Steering Committee 

The Chief Justice appointed a Jury Man- 
agement Steering Committee to advise the 
Supreme Court and to ,pide the JL-J Man- 
agement project. (The text of the a h s t r a -  
tive o rde r  by which  t h e  commit tee  w x  
created is in the .4ppendix.) The committee's 
activities included: 

developing training curricula for judicial 
m d  non-judicial personnel; 

0 reviewing Chapter 40, Florida Statutes, and 
recommending chvlses to ensure the dii-  
cient and effective use of jurors; and 
revisjng the reporting format for jury man- 
agement data 

The training programs developed under 
the auspices of the Jurv Management Steering 
Committee proved to be a vital component of 
the program. Teams of represq ta t ivs  from 
each circuit - judges, i ~ a l  and deputy court 
administrators, and cjerk's office staff - at- 
tended one of iour  regional workshops on 
jury nanagemeF,t. G. Thomas M m s t e m a n ,  a 
nationally r e c o p z e d  exlpert on jury manage- 
ment  from the National Center for State 
Courts, led the workshops. Florida judges 
who had successfullv used the recommended 
techniques and the &CA stdf assisted in the 
presentations. 

The team approach d o w e d  individuals, 
each of whom had a different role in jury 
mmagernenr, to reach a consensus on specii'ic 
problems withLn their counties and circuits. 
After identifying areas where changes were 
needed and agreeing to potentid solutions, 
the t e a n s  designated those who would be re- 
sponsible for implementing the changes. 

Additional training for judges was incor- 
porated into the continuing education c b c -  
u i w ,  at the  mud mwting of the Conference 
of Circuit judges in Novern'kr 1r9S-3. 

The Office 
of t h e  State Courts Administrator 

The OSCA staff provided guidxiice and 
support for the entire project, including: 

drafting o i  project goals and requirements; 

providing staff support to the Jury Man- 
agement Steering Committee; 

conducting initial, on-site orientations in 
each circait; 

0 reviewing, malyzing and providing feed- 
back on the jury managemcqt plzns S L ~  

mitted by each circuit; 

0 monitoring the savings progress in Each 
circ-i: and cousiq; and 

0 providing techrucal assistance to circuits. 

Site visits were a n  essential part of project 
implementation. To more fully understand 
the unique situation of each circuit, the OSCA 
staff met with judges, the deputy cour t  ad- 
ministrators, and staff from :he oftices of the 
state attorneys, public defertders, and clerks. 
D e t d e d  analyses of jury management data 
were conducted and specific r e c o m n e d z -  
tions for c,hmge were offered. 

The Judicicry 

The trial judses were kev to the success or' 
the project. The c h e f  judges were respomsible 
for overzeeing the project in their circuits and 
developing local strategies, plans, and poli- 
c i s .  Pursuant to the Chief Justice's adminis- 
t ra t ive  o rde r ,  t he  chief judges  w e r e  
accountable for achieving the g o d s  of the 
jury management program. 

The projcxt could not s u c c e d  without the 
cooperation of the bench as ;i whole. Imple- 
mentation of !he reduced pme! sizes was de- 
pendent on the cooperation of the individual 
j ~i d g e s . C o o r d i n a t i o n a n  ci c o m m uni c a t i  on  
among the judges, as well as between the 
judges and the jury stdf, were c r i t i c a l  to proj- 
ec: success. 



The Dewty Court Administrctors 

The primary responsibilities of the new 
deputy court administrators were to (1) assist 
the c,hief judge in coordinating the prepara- 
tion and implementation of local jury xm- 
agement plans and (2) act as agents of the 
chef  judges in monitoring jury activity and 
solving problems. Other functions included: 

orienting judges with new jury manage- 
ment techniques; - -  
pedorrning initial and continuous statisti- 
cal analvses on the performmce of the jurv 
opera tiors; 

developing and reviewing options for im- 
provements; and 

0 providing regular updzites on the status o i  
the project at the local ievel. 

In addition to keepins judges d o m e d  
and helping to coordinate the reform efforts, 
the deputy cour t  administrators facilitated 
the formation of county-level jury manage- 
ment commjttees jn several circuits. These 
committees made local officials active partici- 
pants h planning improvements. 

Jury Operations Stcii' 

The staff of the sixtv-four cierks of court  
and three court  administrators dedicated to 
rr.maging the day-to-day ju1y operations in 
the sixhr-seven counkes were a n  invaluable 
resource. In addition to being responsible for 
assisting in implementing the locd plans, jury 
staff provided information and insight into 
the nuances of the local jury practices m a  
customs. Local j u v  staff ~ t i a t e d  many of the 
ideas and suggestions on efficiency improve- 
ments. 

Jury Management Strategies 
Lead To Positive Results 
Key Siraiegies 

New juror manasement strategies were 
introduced thus past ;.'ear in many of Florida's 
cour ts  in furtherance oi project goals. More- 
over, the use of techruques whch had pre- 
viously been successiul in a few courts were 
adopted bv mmv other courts. Several of the 
key strategies and techniques nre listed and 
defined below: 

Standard Panel Sizes - Mandated by the 
Cbe i  Justice, sttu-,dxd panel sizes allow iocd  
jw: mmagpment s t ~ f  to improve their abii- 
i r ,  to predict the number of jurors required 
each day, The st r ic t  s t m d x d s  dso  help limit 
the number of cases for s v h c h  excessive num- 
bers of jurors are requested. 

panel sizes as follows: 
n e  administrative order set the standard 

Capitd cases (in w h c n  the death penal? is 

I Other twelve-person ju r ies and life felonies 

Circuit criminal ju r jes - no more thnn 22; 

I Circuit civil juries - no more than 16; 

a County court jur ies - no more than 14. 

sought) - no more than 50; 

- no more than 30; 

Exceptions to these panel sizes must be 
approved by the c h e f  judge. 

Consolidated Trial Star ts  - Consolidated 
ti-ial st'x-ts is I. techruque designed to reduce 
the number of days on w h c h  trids begin. 
T h s  strategy allows the court to eliminate 
those days when a pool is brought in and ,Cew 
or no trials kpn. 

Single Day Empanelment - Under thus ver- 
sion of consolidated trid starts, one day of 



the week or month is set aside for dl judges 
to select juries for all juy t r ia ls  scheduled for 
the week or term. T h ~ s  procedure allows for 
better use of juror time, more jurors to partic- 
ipate in the selection process, and overall in- 
creased efficiencies. 

Multiple Voir Dire - Multiple voir  dire is a 
technique whereby one judge selects multiple 
juries on one day for two or more juy trials 
scheduled during the week or term. 

Staggered Trial Starts .- - This practice in- 
volves distributing voir dire start times 
t k o u g h o u t  the day to avoid the potential for 
there being an insufAcieTt number of jurors 
in the pool becausz too many panels were re- 
quested at the same t h e  

Telephone Notification System - A tele- 
phone notification system allows jurors to 
call a recorded message each day to l e m  if 
they need to report for ju'y =mice. Th~s  sys- 
tem, based on information about cases set for 
trial which have settled or been continued, 
allows the cour t  to adjust the number of ju- 
rors scheduled to report as late as the evening 
before the trial day. 

Different combinations of these tech- 
niques were implemented in the various 
courts. The size and work load of the court 
dictated which techniques c o u l d  be ern- 
pioyed. Nevertheless, these key strategies led 
to the positive results detailed in the next S ~ C -  
tion. 

Courts Meet, Exceed Goals 
The Supreme Court's goal for many years 

hzj been for each county to average $180 to 
stwt a six-person jury trial and $300 to s t z t  a 
12-person jury tr ial. These goals are based on 
national studies which have found that 95 
perceqt of the time a six-person jury can be 
selected from a panel of 18 persons, and a 
12-person jury can be selected from a panel of 
30 persons. These average panel sizes multi- 
plied by the per diem rate of 510 per day re- 
sult in the $180 and $300 goals for average 
costs to start six- and i2-person t n a l s ,  respec- 
ti  ve  1y. 

R e  cost god  for holding a trial wzs set at 
no more than $300 for 3 sis-person trid and 
no more than 5500 for a 12-person tnal. Tfie 
cost to hold a trial includes the juror per diem 
costs  to start the t r i a l  plus juror per die- 
costs to continue the hid until &he verdict Is 
reached. 

For purposes of analysis, the cost goals 
io r  the two different sizes of juries c a n  be 
cornbiixd. Over 97 percent of dl jury trials in 
F l ~ ~ i i l a  use six-person jwies, so weighting the 
two cost gods  produces an overall cost g o d  

for starting trials of 5183 and an overall cost 
goal for holding t r ia ls  of $305. 

A noticeable decrease in these two mea- 
s u e s  of efficiency coincided with the Novem- 
ber 1990 inception of the Jury Management 
Projec:. More dramatic results tirere redized 
in January 1591, when local J u y  Manage- 
ment Plans k a m e  fully operational. For the 
last quarter of fiscal year 199-91, the state- 
wide averages remained relatively constant at 
approximately $225 to start a trial and $330 to 
hold a trial. Although still sliz$hkly above the 
Sumerne Court's goals, these m a s s e s  corn- 
p i e  favorably to the levels of the previous 
year wher! the statewide average to start a 
tnd was 5323 and :he cost to hold a trial was 
5423. (See Figure 2 for a comparison of costs 

Almost all counties showed improved ef- 
ficiency. Of the sixty-seven c o u n t ~ e s  in the 
state, fifpeight (87 percent) reduced their av- 
erage cost to start a trial in the first six 
months of 1591 c o m p - e d  to the same time 
period in 1990. The nine c o u n h e s  that in- 
creased their average costs were ,among the 

in 1989-?3 and 1990-91.) 



J x y  Management Project 

Figure 2: Meosures of Efficiency 

top 20 in efficiency prior to the s t x t  of the 
project. 

Neither geographcal size nor work load 
appeared to be factors jZI the ability of courts 
to implement changes. Courts of all sizes 
showed remarkable improvements in effi- 
ciency during 1992-91; small, medium, and 
large cour ts  were equallv represented ~ f n o n g  
the well-performing counties. In 1%-91 the 
number of counties that met or exceeded the 
Supreme Courk’s goal for t h e  average cost to 
hold a tr;d was almost 2 1/2 times a many 
as in 1989-93. (See Table 1.) Tturty-nine coun- 
ties averaged over $400 to hold a trial in the 
first  s ix  months of 19-90, but only 13 counties 
remained over that s tandud for the first  six 
months of 1991. A compiete listing of the 
counties’ averige cost to s t v t  a txd is shown 
in Table 2. Tne average costs to hold a trial 
are shown in Table 3. 

The combined efforts of the counties led 
to a reduction in state expendtures on juror 
compensation of 5850,958 in fiscal year 19%- 
91 compared to the previous fisczl year3. The 
cost savings occurred in spite of the fact that 
141 more jury trials were conducted in 15%- 
91. Taking into account the increased hid ac- 
tivity would boost the effective savings to 

Souxe: Florida Offjce of t h e  Comptroller. 

Table 1: Counties that MetlSurpassed 
Aver age - Cost G oa I 

January - June, 1990 (n = 12) 

Alachua I Esczrnbia I L= 

Duval 1 Laiavette I Waskinaton 

~~ 

Alachua I Hamilton I a c e o l a  

Baker I Eiighiancis j Pinellas 

Brad f urd 1 IndianRive: i Pu:nam 

Calhour. 1 Jackson I s r i n o ! e  

Cnariotte I Ldave t te  I St. Io’nns 

Gulf 1 Qkeechobee 

Page 6 



M o t 0  

Brevard 

757.53 

261.10 

citrus 

Palm Beach 

262.93 

263.44 

La fave tte 192.00 

S t. Jonns 195.M 

H erna nd o 308.00 

Jar ison 225 x) 

Kassau 370 00 

Table 2: Averoge Cost to Start a Trial 
January - June 1Wt 

County I cost cost 

S 13G.O 12:a kulla 

Alachua I 139.80 

! 

Manon 1 159.50 

C o m b  

I 

Baker I 161 .M 
~ ~. - 

162.03 

7 69.M 
Highlands - 1  
W a s h n p o n  I 

~ 

DadeCivil I 3 70.30 

>cambia I 170.50 

Surnter I 266.60 

Jefferson 1 277.50 

G l h o u n  I 272.50 

~ ~~ 

Lee I 199.22 

Charlotte I 201.10 
~~ 

mw-. L//.20 

383.30 

Collier 2 S 5 . 3  

Sarasota I 
Franklin I 

I 

I 
.~ ~~ 

Taylor 203.70 

Polk I 205.30 

5~mInole i 207.10 

Bradford I 209.23 

I 

Ga csd en I 290.33 

Pasco I 311.60 

St. Lube I 3?2.W 

Martin i 375.60 

Dixie I 3S5.00 

~~ ~~ 

OKalCClSJ I 2 3 6 . 3  

I 238.00 

DadeCnmjnd  I 239.03 Flzcle: 

Ciicnris t I 

Union I 560.00 

Source:  J w . 7  Sys t em hlanagement Reports. 
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W a s h i n m n  

Tab)e 3: k.verage Cost to Hold a Trial 
January - June 1W1 

181.10 Brevard 

Monroe 

cost  County I 
318.80 

325.60 B a k e  205 .OO 

Volusia 
~~~ 

21 7.1 0 
.a0 

Putnam I 
Alachua 

33 .00  

D e S O l a  337.50 

Madison 

Lafayette 

3 5  .oo 
244.00 

L e  
lackson 

245.70 

‘S .oo Lake 357.60 

Bradiord 275.60 

Tavlor I 22s .70 

~ 

359.60 I 
Ohloosa I 

Collier I 3.54.89 

Osceula I 259.99 Hillsbrough I 33.0C 

Manatee 1 361 .OO 
~ 

St. johns 261.90 

Es ca m b ia I 262.10 

In&an R i v e  I 2fi.30 

I 266.60 riamil ton .. 
Pasco I 370.10 

Da d&i mimi i 37020 

Broward I 379.63 

Glades I 381.63 

Santa Rosa I 3%.60 

Markin I 498.60 
~~~ 

Gulf i 285.00 

Coiumbia I 289.40 
~~ 

s:. Lucie I .;lO.SO 

OrzlnEe I 411 60 
.~ -- ~ ~~ 

Fernando I 419.30 

P a h  k a c h  I 43.30 

Sarasota I 432.40 

Calhoun  i 2W.00 

2% 20 I Sc.nno1 e 

Duval I 302.70 

Levy I 305.00 

Pincllx I 303.60 

Nassau - I  
Li’cerw 

~ .. 

S u w m w  I 307.80 

Day i 306.60 

Polk I 310.00 

h ’ O h e S  I 311.20 

Leon I 2F i  .5Q 
~ .~ 

Gilchnst I 4W.00 

i-laraee I 5m.33 
I 

Fiadcr I 545.20 

.570.0@ I 
Ul-Ilo17 I H e n a r d  I 3i3.60 
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nearly $930,000. Total expenditures for juror 
per diem and mileage dropped to just over 
$7.0 million, the lowest expenditure level 
since fiscal y e a -  1985-86 (see Figure 3) .  

Nearly 90 percent of the savings achieved 
this y e a -  were realized after January 1, 1Bl. 
In fact, if the rate of se:,ings achieved since 
January 1, 191, were annualized, total sav- 
inss would have 'wen approximately $1.48 
million - nearly the goal of 20 percent of the 
annual appropriation. This savings will con- 
tinue to accrue as loi-tg as the courts continue 
to  practice the j u v  management practices 
that were instituted in early 1B1. 

T h e  actual savings that were achieved 
must be offset by the cost of the jury Manage- 
ment Project. The primary expenses were for 
salaries, training, a n d  t r a v e l ,  totalling 
S 5 4 , O O O .  In other words, the state reahzed d- 
most $851,000 in actual savings on a 5554,000 
investment, a 53.4 percent return on its in- 
vestment. &s ra te  o! return is comparei to 
the return rate of other investment oppoxtu- 
nities during the same period in Figure 4. 

Each circuit was expected to save a spe- 
cific dollar m o u n t  based on the juror e x p m -  
ci i turs  for  fiscal year 1989-90. The targeted 
dollar savings and the effective dollar savings 

Figure 3: Juror Expenditures 
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that were achieved between Januu! and June 
1991 x e  shown in Table 4. 

The "Effective Savings" &splayed in the 
table is based on an estimate of what would 
have been spefit if no chanqes had b e n  made 
to Lhe jury system. The cdculation controls 
for the changes in trial activity. The computa- 
tion is performed as follows: 

0 The cost to hold a trial in f i x d  y ~ a r  1989- 
90 is multipiied by h e  number of t r ia ls be- 
tween Ianuary Y ' m d  June 30, 19991. The 
produc: is the estimated total per & e n  cost 
tF,at tvould h a v e  been ir ,currea i f  n o  
changes had been made to the system. 

Txge t  Dollar Savings 
Circuit i (l-year god) 

The actual dollars paid is subtracted from 
h e  expected expenditure. 7ne resu l t  is :he 
" eif  ec t i ve savings " 

Because the effective dollar savings CDV- 

ers only six-months, those circuits +,at have 
adhieved at !e3st 3 *percent of their goal have 
the capabili?,, to read7 the overall target in the 
current fiscal year. 

The savings are further detaiied in a 
breakdown by county (see Table 3). ?-he eski- 
mate of "expected juror days" assumes that 
the rate of 2xpmd i tu re  would have remained 
the saxne 2s in. 5scd  year 1989-$0 if no proce- 
dural c h n z e s  had 'kee9 made. The difference 

Effective. Dollar Savings- Percent of C o d  Aihieved 
(in 6 months) ( J a r m q  - june, 1%) i 

__n .. - 

Table 4: Moving Towards the  Targei 

2 I 5j,l.K, 8,264 1 15.0 

3 13230 , 17,190 j 1770 

1 

11 I 282,230 

Sowce: Ju.7 System Management Reporb. 

-- 
175,979 1 62.6 
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betw*een the "expected juror days" in C O l U n n  
2 and the "actual juror days" in Column 4 is 
the savings achieved this year. The savings is 
converted into a "rate of savings" so that 
comparisons c a  be made across counties. 
The asterisk next to the county denotes those 
jurisdictions which acheved the rate of sav- 
ings mandated by the C3iei Justice's a m s -  
trative order. 

While dollar savings are ver>. important 
during these tight budget years, it is also im- 
portant to realize that fewer people were 
neded  to fill the state's need for jurors. In 
fact, j u t  over 60,000 "juror days" were  saved 
thus year; that is 63,OC.O days olc unnecessa i  
waiting by c i t l Z m  were eliminated by im- 

, , .  

prcci?g the uss of those who did repork for 
j y r  duty. 

The improved levels of efficiency resulted 
in one unforeseen circumstance. The operator 
of the snack bar in one jury assembly room 
complained of a drastic decline in business 
because fewer jurors were reporting each 
day; those who were repor!ing spent more 
time in the courhoom and less time in the 
jury assembly room! 

Individual summaries of juq; system per- 
formance of each of the sixty-seven counties 
are available upon iwuest. Any questions or 
comments regarcling the Jury blmagement 
Project or t l is  re?ort should also be directed 
to the OSC.4. 



Table 5: Rate of Savings 
J a n u a r ~  - June 1W1 

c o u n t y  

Avg. Juror 
Days Per Trials 
Tnal for Jm 9 1  - 
FY89-40 Jun91 

Expected 
Juror Day3 

I _ _  . 

I Mandated 
Xchal Juror D0u;Us Rate kite 
Juror Days Saved on of Savings of Swings 

Days Paid Saved Per Diem (percent) (percent) 

1,519.74 I 3,Gs 

201.85 1 164 
831.74 8317.39 18 .41  - 
37.85 378.46 18.75 1 - 
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Table 5: Rate of Savings, continued 

Avg. Juror 
Days Per Trials A C t U d  Juror 
Trialfor Jm91- Expeckd Juror Days 

C o u n v  FY 94-90 Jun 93. Juror  Days Days Paid Saved 

Mm date d 
h t e  Rate 

Dollxrs of of 
Saved on Savings Savings 
Per Diem (percent) (percent) 

I Lafayetie' ! 93.33 1 6 559.981 103 
Lake I 2 . 5 1  1 421 1,428.581 1502 
Lee" 33.17 I 203 6,732.921 5,757, 

455.98 1 4,569.80 1 81.61 1 4.5 

-73.32 1 -73.1 7 1 -j.14 1 43 
1.475921 14759.131 2.921 4.5 

Leon 1 52.45/ 5,827.86i 53501 471.861 4,718,611 8.10 I 45 
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