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IN THE SUPREME COURT OF FLORIDA 

TERRY JEROME ROCK, 

Petitioner, 

V .  

STATE OF FLORIDA, 

Respondent. 

CASE NO. 8 2 , 5 3 0  

INITIAL BRIEF OF PETITIONER ON THE MERITS 

PRELIMINARY STATEMENT 

This case is before the court on conflict jurisdiction, 

pursuant to article V, section 3(b)(3), of the Florida Consti- 

tution. 

Mr. Rock, the petitioner, was the defendant in the trial 

court and the appellant in the district court. He will be 

referred to here as petitioner or by his proper name. Respon- 

d e n t  will be referred to as the state. References to the 

record on appeal appear as ( R  [page number]), while references 

to trial transcripts appear as (T [page number]). 
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c e 
STATEMENT OF THE CASE AND FACTS 

Mr. Rock was charged by amended information filed December 

5, 1991, with burglary of the En Vogue Beauty S a l o n .  (R 13). 

On January 27, 1992, a jury was selected to t r y  Mr. Rock's 

case. The jury was selected through a consolidated jury 

selection procedure whereby several juries are chosen from one 

venire. In this procedure, a jury is chosen for one defendant 

while the other defendants a n d  their counsel watch the entire 

process. 

of the other defendants. 

A jury is then selected from the same venire for each 

In the instant case, three juries were selected from the 

same panel of forty persons. Mr. Rock's counsel represented 

two of the defendants, Mr. Rock and Mr. Clark. Private counsel 

represented the other defendant, Mr. Hartley. The Hartley j u r y  

was selected first, Mr. Rock's jury second, a n d  the Clark jury 

last. (T 6 - 8 ) .  The trial court began the process by asking 

each member of the panel to read aloud their answers to a 

series of background questions. ( R  12-13). The background 

information included how long each juror had resided in Jack- 

sonville and in what part of town he or she presently lived; 

place and type of employment: marital status, spouse's employ- 

ment, number of children, and employment of any grown children; 

whether the juror was a homeowner; whether the juror had 

friends or relatives in law enforcement, the S t a t e  Attorney's 

Office, or Public Defender's Office; and whether t h e  juror 

previously had served on a jury, and if so, whether the case 

was criminal or civil and whether a verdict was reached. ( R  

- 2 -  



c 
13-32). The court then allowed the state and defense to 

question the individual j u r o r s .  

During the consolidated jury selection, j u r o r s  struck 

during the first jury selection were placed back in the jury 

pool and thus were part of the venire for the second jury 

selection. Jurors struck d u r i n g  the second j u r y  selection 

likewise were placed back in the jury pool and became p a r t  of 

the jury panel in the third j u r y  selection. 

Prior to jury selection, Mr. Rock's counsel made an oral 

motion to preclude the simultaneous j u r y  selection on the 

grounds that it violated her clients' sixth amendment rights. 

(T 7 - 8 ) .  Counsel stated her written motion would incorporate 

the rest of her  arguments. 

counsel asserted, inter alia, that "[tlhis attorney will not be 

able to adequately represent the Defendant since she will have 

to co-mingle the interest of one Defendant with that of the 

other Defendant she represents during this simultaneous jury 

selection process." (R 26-27). The written motion a l s o  

asserted the jury selection procedure violated Mr. Rock's 

rights to an impartial jury trial, an individual j u r y  trial, 

and due process. Counsel's motion was denied. (T 8 ) .  

In the pretrial written motion, 

Defense counsel filed a pretrial motion in limine to 

exclude Mr. Rock's prearrest statement that he had never been 

in the En Vogue Beauty S a l o n  on Gandy Street and the only 

beauty shop h e  had been in was a shop on Palmdale Street three 

Years before. (R 23-24). The trial court ruled the statement 

was admissible if the state could prove it false and permitted 

- 3 -  



c 
the s t a t e  to mention t h e  statement during opening statement. 

(T 142, 152, 198). 

Trial proceeded, and Monica Young testified she was the 

owner of En Vogue Beauty S a l o n  on Gandy Street in Jacksonville. 

The shop had a reception area to the left of the front entry 

and four stations a l o n g  the,left wall. The shampoo area  was in 

the back and the dryer chairs along the right wall. (T 

156-158). On August 27, 1991, the shop was locked up around 6 

p.m. 

brick had been thrown through the door. A TV and microwave 

oven were missing. (T 158). 

The next morning, the front glass door was broken and a 

The police dusted a number of objects for fingerprints, 

including a can that appeared to have been moved during the 

b u r g l a r y .  The can was on a chair in the back corner of the 

s a l o n  instead of its customary place at a work station, and the 

top was off the can. Young s a i d  the can had been  in the 

business since the salon opened the p r e v i o u s  F e b r u a r y .  Custom- 

ers d i d  n o t  have access it it. (T 158-159). 

One of the employees c losed  the business A u g u s t  27. Young 

said she was not present at her sa lon  at all times. (T 

160-161). The hair color can was purchased by someone else and 

Young did not know where or when it w a s  purchased. She d i d  not 

know every place t h e  c a n  had been since its manufacture. (T 

162-163). The person who purchased it had worked at t w o  other 

salons before she came to En Vogue but had not worked a t  the 

Salon on Palmdale, which was right around the corner. ( T  
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.i s 
164-165). Young did n o t  know if that p e r s o n  e v e r  cilt friends' 

hair for free. 

Richard Futch, the evidence technician, said objects in 

the salon had been moved, and cabinets had been opened. ( R  

170-171). Futch lifted two prints from the hair co lo r  can. ( R  

173). Futch a l s o  dusted a plastic card box, a business card, 

and a candy jar. These items were located near the front 

counter where the cash register was located. (T 171-172). 

Jody Phillips, the fingerprint expert, compared a p r i n t  

from the can with Mr. Rock's prints and concluded the p r i n t  was 

made by Mr. Rock's thumb. (T 183). 

On cross-examination, Phillips said although four prints 

were submitted to him, he entered only two of the prints into 

the AFIS computer. (T 186). Phillips said fingerprints could 

last many years and moving an object with a print on it would 

n o t  diminish the print. (T 1 8 7 ) .  

On redirect, Phillips was asked why the other two prints 

were not submitted through AFIS and to explain what AFIS was. 

Phillips said AFIS, an acronym for automatic f i n g e r p r i n t  

identification system, contained a data base. Over d e f e n s e  

objection, the witness was allowed to continue. When Phillips 

said the data base was made u p  of inked fingerprint cards 

submitted "as a result of arrests or applications," defense 

counsel moved f o r  a mistrial, wnich w a s  denied. (T 189-191). 

T h e  court then heard testimony on p r o f f e r  from Detective 

Robinson. During the proffer, defense counsel asked f o r  a 

ruling on her motion in limine to exclude Mr. Rock's statement 
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c ? 

denying he had e v e r  been in the En Vogue salon. 

ment, the trial court denied the motion. 

After a r g u -  

The jury returned, and Robinson said when he asked Mr. 

Rock if he had been inside the En Vogue Beauty Salon on Gandy 

Street, Mr. Rock responded he had not but but said he had been 

in a beauty shop on Palmdale about three years before, 

2 0 2 ) .  Robinson said he questioned Mr. Rock at the police 

station after reading him his constitutional rights. Robinson 

arrested Mr. Rock after he obtained the statement. (T 204). 

(T 

Robinson d i d  not take Mr. R o c k  to the En Vogue to see  the 

building. (T 208). Robinson did not ask Mr. Rock if he had 

ever touched a hair color can before, ever been inside a beauti 

supply store before, or ever been involved in the beauty supply 

business. He did n o t  ask Mr. Rock if he ever loaded a truck 

with beauty supplies, lived with someone who sold beauty 

supplies, or visited a cosmetologist who had beauty supplies at 

home. (T 211-213). 

The defense rested without presenting any testimony, and 

the jury f o u n d  Mr. Rock guilty as charged. (T 290). The state 

presented evidenced of two prior f e l o n y  convictions (T 2 9 5 ) ,  

and the trial court sentenced h i m  as a habitual felony offender 

to ten years in prison. (T 332). 

On direct appeal, t h e  First District Court of Appeal 

affirmed the conviction a n d  sentence. R o c k  v. S t a t e ,  6 2 2  S O -  

2d 487 (Fla. 1st DCA 1993). 

-6 -  



c 
SUMMARY OF ARGUMENT 

ISSUE I 

The t r i a l  court erred in consolidating Mr. Rock's case 

with two other defendant's cases €or jury selzction over 

defense counsel's objection to representing multiple clients 

during jury selection. An accused is entitled to conflict-free 

representation at every critical stage of the prosecution, 

including jury selection. Because the jury selection procedure 

required Mr. Rock's counsel to choose juries for two defendants 

from one venire at one time, counsel was placed in the diffi- 

cult position of having to consider the effect of her actions 

in one defendant's jury selection on the other defendant she 

represented. Foreseeing the potentional for confict, counsel 

objected to the procedure. Based upon counsel's representa- 

tions regarding a potential conflict, the trial court should 

have allowed Mr. Rock's j u r y  selection to proceed separately or 

conducted further inquiry regarding the asserted conflict. 

Because reversal is automatic when an objection is made at 

trial, the district court erred in requiring Mr. Rock to demon- 

strate actual conflict to obtain reversal on appea l .  Mr. Rock 

therefore is entitled to a new trial. 

In addition to burdening defense counsel with a conflict 

of interest, the simultaneous j u r y  selection method was an 

improper and unauthorized consolidation of a crucial stage of 

Mr. Rock's trial. Requiring Mr. Rock to share a venire panel 

with other defendants, to rely on the questioning of the panel 

by an attorney other than his own, and to expose his jurors to 

-7- 



< 
t h e  crimes of others i n f r i n g e d  his rights to due  process and a 

fair and impartial jury. 

ISSUE I1 

The trial court e r r e d  in admitting Mr. Rock's statement 

that he had never been in t h e  burglarized b e a u t y  s a l o n .  

Exculpatory statements may be admitted o n l y  if proven f a l s e  and 

therefore rendered inculpatory. Falsity must be proved by 

evidence independent of the proof of defendant's guilt. Here, 

the s t a t e  relied on a fingerprint lifted from a hair color can 

that had been in the s a l o n  to prove the Mr. R o c k ' s  statement 

was f a l s e .  The fingerprint could prove Mr. Rock's statement 

false, however, only if the print was made at the time of the 

burglary. Because the state's proof of falsity was dependent 

upon proof that Mr. Rock committed the crime, the statement was 

not admissible as a separate circumstance tending to show 

guilt. This error requires reversal for a new trial. 

-a- 
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ARGUMENT 

e 

ISSUE I 
MR. ROCK WAS DENIED HIS RIGHT TO EFFECTIVE 
ASSISTANCE OF COUNSEL, DUE PROCESS, AND A 
FAIR AND IMPARTIAL JURY WHEN THE TRIAL 
COURT OVERRULED HIS OBJECTION TO 
CONSOLIDATING J U R Y  SELECTION FOR HIS CASE 
AND THE CASES OF TWO OTHER DEFENDANTS, ONE 
OF WHOM WAS REPRESENTED BY MR. ROCK'S 
COUNSEL. 

The trial court employed a multiple jury selection process 

whereby Mr. Rock's j u r y  and juries for two other defendants 

were selected from t h e  same venire panel. Mr. Rock's counsel, 

who represented two of the three defendants, objected to the 

consolidated jury selection procedure, asserting she could not 

adequately represent Mr. Rock because she would "have to 

co-mingle" Mr. Rock's interests with the interests of the other 

defendant she represented during the consolidated proceeding. 

(T 6-8, 25-27). Defense counsel a l s o  asserted the procedure 

violated M r .  Rock's constitutional rights to due process and a 

fair and impartial j u r y .  The trial judge summarily overruled 

petitioner's objection. (T 8 ) .  The district court approved 

the trial court's ruling, concluding the record failed to 

demonstrate an actual conflict of interest. 6 2 2  S o .  2d at 4 8 9 .  

Both the circuit and district courts' rulings were in 

error. Once defense counsel advised the trial court she could 

not effectively represent both her clients' interests during 

the consolidated proceeding, the trial court should h a v e  

permitted Mr. Rock's j u r y  selection to proceed separately. 

Because there was an objection below, Mr. Rock was entitled to 

-9-  
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reversal on appeal, and the district court erred in requiring 

him to show a c t u a l  conflict or prejudice. 

In addition to burdening defense counsel with a conflict 

of interest, the simultaneous jury selection method was an 

improper and unauthorized consolidation of a crucial stage  of 

Mr. Rock's trial. Requiring Mr. Rock to share a venire p a n e l  

with other defendants, to rely on the questioning of the panel 

by an attorney other than h i s  own, and to expose his jurors to 

the crimes of others infringed his rights to due process and a 

fair and impartial j u r y .  

A.  THE CONSOLIDATED JURY SELECTION PROCE- 
DURE VIOLATED MR. ROCK'S RIGHT TO THE 
EFFECTIVE ASSISTANCE OF COUNSEL UNDER THE 
STATE AND FEDERAL CONSTITUTIONS. 

1. An Accused is Entitled to Conflict-Free 
Representation at Every Critical Stage 
of Trial, Including Jury Selection. 

An accused is entitled to counsel at every critical s t a g e  

of a prosecution, Coleman v. Alabama, 399 U.S. 1, 90 S.Ct. 

1999, 2 6  L.Ed.2d 387 (1970); United States v. Wade, 388 U.S. 

218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967), which in e v e r y  case 

includes trial, Argersinger v. Hamlin, 407 U . S .  25, 92 S.Ct. 

2 0 0 6 ,  3 2  L.Ed.2d 5 3 0  (1972); Gideon v .  Wainwright, 372 U . S .  

335, 83 S.Ct. 7 9 2 ,  9 L.Ed.2d 799 (1963), which begins with jury 

selection. State v. Singletary, 549 So. 2d 996, 998 ( F l a .  

1989); S t a t e  v. Melendez, 244 So. 2d 137, 139 (Fla. 1971); Peri 

v. S t a t e ,  426 So.  2d 1021, 1 0 2 4  (Fla. 3d DCA 1983)("it is 

axiomatic that t h e  selection of a jury in a criminal case is a 

-10-  
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c 
critical stage of any trial"), review denied, 436 So. 2d L O O  

(Fla. 1983). 

The Florida courts have long recognized t h e  importance of 

jury selection in an accused's jury trial. Singletary, 549 So. 

2d at 998-99 (jury selection so important judge's presence 

cannot be waived by anyone): Lavado v. State, 492 So. 2d 1 3 2 2 ,  

1323-24 ( F l a .  1986), adopting dissent in Lavado v. State, 469 

So. 2d 917, 919-921 (Fla. 3d DCA 1985)(meaningful voir dire 

must include questions about jurors' attitudes toward the 

defense theory); Francis v. State, 413 So.  2d 1175 (Fla. 

1982)(reversible error to conduct jury selection in defendant's 

involuntary absence without waiver); Cross v. State, 89 Fla. 

2 1 2 ,  216, 103 So. 6 3 6  (Fla. 1925)(wide latitude in questioning 

permitted); Gosha v. State, 534 So. 2d 912 (Fla. 3d DCA 

(reversible error to impose unreasonable time limits on 

dire). 

As this Court said in Francis: 

The exercise of peremptory challenges has 
been held to be essential to the fairness 
of trial by j u r y  and has been described as 
one of the most important rights s e c u r e d  to 
a defendant. Pointer v. United States, 151 
U.S. 396, 4 1 0 ,  3 8  L.Ed. 2d 208  ( 1 8 9 4 ) ;  
Lewis v.-United States, 146 U.S. 370, 13 
S.Ct. 1 3 6 ,  3 6  L.Ed. 1011 (1892). It is an 
arbitrary and  capricious right which must 
be exercised freely to accomplish its 
purpose. 

4 1 3  So. 2d at 1178-79.  

One aspect of the right to counsel guaranteed under our 

state and federal constitutions is the right to effective 

counsel, which includes the right to an attorney whose loyalty 

-11- 



is not divided between clients with competing 

Cuyler v. Sullivan, 4 4 6  U.S. 335, 100 S.ct. 1708, 64 L.Ed.2d 

3 3 3  (1980); Holloway v. Arkansas, 4 3 5  U.S. 475, 480,  9 8  S.Ct. 

1173, 1182, 55  L.Ed.2d 425 (1978); Baker v. State, 202 So. 2d 

563, 565 (Fla. 1967). Counsel's allegiance to a client m u s t  

remain unaffected by competing obligations to other clients. 

Barclay v.  Wainwright, 444 So. 2d 956 (Fla. 1984). 

interests. 

A conflict of interests occurs when o n e  defendant stands 

to gain significantly by counsel pursuing some strategy that is 

damaging to the cause of another client whom counsel also 

represents. 

(5th Cir. 1975). Ordinarily, such conflict arises where a 

defense attorney represents codefendants during the same 

proceeding. See C u y l e r ;  Holloway; Baker. Conflict a l s o  may 

arise where a defense attorney represents several persons who 

are not codefendants but whose interests are nonetheless 

adverse. See Bellows v. State, 508 So. 2d 1 3 3 0  (Fla. 2d DCA 

1987)(findinq confict where public defender represented defen- 

dant and state's key witness). 

defendants are codefendants but whether defense counsel must 

See Foxworth v .  Wainwright, 516 F . 2 d  1072, 1076 

The key is not whether the 

2. An Accused is Deprived of Effective 
Assistance of Counsel Whenever a Trial 
Judge Requires D u a l  Representation Over 
Objection Or. the Record Shows Actual Conflict. 

In F l o r i d a ,  the rules governing challenges to d u a l  repre- 

sentation of conflictinq interests were established in a trio 

Of supreme court cases: Baker v. State, 2 0 2  So. 2d 5 6 3  (Fla. 
- 1 2 -  



1 9 6 7 ) ,  Belton v. State, 217 So. 2d 97 (Fla. 1 9 6 8 ) ,  and  State v .  

Youngblood, 217 So. 2d 98, 101 (Fla. 1968). 

In the leading case, Baker, t h e  trial court appointed t w o  

members of the bar to jointly represent codefendants in a 

first-degree murder case. The trial court overruled the 

attorneys' timely objection to the joint representation, and 

the defendants went to trial each represented by b o t h  attor- 

neys. The court held t h e  joint representation denied the 

defendants the effective assistance of counsel guaranteed by 

ths federal and state constitutions. In so holding, the court 

relied on Glasser v. United S-tates, 31s U.S. 6 2  S.Ct. 

86 L.Ed. 680 ( 1 9 4 2 ) ,  in which the Court held 

the 'assistance of counsel' guaranteed by 
the Sixth Amendment contemplates that such 
assistance be untrammeled and unimpaired by 
a court order requiring that one lawyer 
shall simultaneously represent conflicting 
interests. If the right to the assistance 
of counsel means less than this, a valued 
constitutional safeguard is substantially 
impaired. 

I Id. at 565 (quoting 315 U . S .  at 70). Observing that other 

state courts had reached the same conclusion as G l a s s e r ,  the 

court. said: 

Each of the cited decisions h e l d  that 
an appointment under which one or more 
attorneys were required to represent 
jointly two co-defendants denied the 
defendants effective representation of 
counsel. The b a s i s  for the holdings was 
that such an appointment denied the indi- 
vidual defendant representation by an 
attorney who could act for h i s  best inter- 
est without regard to the effect of such 
action on the interest of the co-defendant. 
The interests and defenses of most 
co-defendants are conflicting. Evidence, 

- 1 3 -  



Id. at 

strategy and defenses which will benefit 
one co-defendant usually are detrimental to 
the other. It is this conflict and incon- 
sistency of position which makes it impos- 
sible for the same counsel to effectively 
represent two or more co-defendants simul- 
taneously. 

565-66.  

Having concluded the defendants were entitled to separate 

counsel, the court addressed the state's contention that the 

error was harmless. Turning again to Glasserr the Court said: 

"The right to have the assistance of 
counsel is too fundamental and absolute to 
allow courts to indulge in nice calcula- 
tions as to the amount of prejudice arising 
from its denial." 

Id. 

was 

- (quoting Glasse r ,  315 U.S. at 76). The court thus held it 

unnecessary for the defendants to show they were prejudiced 

by the denial of separate counsel. 
I Id. 

In Belton, where, unlike Baker, the defendants did not 

object to 

amplified 

the joint representation, the Court explained and 

its prior holding: 

[In Baker] [w]e held that it was error to 
r e f u s e  the request for separate counsel, 
. . . Despite the insertion of the obiter 
regarding the "usual" presence of prejudice 
or conflict, the Baker judgment really 
stands for no more than that error was 
committed when the trial judge refused the 
request for separate counsel at the begin- 
n i n g  of the trial. If a defendant is 
indigent and such a request is made it 
should be granted unless it can be demon- 
strated to the trial judge that no preju- 
dice will result or  that no conflict will 
arise as an incident of the joint represen- 
tation. Without such a request beinq made, 
failure to appoint separate counsel will 
n o t  be held to constitute error unless it 
is demonstrated that prejudice results from 
such failure. Error does n o t  occur because 
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of joint counsel in the absence of a 
request: f o r  separate counsel or a showing 
of prejudice or conflict of interest. 

217 S o .  2d at 98  (emphasis added). The Court concluded there 

was no reversible error as "there was neither a request for 

separate counsel nor a showing of prejudice." 

In Youngblood, decided t h e  same day, the Court restated 

- Id. 

the r u l e  with greater precision: 

(1) When a j o i n t  defendant requests 
separate counsel, his request should be 
granted unless the state can clearly 
demonstrate for the record that prejudice 
will not result from a denial. If request 
is made and the record shows prejudice from 
denial or is silent on the subject, such 
denial will constitute reversible error. 

( 2 )  If no request for separate counsel 
is made and the Court permits trial of 
joint defendants with single counsel, then 
reversible error does n o t  occur unless the 
record reveals that some prejudice results 
from the failure to appoint separate 
lawyers for each defendant. 

217 S o .  2d at 1 0 1 .  

The rules fashioned by the Florida Supreme Court in the 

Baker line of cases anticipated the United States Supreme 

Court's decision a decade later in Holloway v. Arkansasl 4 3 5  

U . S .  475, 98 S . C t .  1173,  5 5  L.Ed.2d 426  (1978). In Holloway, a 

public defender was appointed to represent three defendants 

charged with rape and robbery and whose cases were consolidated 

for trial. Two weeks before trial, defense counsel requested 

separate counsel f o r  each defendant because "there was a 

possibility of a conflict of interest in each of their cases." 

T h e  motion was denied. On the day of trial, defense counsel 
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renewed the motion "on the grounds  t h a t  one or t w o  of the 

defendants may testify and, if they do, then I will n o t  be able 

to cross-examine them because I have received confidential 

information from them." The court again denied t h e  motion. 

435 U.S. at 477-78. During the trial, each defendant testi- 

fied, each denying he was in the restaurant the night of the 

robbery. The jury found all t h e  defendants guilty. - Id. at 

480-81. 

On appeal, the defendants claimed their representation by 

a single attorney over their objection violated their right to 

effective assistance of counsel. The Arkansas Supreme Court 

held the defendants must show actual conflict to obtain rever- 

sal. Observing that defense counsel "had failed to outline to 

t h e  trial court both the nature of the confidential information 

received from his clients and the manner in which knowledge of 

that information created conflicting loyalties," and that none 

of the defendants had incriminated codefendants while testify- 

ing, the state court concluded the record demonstrated no 

"actual conflict of interests or prejudice'' to the defendants, 

and therefore affirmed. - Id. at 481. 

The  United States Supreme Court rejected the "actual 

conflict or prejudice" standard applied by the lower appellate 

court. The Court first pointed out that Glasser had held the 

right to assistance of counsel means assistance that is unim- 

paired by a court order requiring one lawyer to simultaneously 

represent conflicting interests. 435 U.S. at 4 8 2 .  The Court 

t h e n  held: 
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Since Glasser  was decided, h o w e v e r ,  
the courts have  taken divergent approaches  
to two issues commonly raised in challenges 
to joint representation where--unlike this 
case--trial counsel did nothing to advise 
the trial court of the actuality or possi- 
bilitv of a conflict between his several ~~~~ ~ 

clients' interests. First, appellate 
courts have differed on how strong a 
showing of conflict must be made, or how 
certain the review,ing court must be that 
the asserted conflict existed . . . 
Second, courts have differed with respect 
to the scope and nature of the affirmative 
duty of the trial judge to assure that 
criminal defendants are not deprived of 
their right to the effective assistance of 
counsel by joint representation of con- 
flicting interests. 

We need not resolve these two issues 
in this case, however. Here trial counsel, 
bv the pretrial motions of August 13 and 
September 4 and by his accompanying repre- 
sentations, made as an officer of the 
court, focused explicitly on the probable  
risk of a conflict of interest. The judge 
then failed either to appoint separate 
counsel or to take adequate steps to 
ascertain whether the risk was too remote 
to warrant separate counsel. We hold t h a t  
the failure, in the face of the representa- 
tions made by counsel . . . deprived 
petitioners of the guarantee of "assistance 
of counsel. 'I 

I Id. at 483-84 (citations omitted)(ernphasis a d d e d ) .  

In so holding, t h e  Court observed that the trial court has 

a duty to 

refrain from . . . insisting, or indeed, 
even suggesting, t h a t  counsel undertake to 
concurrently represent interests which 
might diverge from those of his first 
client when the possibility of that diver- 
gence  is brought home to the court. 

- Id. at 4 8 5  ( q u o t i n g  Glasser, 315 U.S. at 7 l ) ( e r n p h a s i s  added). 

The Court acknowledged that defense counsel perhaps could have 
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objected more vigorously and presented his claim in more 

detail, but also recognized counsel "was confronted with a risk 

of violating, by more disclosure, his d u t y  of confidentiality 

to his clients." - Id. 

that "unscrupulous defense attorneys" might abuse their author- 

ity for the purpose of delay, the Court noted its holding did 

n o t  preclude a trial court from conducting further inquiry 

regarding an asserted conflict without improperly requiring 

disclosure of confidential communications. - Id. at 487. 

I n  response to the state's contention 

The Court also pointed o u t  that most courts had held a n  

attorney's request for appointment of separate counsel based 

upon a conflict of interest should be granted and found persua- 

s i v e  the rationale of those cases: the trial lawyer is in the 

best position professionally and ethically to determine when a 

conflict exists or may develop; defense lawyers are obligated 

to advise the court of a potential conflict; and lawyers are 

virtually under oath when they address a judge. Id. at 485-86. 
Having concluded a trial court should grant a request f o r  

separate counsel based upon the possibility of a conflict of 

interests, the Court held the failure to grant such request can 

never be treated as harmless: "[Wlhenever a trial court 

improperly requires joint representation over timely objection 

reversal is automatic." Id. at 488. - 

The Court explained: 

Joint representation of conflicting inter- 
ests is suspect because of what it tends to 
prevent the attorney from doing. . . . 
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c 
. . . a r u l e  requiring a defendant to show 
that a conflict of interests--which he a n d  
his counsel tried to avoid by timely 
objections to t h e  joint representation-- 
prejudiced him in some specific fashion 
would not be susceptible of intelligent, 
evenhanded application. In the normal case 
where a harrnless-error rule is applied, the 
error occurs at trial and its scope is 
readily identifiable. Accordingly, the 
reviewing court can undertake with some 
confidence its relatively narrow task of 
assessing the likelihood that the error 
materially affected the deliberations of - 

the jury. But in a case of joint represen- 
tation of conflicting interests the 
evil--it bears reeeating--is in what the 
advocate finds himself compelled to refrain 
from doinq . . . it would be difficult to 

2 

judge intelligently the impact of a con- 
flict on the attorney's representation of a 
client. . . . Thus, an inquiry into a claim 
of harmless error here would require, 
unlike most cases, unguided speculation. 

I Id. at 489-91 (citations omitted). 

In summary, under both state and federal law, where 

counsel advises the court there is a possibility of a conflict 

of interests, the court must either appoint separate counsel or 

conduct further inquiry. Where the trial court fails to do 

either of these, reversal is automatic. 

The Florida Supreme Court reaffirmed these p r i n c i p l e s  in 

Foster v. State, 387 So. 2d 344 (Fla. 1980), where Foster's 

court-appointed attorney also represented a codefendant who 

testified for the s t a t e  at Foster's trial. The codefendant's 

testimony was damaging to Foster, both directly and by damaging 

his credibility. Although there was no objection to the 

representation, the court concluded the record demonstrated 

actual conflict and therefore reversed. The court recognized, 
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automatic: 

The state argues that reversal cannot 
be ordered on this ground since there w a s  
no defense objection to representation or 
motion for separate representation. To 
deny a motion for separate representation, 
where a risk of conflicting interests 
exists, is reversible error. Holloway v. 
Arkansas, 435 U.S. 475, 98  S.Ct. 1173, 55 
L.Ed.2d 4 2 6  (1978). Even in the absence of 
an objection or motion below, however, 
where actual conflict of interest or 
prejudice to the appellant is shown, the 
court's action in making the joint appoint- 
ment and allowing the joint representation 
to continue is reversible error. See 
Belton v. State, 217 So.2d 97 (Fla.1968). 

- Id. at 345 (emphasis added). 

Consistent with t h e  foregoing principles, the Court 

subsequently held in Babb v. Edwards, 412 So. 2d 8 5 9  (Fla. 

1982), that if a public defender states to the court that a 

client cannot be represented without conflict, the trial court 

must appoint other counsel without considering whether the 

1 public defender can avoid the conflict. 

iThe holding in Babb was based solely on the court's 
interpretation of section 2 7 . 5 3 ( 3 ) ,  Florida Statutes (Supp.  
19801, which provided in pertinent part: 

If at any time during the representation 
of two or more indigents the public 
defender shall determine that the interests 
of those accused are 50 adverse or hostile 
that they cannot a11 be counseled by the 
public defender or his staff without 
conflict of interest, or that none can be 
counseled by the public defender or his 
staff because of conflict of interest, it 

(Footnote Continued) 
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3 .  Mr. Rock wa5 D e n i e d  Effective ~ssistance of 
Counsel When the Trial Court Required -- Him 
to Participate i n  the Consolidated Jury 
Selection Procedure After His Attorney 
Asserted the Procedure Created a Risk 
of Conflict. 

_.-- 

The circuit court's summary dismissal of defense counsel's 

assertion of conflict violated state and federal l a w .  Under 

Holloway, Baker, and Babb, the trial court should have permit- 

ted Mr. Rock's jury selection to proceed separately or conduct- 

ed further inquiry to determine whether the possibility of 

conflict was too remote to require separate voir dire in Mr. 

Rock's case. 

The district court erred in requiring Mr. Rock to show 

actual conflict or prejudice to obtain reversal on appeal. 

Under Baker and Holloway, an appellant need n o t  show actual 

conflict where defense counsel advised the trial court of the 

possibility of conflict. 

defense counsel "is in the best position professionally and 

ethically to determine when such a conflict exists or will 

probably develop." 435 U.S. at 4 8 5 .  Thus, where, as here, 

there was an objection to the joint representation, the 

As the Court said in Holloway, 

(Footnote Continued) 
shall be his duty to certify such fact to 
the court, and the court shall appoint one 
or more members of The Florida Bar, who are 
in no way affiliated with the public 
defender, to represent those accused. 

- 2 1 -  



appellate court need look no further than defense counsel's 

representations regarding a conflict of interest. 2 

The district court's analysis of Johnson v. S t a t e ,  6 0 0  So. 

2d 32 (Fla. 3d DCA 1 9 9 2 ) ,  also is flawed. In Johnson, the 

Third District Court held the t r i a l  court erred in overruling 

defense counsel's objection to representing multiple clients 

during jury selection. The First District concluded Johnson 

was distinguishable because "the record in that case demon- 

strated a risk of conflict" and " t h e  record in this case does 

n o t  demonstrate potential conflict." 622 So. 2d at 489.  The 

court then went on to deny Mr. Rock's claim because he failed 

to demonstrate "actual conflict. 'I 

The district court has confused the issue by using the 

terms "risk of conflict" and "actual conflict" interchangeably. 

The distinction is critical. A " r i s k  of conflict" exists 

whenever one lawyer represents several clients whose interests 

are adverse or which might diverge. Holloway involved a "risk 

of conflict." - See 4 3 5  U.S. at 476,  483,  486 .  A n  actual 

conflict, on the other hand, exists when an attorney 

*The First District also applied the wrong standard in 
Main v. State, 557 So. 2d 9 4 6  (Fla. 1st DCA 1 9 9 0 ) ,  where 
defense counsel was required over repeated objections to 
jointly represent two codefendants. In Main, the district 
court apparently misconstrued Holloway as requiring harmless 
error analysis even where there is  an objection below. The 
problem is apparent in the quotation Erom Holloway that appears 
in the district court's opinion. The quotation omit5 a 
critical portion of the oiiginal text,-thereby wrongly 
suggesting Holloway sanctioned harmless error analysis in such 
cases. 
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i 
representing conflicting interests must choose between 

alternative courses of action: 

An actual conflict exists if Counsel's 
course of action is affected by conflicting 
representation, i.e., where there is 
divided loyalty with the result that a 
course of action beneficial to one client 
would be damaging to the interest of 
another client. An actual conflict thus 
forces counsel to choose between alterna- 
tive courses of action. To show actual 
conflict, one must show that a lawyer not 
laboring under the claimed conflict could 
have employed a different strategy and 
thereby benefited the defense. 

McCrae v. State, 510 So. 2d 874, 877 n.1. (Fla. 1987). An 

actual conflict of interests is ips0 facto prejudicial. 

Washington v. State, 419 so 2d 1100 (Fla. 3d DCA 1 9 8 2 ) .  That 

is, a defendant need not show prejudice beyond actual conflict, 

for example, that the result would have been otherwise. - Id. 

Both Johnson and the instant Case demonstrate a "risk of 

conflict'' because defense counsel in both cases stated to the 

court there was a possibility of conflict. Furthermore, 

requiring one lawyer to represent several defendants in a 

consolidated jury selection procedure creates a risk of con- 

flict-for the simple reason that the defendants are competing 

f o r  the same jurors. Because jurors struck in one case are 

placed back in the venire pool, defense counsel necessarily 

must consider the interests of both clients when exercising 

Peremptory challenges. Counsel a l s o  must consider the inter- 

ests of both clients when questioning the jury p a n e l .  Asking 

the venire about matters relevant to one defendant's case might 

be damaging to another defendant counsel also represents. For 
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c 
example, defense counsel m i g h t  be precluded from asking the 

jurors about their ability to consider fairly the testimony of 

someone with prior felony convictions f o r  fear other j u r o r s  

might remember t h e  wrong defendant as having a criminal histo- 

ry. See Moses v. State, 535 So. 2d 350 (Fla. 4th DCA 

1988)(meaningful voir dire includes asking about jurors' 

against defendant because he is a convicted f e l o n ) .  

bias 

Mr. Rock's counsel thus faced the same ethical dilemma the 

public defender faced in Johnson. 

selection procedure required her "to concurrently represent 

interests which might diverge from those of [her] first cli- 

ent." See Holloway, 435 U.S. at 485.  Foreseeing that s h e  

could not act in Mr. Rock's best interests without regard to 

the effect of her actions on t h e  interests of her other client, 

defense counsel objected to the procedure. The trial court 

erred in overruling the objection, and t h e  district court erred 

in upholding the trial court's ruling. 

reverse f o r  a new trial. 

The consolidated j u r y  

This Court should 
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B. THE SIMULTANEOUS JURY SELECTION 
PROCEDURE WAS AN IMPROPER CONSOLIDATION 
OF A CRUCIAL STAGE OF MR. ROCK'S TRIAL. 

The right to an impartial jury is guaranteed by the sixth 

amendment of the United States Constitution and article I, 

section 16, of the Florida Constitution. Critical to preserve 

the right of the accused to an impartial jury is the jury 

selection process, or voir dire. Lewis v. S t a t e ,  377 So. 2d 

640 (Fla. 1979). Voir dire is governed in Florida by Florida 

Rule of Criminal Procedure 3.300(b), which provides a defendant 

with the right to orally examine the prospective j u r o r s .  

The Florida courts have long recognized the importance of 

jury selection and its impact on a defendant's rights to a n  

impartial jury trial and due process .  For example, time limits 

on voir dire are scrutinized, see, e.g., Gosha v. State, 534 
So. 2d 9 1 2  (Fla. 3d DCA 1988)(reversible error to impose 

unreasonable time limits on voir dire): wide latitude in 

questioning is permitted, Cross v. State, 89 Fla .  212, 216, 103 

So. 636  (Fla. 1925); and counsel is entitled to question jurors 

individually, Francis v. State, 579 S o .  2d 286 ( F l a .  3d DCA 

1991). Jury selection is deemed so critical the absence of a 

judge during it is reversible error. State v. Singletary, 5 4 9  

So. 2d 9 9 6  (Fla. 1989). 

A defendant's right to a j u r y  t r i a l  is indisputably one of 

the most basic rights guaranteed by our constitution." G r i f -  

fith v. S t a t e ,  561 So. 2d 5 2 8  ( F l a .  1990). The importance of 

Jury selection likewise is indisputable; it is the cornerstone 

of a fair trial. 
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There is no authority f o r  consolidating such a critical 

part of unrelated trials. Florida Rule of C r i r n i R a l  Procedure 

3.151 permits consolidation of jury trials only if the offenses 

"are triable in the same court and are based on the same act or 

transaction or on two or more connected a c t s  or transactions." 

There is no provision in the rules for consolidating just jury 

selection, or any other segment of trial. The committee no te  

to rule 3.151 states that "The Committee is of the opinion that 

defendants not connected in the commission of an act and n o t  

connected by conspiracy or by common scheme or plan should not, 

under any circumstances, be joined." Neither t h e  rule nor the 

committee notes make an exception for j u r y  selection. The 

trial court improperly required Mr. Rock to share a venire 

panel with two other defendants, to rely on the questioning of 

the panel by attorneys other than his own, and to subject and 

expose his jurors to the crimes of others. 

The jury selection process in Mr. Rock's case began with a 

pool of forty people.  (T 4-6). Defendant Hartley selected 

first. Hartley exercised nine peremptory strikes. The state 

excused eight members of the panel. Seven jurors were selected 

to serve in the Hartley case.  (T 89-97). The venire panel was 

left in place, minus those selected to serve but including 

those excused, and Mr. Rock began his selection process. Mr. 

Rock struck seven jurors, including o n e  who previously had b e e n  

struck in the Hartley case. The state exercised three peremp- 

tory strikes. (T 122-126). Seven jurors were seated. 
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Mr. Clark selected last. His jury panel was composed of t h e  

twenty-six jurors who had been excused i n  t h e  first two cases.  

In Mr. Clark's case, the state excused s i x  jurors, Mr. Clark 

struck seven jurors, and seven jurors were seated. T h i s  

process of "reseeding" the jury panel with jurors the state and 

defense have previously determined to be unacceptable under- 

mines the very integrity of t h e  jury selection process  by 

unfairly diluting the number of peremptory challenges available 

to defense counsel. 

The multiple jury selection method utilized here also 

violated Mr. Rock's rights to due process and an impartial jury 

by giving the state an unfair advantage. For example, multiple 

jury selection allows the state to stack the deck w i t h  jurors 

more favorable to them or disfavorable to defendants who come 

later in the selection process. By striking jurors themselves, 

prosecutors can guarantee that a juror who might be more 

favorable on the third defendant's case will come back i f  

stricken in cases 1 or 2 .  

Counsel f o r  the defendants in cases 1 and 2 also become 

tools-for t h e  state by striking jurors who were less desirable 

defense jurors. These j u r o r s  return to the panel  in subsequent 

cases. The result for Mr. Rock and other subsequent defendants 

is a panel composed of "reject" jurors or those more favorable 

to the state. This process violated Mr. Rock's right to an 

impartial j u r y  and due process. 

This Court in Kritzman v .  State, 5 2 0  So. 2d 5 6 8  (Fla. 

1988), addressed the constitutional considerations when the 
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state has an unfair advantage in the jury selection process. 

In Kritzman, a codefendant who was to testify in guilt phase 

participated in jury selection for penalty phase. 

unfair advantages given the state, the Court s a i d :  

Citing 

Due process consists of more than the 
procedural rules we use to safeguard a fair 
trial. While ther.e may not be a rule which 
covers this exact situation (probably 
because it has never arisen before), due 
process requires that a defendant be given 
a f a i r  trial in t h e  substantive sense. 

- Id. at 570. The court reversed, holding the defendant need no 

show prejudice where substantive due process had been violated 

to such a degree. The j u r y  selection method employed here was 

likewise a violation of subtantive due process in that it 

impermissibly allowed the "stacking" of the venire. 

Requiring an attorney to represent s e v e r a l  clients simul- 

taneously during a jury selection of unrelated cases a l s o  

undermines the integrity of the jury trial system. Tradition- 

ally, our jury trial system has provided each accused who has 

no codefendants with a separate jury trial as well as separate 

counsel. U.S. Const., amend. VI; Art. I, s. 16, Fla. Const. 

Here,.the consolidated procedure of one part of several unre- 

l a t e d  trials detracted from the care and importance tradition- 

ally given each separate criminal case and jury trial. For 

example, during voir dire, the trial court constantly inter- 

rupted the questioning and u r g e d  counsel to move along. ( T  41, 

4 3 ,  5 6 ,  8 3 ) .  

The procedure a l s o  caused Mr. Rock to select from a venire 

t h a t  had undergone over four hours of questioning with little 
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time f o r  lunch. Numerous observations were made by the lawyers 

and the court that the procedure was long and tiring. (T 

130-132). At one point, the prosecutor asked the jury, "You're 

just so tired you want to get it over with? 

venire was exhausted. One can only assume an exhausted panel 

has diminished powers of concentration and is in a h u r r y  to get 

t h e  job done and g o  home. 

from the consolidated jury selection procedure, it unfairly 

impacts Mr. Rock. 

(T 1 3 2 ) .  The 

When this exhaustion results solely 

The jury selection process also abrogated Mr. Rock's right 

under rule 3 . 3 0 0  to an independent examination of the venire. 

Prior to jury selection in Mr. Rock's case, the court made it 

clear Mr. Rock would not have the same amount of time that was 

taken in the first case. (T 100). Mr. Rock was certainly 

entitled to equal time. 

another attorney questioning his panel when that attorney 

certainly had no interest in selecting the bes t  jury for him. 

He should not have had to rely upon 

Indeed, Mr. Hartley's attorney's goal was to secure the best 

attorney for his client. What remained f o r  Mr. R o c k  and Mr. 

Clark.was of no concern to him. 

The benefit of consolidation is judicial economy, a more 

efficient processing of cases. However, "practicality and 

efficiency should not outweigh a defendant's right to a fair 

t r i a l . "  State v .  Vasquez, 419 So.2d 1088, 1091 (Fla. 1982). A 

defendant is entitled to a trial of his own on the merits of 

his case. A defendant also is entitled to a trial free from 

evidence of the crimes of others. See Hirsch v. State, 279 So. 
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2d 8 6 6  (Fla. 1 3 7 3 ) ;  Armstrong v .  S t a t e ,  377 S o .  2d 3 5  ( F  a. 21 

DCA 1979). 

including jury selection. 

T h e s e  rights should e x t e n d  to all phases of trial, 

Constitutional rights have costs, b u t  they a r e  t o o  v a l u -  

a b l e  t o  compromise. 

ficed Mr. Rock's right to a fair and impartial j u r y  trial for 

t he  sake of judicial efficiency. 

error by reversing and granting Mr. Rock a new trial. 

This consolidated j u r y  selection sacri- 

This Court should remedy this 
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Petitioner filed a pretrial motion in limine to exclude 

his statement to Detective Robinson that he had never been i n  

the En Vogue Beauty Salon. 

statemente was admissible as a false exculpatory statement, 

citing Moore v .  State, 530 So. 2d 61 (Fla. 1st DCA 1988), and 

Walker v. State, 495 So. 2d 1240 (Fla. 5th DCA 1986). ( R  2 9 ,  T 

196-198). 

The trial court r u l e d  the 

This ruling was error and entitles petitioner to a 

new trial. 

Exculpatory statements by a non-testifying defendant are 

inadmissible hearsay not within a n y  exception to the hearsay 

rule. Moore, 530 So. 2d at 66. When shown to be f a l s e ,  

however, exculpatory statements are rendered inculpatory and 

may be introduced during the state's case-in-chief to show t h e  

defendant's consciousness of guilt. - I d .  at 65-66; Walker, 4 9 5  

So. 2d at 1241. 

The falsity of such statements, however, must be estab- 

lished by evidence independent of proof of the defendant's 

guilt. Douglas v. State, 89 S o .  2d 6 5 9  (Fla. 1 9 5 6 ) .  In 

Doualas, a state's witness testified to a conversation in which 

the defendant was asked, "What d i d  you do with Jack Johnson?" 

and "You killed him, didn't you?," to which the defendant 

responded, "NO, he's a r o u n d . "  This Court held the admission of 

this testimony was reversible e r r o r ,  stating: 
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The only way that the falsity of this 
statement ["he's around"] c o u l d  be estab- 
lished was by proof of the defendant's 
guilt of the crime. The body had not b e e n  
found when the statement was made. The 
only person who had knowledge of the d e a t h  
of Jack Johnson and who killed him was the 
person guilty of the crime. Therefore, the 
o n l y  person who knew that Jack Johnson was 
"around" was the person guilty of the 
crime. It follows that the only w a y  to 
prove the falsity of this statement was to 
prove the defendant guilty of the crime. A - 

circumstance which is dependant upon proof 
of defendant's guilt for its evidentiary 
value does n o t  tend to prove guilt. 

This is quite different from a case in 
which one accused of crime m i q h t  deny quilt 
and then offer a false alibi,-a f a l s e  
denial that he owned a weapon of the type 
employed in committing the crime or a 
similar statement that could b e  disproved 
independently of the proof of the commis- 
sion of t h e  crime by the defendant. Under 
such circumstances evidentiary value could 
be given proof of the f a l s e  statement and 
proof of its falsity as a separate circum- 
stance tending to show defendant's quilt. 

Id. at 661. - 

Here, the state asserted, and the trial court agreed, that 

the fingerprint on the can f o u n d  inside the beauty salon proved 

the falsity of Mr. Rock's statement that he had never been in 

the beauty salon. The fingerprint proves falsity, however, 

o n l y  if it is  assumed he touched the can during the burglary. 

In other words, the court had to find M r .  R o c k  guilty of the 

crime as a predicate to finding the evidence relevant and 

admissible. This was exactly what the court d i d :  

I think the State's proven up the case 
sufficient to establish the guilt of the 
Defendant inside the store. And your 
argument t h a t  it might have been someone 
else, he might have done it some other 

- 3 2 -  



e 
time, the can m i g h t  have on the -- some- 
place e l s e ,  taken there, that's a r g u m e n t  
you c a n  m a k e  to the jury. B u t  that: doesn't 
have anything to do with reality or common 
sense or t h e  evidence sufficient to allow 
this statement in, so I deny the motion. 
And I feel as though the State h a s  proven 
the fact. 

(T 198). 

The evidentiary v a l u e  of Mr. Rock's statement depended 

upon proof of his guilt of the crime. Because the state's o n l y  

proof of the falsity of Mr. Rock's statement was the same proof 

relied upon to prove his guilt of the crime, the statement was 

not relevant as a separate circumstance tending to show guilt, 

and the court should have excluded it. 

The admission of the improper evidence w a s  n o t  harmless. 

T h e  evidence of  Mr. Rock's guilt was de  minimus: one f i n g e r -  

print. Absent the statement, the jury may h a v e  concluded Mr. 

Rock touched the can while visiting the salon. Mr. Rock, in 

fact, may have been mistaken when he said he had n o t  been 

inside the En Vogue S a l o n  but decided n o t  to testify at trial 

because of his prior record. There is a reasonable possibility 

the error affected the jury's verdict, and petitioner is 

entitled to a new trial o n  this ground. 

- 3 3 -  
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Based u p n  the Eoregai~g argument, reasoning, and citation 

authority, petitioner requests t h a t  this Ccurt r e v e r s e  and 

remand for a new trial. 

Respectfully submitted, 

NANCY A .  D A N i Z L S  
PUBLIC DEFENDZEI 
SECOND JUDICIAL CIRCUiT 

F l a .  Bar No, 0 6 4 8 8 2 5  
Assistant Public Zefender 
Leon County Courthouse 
Fourth Fiocr, North 
301 South Xonroe Street 
Tallahassee, Florida 32301 
(904) 4 8 8 - 2 4 5 8  

ATTORNEY FOR PETITIONER 

CERTIFICATE OF SERVICE 

I HEREZ'I CERTIFY that a copy of t h e  foregoing h a s  been 

furnished to Bradley R. Sischoff, Assistant Attorney General, 

by d e l i v e r y  to The Capitol, slaza L e v e l ,  Tal l zhassee ,  'lorida, 

and a copy h a s  been mailed t3 Petitioner, TERR'I JETOME, ZOCK, 

# 2 7 9 1 4 3 ,  Lawtey  Correctional Institution, Post Office 90.u 2 2 9 ,  

L a w t ~ y ,  Florida 3 2 0 5 8 ,  on this [Sf- d a y  of March, 1 9 3 4 .  

- 3 4 -  



IN THE SUPREME COURT OF FLORIDA 

TERRY JEROME ROCK, 

Petitioner, 

V. 

STATE OF FLORIDA, 

Respondent. 

CASE NO. 8 2 , 5 3 0  

APPENDIX TO INITIAL BRIEF OF PETITIONER ON THE MERITS 

NANCY A. DANIELS 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

NADA M. CAREY 
ASSISTANT PUBLIC DEFENDER 
LEON COUNTY COURTHOUSE 
SUITE 4 0 1  
3 0 1  SOUTH MONROE STREET 
TALLAHASSEE, FLORIDA 32301 
( 9 0 4 )  4 8 8 - 2 4 5 8  

ATTORNEY FOR TETITIONER 
FLA. BAR NO. 0 6 4 8 8 2 5  



‘ .  
. .  c c . 

DISTRICT COURTS OF APP&-. 

A- 1 

18 Fla. L. \Vccklv D158 

$688.00 in wa~c-loss benefits for thc wccks of Deccmbcr 10 and 
24, 1989. 

REVERSED and REMANDED, with dircctions. (SMITH, 2 KAHN and WEBSTER, JJ., CONCUR.) 
* * *  

Criminal law-Trial court did not c r r  in conductiiig sirnulta- 
ncous jury sclcction for defcndant’s case and two unrelated cases 
involving othcr defendants-Counsel's noospccific assertion that 
conflict of interest arosc from fact that he reprcsentcd two o f  thc 
three defcndants not supportcd by any showing that counsel was 
required to choosc betwcen altcrnatc courses o f  action due to thc 
consolidatcd jury sclcction or  that a lawycr not laboring undcr 
the clainicd conflict would havc crnploycd a different strategy 
during jury selection that would have benefitted thc defense 
TERRY JEROME ROCK. Appellant, v. STATE OF FLORIDA, Appellee. 1st 
Disrncr. Case No. 92-693. Opinion filed July 7. 1993. An appeal from the 
Circuit Coun for Duval County. R.Hudson Olliff, Judge. Nancy A. Danicls, 
Public Defender: Nada M. Carny. Assistant Public Defender, Tillahassee. for 
appellant. Robcn A. Buttcnvorth. Attorney General: Bradley R.  Bischoff. 
Assistant Aiiorney General, Tallahassee. for appellee. 
(WOLF, J.) Terry Rock, appellant, raises four issues on appeal. 
We find no reversible error has occurred, but feel that i t  is ncc- 
essary to discuss one issue: Whether the trial court erred in con- 
ducting siniultaneous jury selection for appellant’s case and two 
unrelated cases involving other defendants. 

The jury in the instant case was selected through a process 
whereby three juries were selected from the same venire panel.’ 
A jury is chosen for one defendant while the other defendants and 
their counsel watch the process. After the first jury is selected, a 
jury is then selectcd for one of the other defendants from the same 
venire. Prior to jury selection, defense counsel orally objected to 
the “jury selection process where we have all three defcndants in 
the same room,” arguing a violation of the defendant’s sixth 
amendment right. Defense counsel then stated, “My written 
motion will incorporate the rest of my arguments.” A pretrial 
written motion to preclude “simultaneous multiple jury instruc- 
tions” was filed. There were no other objections made during the 
jury sclcction process, ncither before jury selection began, nor 
during the sclcction of appellant’s particular jury. 

The motion filed by appellant raised the following issues: 
1. To force die undersigned attorney to participate in simulta- 

neous multiple jury selection for two separate trials, where each 
Defendant is charged with a difference [sic] crime, under the 
circumstances would create 3 very substantial likelihood of jury 
confusion, in contreention of this Defendant’s right to due 
process of law m-guaranteed by the Fifth and Fourteenth 
Amendments to the United States [sic] and by Article I ,  Section 9 
of h e  Florida Constitution. 

2 .  compounding the substantial likcliliood o f  jury confusion 
is that this attorney represenrs two of the three Defendants in- 
volved in the Voir Dire Process. 

3. The knowlcdge the jury will h ive  that the undcrsigned 
attorney rcprcscnrs two Defendants siniuitancously will cause a 
strong likeliliood that tlie jury  will not be impartial, in that the 
prcsumption ot‘ innoccncc would be minimized by tlie fact that 
not otic but tlircc dcicndants arc all claiming innoccnce before 
tile j u r y  pmc l .  This is contrary to the defendants’ r ight  to 211 
inlp3rtiJl j u r y  trial SuJranrccd by thc Sixth and Fourteen (sic1 
~~r~~cni l inc t i r s  io iiic Unltcd Siatcs [sic] 2nd hy Ariiclc I ,  Section 
16 ot‘thc I : Iu r ih  Curistituiion. 

4 .  This zitorticy will 1101 !x ablc to adequatc!y rcprescnt ihc 
Dctcidxi t  hiiicc !I$: wi i \  I!JVC to co-iiliiigk rhc liltcrest of ollc 
Dclc i id~i i r  wit11 r l i ~ i  ot‘ itic otiicr Dcfcr id~nt  slit reprcscrlts during 
illis siiiiulialrcous t i i u ~ ~ i p i c  j c r y  sclcciioii process. 

5. l’liih pro;c:>s dciiics ill; DcI‘clidJti[ his riy!ii  :O 311 iiidividuul 
!JAC [ t ic: p x i c i  J , L r y  Volr  Uirc iviil hc  :?;pciscd io :iiiil  

uucstioi::d J ~ G :  I ~ W L S  :a;2iiy i r r c l c u n :  !o i i ! i i  IlcIlrndJnt’s 

Xin tcr:!::: ~);~~l~:::~:;s 0: 2:s~ s p c c i ! ~  ::yur:ic::[s ivcrc ::ixk 
counsc!. (:,jons~: .:ISO 6 : c  i:nt ob j t c :  10 ;::: :,cxi::c \>I nri!. 

- 
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particular juror. 
J n  United Sales v. Qucsada-Bonillo, 952 F.2d 537, 599 (1, 

Cit. 1991), the court statcd, “We arc a w x c  of no authority th; 
prohibits a court, x, a general rnattcr, from cmpaneling juries fc 
several cases in a single proceeding or using the sarnc jurors i 
scvcral cases, whcthcr or not thc dcfendants in those separar 
cases use thc same lawycrs. ” Accord United Stares v. Maraj, 94 
F.2d 520, 524 ( 1 s t  Cir. 1991). InMaruj,  thc court rcasoned, ‘‘1 
these days of crowded dockets and sevcrc budgetary constraint: 
busy trial courts are under considerable pressure to develop mor 
efficient methods of operation. One such method which h;. 
gained currency is multiplc empanclment. ... We encourage us 
of the method when fcasiblc.” Mora;, supra at 524. 

We fully agree with thc rationale utilized in Quesada-Banill, 
and Maraj.‘ 

Appellant, however, relies on Johnson v. Slate, 600 So. 2d 3 
(Fla. 3d DCA 1992), to argue that the lower court erred inrejeci 
ing the defense counsel’s conflict of intcrest assertion. In J h i  
son, the trial court consolidated the defendant’s casc with th 
cases of two other defendants, solely for jury selection. Therc 
the same defense counsel represented all three defendants, an 
counsel objected on conflict grounds. The Third District Court c 
Appeal held that the lower court erred in overruling thc objec 
tion: 

Assuming, without deciding, that the trial court properly exc: 
cised its discretion in consolidating these cases for jury selectior 
see United States v. Quesada-Bonilla, 952 F.2d 597, 599 (1 
Cir. 1991), and cases cited therein, we find that the trial cou 
erred in overruling defense counsel’s objection to representir 
multiple clients during jury selection. “To deny a motion ft 
separate representation, where a risk of conflicting inKerCS 
exists. is reversible error.” Foster v. Sfore, 387 SO. 2d 344, 3 4  
(Fla. 1980). 

Johnson. supra at 33. See also Abraham v. Scare, 606 So. 2d 4E 
(Fla. 3d DCA 1992), where the state conceded error on a sirnil; 
point. 

In Johnson, without explaining the facts giving rise to tl 
conflict of interest, thc court statcd that because the rccord in th 
case demonstrated a risk of conflict, reversal was rcquired 
Johnson is distinguishable from the instant case, however, b 
cause the record in this case does not demonstrate potential co 
flict. 

In order to be entitied to a revcrsal, m appellant would have 
demonstrate actuai contlict or prejudice, Foster v. Store, 387 S 
2d 344 (Fla. 1980). Actual conflict exists if counsel’s course 
action is affected by conflicting representation, ix . ,  wherc the 
is divided loyalty with the rcsult that a course of action benefici 
to one clicnt would be darnaginz to the interest of mother clier 
Maiiz v. Sfare, 557 So. 2d 946, 947 (Fla. 1st DCA 1990). ’ 
show actual conflict, one must show that a lawyer not labori! 
undcr thc claimed confict could have ernploycd a differcnt c 
fcnse stratcgy and thereby benehtcd the deicnsc. McCrue 
Srate, 5 10 So. 2d 874. 877 n. I (Fla. 1987). Only whcn such 
actual conflict is shown to have atfcctcd thc defcnse is thc 
prejudicial dcnial of the right to counscl. Id. 

Thc instnnt c x e  only  raiscs speculativc nonspccihc objcctio 
conccrning conllict. Thc rccord f i l s  10 dernonstratc that appl 
lant’s attorncy was rcquircd to choosc bctwecn nlternatc cour: 
of action duc to the consolidatcd jur), selection or that a law! 
not laborin!: undcr thc clairncd conflict would havc cmploycl 
dil’icrcnt strntcgy during jury sclccrion that would hnvc bcnc!il 
thc dcl‘cnsc. There IS no a l lc~a t ion  that thc naturc of tlic char1 
against thc othcr  dctcndant was s o r n c h o w  prejudicial 10 appel14 
or  (hat nnv quesiion askcd by onc of t h c  othcr atrorncys v 
ot>jccrinnnbic. Thcrc IS no ~llcgniion that thc nicthod of instm 
i n s  thc jury somcnow prcludiccd ihc deicnsc. Absent a dernt 
stration of  ;I conflict {vhich is uniauc to a particular sct of c x c s  
parttcular dcfcndanis,  u’c tind no problcm w i t h  t h c  s lmulimtt  
. ! u r i  :;cicciton n roxss  which \ v x  uriiizcd. IERVIN. J . ,  ; 
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* .'. IS Fla. L. Weckly Dl584 (-- 
CAWTHON, Senior Judge, concur.) 

'Simultaneous jury selection is apparently commonly employed in Duval 
County. 

'This court  has recently affirmed kxtr cases without opinion where the issue 
of simultaneous jury selection was nised:  Coprfond v. Bute,  NO. 71-3753 ({'la. 
1st DCA Feb. 20. 1993); h s c o  v. stare, No. 92-692 (Fla. 1st DCA March 9. 
1993): G r q  v. Sfure, No. 91-3950 (Fla. 1st DCA March 18, 1993): Dovis v. 
Srurc. No. 91-3958 (Fla. 1st DCA March 24, 1993). 

'As examples of cases in which the record demonstrated the risk of conflict, 
fhc Johnson COUK cited Muin v. Srure, 557 So. 2d 746  (FIX 1st DCA 1790). a 
case in which the same attorney was compelled to represent in the same trial two 
codefendants charged with the sale of marijuana to a minor. and a facrual issue 
existed as 10 which of the codefendants sold the drugs. The Johnson court  also 
circd EeNows Y. Stme. 508 So. 2d 1330 (Fla. 2d DCA 1987). where the same 
aKOrnCy was compelled to represent in s e p m t e  cases two defendants. one of 
whom was the sute's key wimess against the other. 

* * *  
Dissolution of marriage-Abuse of discretion to refuse to tempo- 
rarily suspend husband's child support obligation where cvi- 
dence established that he was terminated involuntarily, through 
no fault of his own, from job he had held for many years, he had 
been unable to find new employment despite exhaustive search 
and his assets had been depleted and unemployment benefits had 
expired-Evidence sufficient to support previous order rcducing 
but not suspending child support obligation 
KEITH M. RONAN, Appellant, v. ROBIN LYN RONAN, Appellee. 1st Dis- 
trict. Case No. 924191. Opinion filed July 7,  1793. An appeal from the Circuit 
Court  for Duval County. A.C. Soud, Judge. h u l  M. Glenn of Dale 9r Bald, 
P.A.. Jacksonville, for Appellant. C. Fred Moberg, Jacksonville, for Appellee. 

(PER CURIAM.) Having carefully reviewed the entire record, 
we conclude that the trial court abused its discretion when it re- 
fused temporarily to suspend appellant's child support obliga- 
tion. See, e.g., Manning v. Munning, 600 So. 2d 1274 (Fla. 1st 
DCA 1992). The evidence is uncontradicted that appellant was 
terminated involuntarily, through no fault of his own, from a job 
which he had held for many years. Despite an exhaustive job 
search, appellant had been unable to find new employment in 
more than a year. His assets had been dcpleted, and his unem- 
ployment compensation benefits had expircd. I t  is clear that, 
despite his best efforts, appellant was simply without funds-on 
which to live, or with which to pay child support. 

We affirm the amended order entered on July 17, 1992, which 
reduced, but did not suspend, appellant's child support obliga- 
tion. because we conclude that the record contains cvidencc suffi- 
cient to support the trial court's action at thc time that order was 
entered. However, we reversc thc order entered on November 5 ,  
1992, which denied app&llant's request to suspend his child sup- 
port obligation until & tound-cmployment, and adjudged appel- 
lant to be in contempt of court for nonpayment of child support. 
We remand with directions that the trial court enter an order sus- 
pending appellant's child support obligation elfcctive as of Au- 
gust 10, 1992, and until such time as appellnnt finds employment 
or the trial court determines that appellant is no lonzer making a 
good-faith effort to do so; mnd denying appellee's motion tor 
contempt. 

AFFIRMED IN PART; REVERSED IN PART; and RE- 
MANDED, with directions. (SMITH, K A H N  and WEBSTER, 
JJ., CONCUR.) 

* c *  

SPECIAL DISABILITY 'TRUST FUND. DEP:\RTMMENT OF L,\BOR 8 
E'.LlPLOYhtENT SECURI'rY v. IIELLER BKOTIIERS r':\CKISG CORI'O- 
:MTION. 1st Disrnct. #92-624. July 2 ,  1993. Appeal froin a workers' corn- 
yensalion order. ;\FFILVED. Src Roridu Empluyrs  Iris. Srm. l -drn.  v. Spc- 
Cia/ Diruhilirv T m ~ r  Fund, 615 So. ?d YS9 (k'h. 1st  DCA ;'"I); Fie  Oreokrrs 
ihrd v. Special Dijubiliry T r w  Firrid. NO. 92-920 (1'la. 1st DC;\. Ju ly  ?. 
1993) [ I X  Fla. L. Wcrklv D1537j. 

* * *  

Criminal law-Sentencing-~vliere defendant was iriitiallv 
placed on Avc years probatirin, trial c0Ut- t  erred when it aqain 
placed defendant on fivc years probatiorl upon violation of pro- 

1)ation 
EDWARD PAUL RAULLRSON, ti al.. Appellants, v. STATE OF FLORI- 
DA, Appellee. 5th Distnct. Case Nos. 92-2457 & 92-2720. Opinion filed July 
2 .  1993. Appeal from the Circuit Court for St. Johns County. Richard G. Wein- 
berg. Judge. James B. Gibson. Public Defender. and Kennelh Witts, Assisant 
Public Defender. Dayrona Bench. for Appellanr. Roben A. Duttenvonh, Atror- 
ney Grnenl ,  Tallahassee, 2nd Belle R. Turner, Assistant Attorney General. 
Daytona Beach. for Appellee. 

(PER CURIAM.) In this case Raulerson was placed on five years 
probation in August, 1989, upon conviction for a vehicular horni- 
cide. In 1992, he violated that probation and again was placed on 
five years probation, contrary to Kolovrut V .  State, 574 SO. 2d 
294 (Fla. 5th DCA 1991). We reverse the sentence and remand 
for resentencing . - 

REVERSED AND REMANDED. (DAUKSCH, COBB and 
THOMPSON, JJ., concur.) 

* * *  
Criminal law-Probation-Condition regarding award of State 
attorncy's fee stricken 
YAMES WILLIAMS. Appellant, v.  STATE OF FLORIDA. Appellee. 51h 
District. Case No. 92-2364. Opinion filed July 2, 1993. Appeal from the Circuil 
COUK for Volusia County, John W. Watson, 111. Judge. James B. Gibson. 
Public Defender, and M.  A. Lucas, Assisant  Public Defender. Dayrona Beach. 
for Appellant. No Appeannce for Appellee. 

(PER CURIAM.) The special condition reprding the award of 3 
state attorney's fee in the m o u n t  of S250.00, contained in the 
order of probation in Case Number 92-3 1346 is hereby stricken. 
B a d e  v. Sate, 18 Fla. L. Weekly Dl188 (Fla. 5th DCA ,May 7,  
1993). The  judgment and sentence is otherwise affirmed. 
(COBB, SHARP, W. and GRIFFIN, JJ., concur.) 

* * *  
Criminal law-Sentencing-Habitual offender-Impropes 
reliance on out-of-state convictions-Failure to raise issue ir 
motion to correct sentence 
ARTHUR RAYMOND PENROD. Appellant, v. STATE OF FLORIDA 
Appellee. 5th Districr. Case No. 93-683. Opinion filed July 2 ,  1993. 5.33 
tippeal from the Circuit COUK tor Brevard County, John Dean Moxley. Ir. 
Judge. Arthur h y m o n d  Penrod, Bonifay. pro se. No hppeannce  for Appellee. 

ON MOTION FOR REHEARING 
(DAUKSCH, J.) Appellant has sought a rehearing because th! 
trial court improperly relied on out-of-statc convictions t( 
habitualize him under section 775.084, Florida Statutes (Supp 
1988). Because appellant failed to raise this argument before th 
trial court in his Florida Rule of Criminal Procedure 3.SOO(a 
motion to correct sentence, his motion for rehearing is drniei 
without prejudice to his raising this ground for relief in anothe 
3.800(a) motion below. See Johnson v. Srure, 616 So. 2d 
(Fla.), revised. IS Fla. L. Weekly S234 (Fla. April 8, 1993). 

DENIED. (HARRIS and PETERSON, JJ. ,  concur.) 
c * c  

Criminal law-Qricstion ccrtified whcther statutc prohibitiii 
sexual activity with minors under agc sixteen violates constiii 
tionnl right to privacy 
TIIEODORE D. COOK, Appellant. v. STt\TE OF FLORIDA. .4pptllre. _i 

Dislrict. CASC No. 92-2323. Opinivn tiled July 9. 1993. Xppral from Circi 
COUK for Marion County. 'fhomas D. S3waVa. Judge. Scott hinnm Ror 
Oc:ila, fur Apprllmr.  Robert A. B u t f e w o h ,  Attorney Gcrlcnl.  TJllJhassc 
:Ind NJncy Ryan,  A s s i s m i  Arromry Gcnrnl .  Dayrona Ue3ch. for Appellee. 

(PER CURIAM.)  We atfirm on the authority of Jones v. Srar 
18 Fla. L. Wcckly D1375 (Fla. 5th DCX June 4, 1993), W e  31: 
certify to the Florida Supreme Court as a question of great pub1 
imponmcc [he issue certified in J O n P f .  (GRIFFIN x 
THOMPSON, JJ., m d  RAINWATER, T.B., Associate Judg 
concur.) 

. . -.. - 
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former section 627.736(3)(h), providing for 
equitable distribution of personal injury 
protection benefits, attorney’s fees must be 
awarded when statutory prerequisites a re  
met  regardless of whether or not the  insur- 
ance company has acted in bad faith. 
Rather, I agree with the  view announced by 
the District Court of Appeal, First District, 
in Catches v. Government Employees Insur- 
ance Co., 318 So.2d 552 (Fla. 1st DCA 19‘74)’ 
cert. denied, 333 So.2d 41 (Fla.1976), and the 
District Court of Appeal, Fourth District, in 
Reliance Insurance Go. v. Kilby, 336 So.2d 
629 (Fla. 4th DCX 19761, tha t  in a n  equita- 
ble distribution situation pursuant to  for- 
mer section 627.736(3)(b), an insured is enti- 
tled to an award of attorney’s fees when 
the insurer refuses or fails to negotiate in 
good faith. 

I concur in result, however, with the 
quashal of the district court’s remand for 
fur ther  proceedings fixing attorney’s fees 
in Lindsay v. Travelers Indemnity Go. 

Clyde FOSTER. Appellant, 

V. 
d *” STATE o f  Florida. Appellee. 

No. 50393. 

Supreme Court of  Florida. 

June  19, 1980. 

Rehearing Dcnietl Sept. 26, 1980. 

Dcfendant appdet l  from n j u ( l ~ m e n t  
of the Circuit (.:ourt, Columtia County, 
S:mucl S. Smith,  ,J., in which a sentence of  
c1c:ith was imposctl for his oonvictinn of 
murder. The Supreme Court held that  tie- 
:cntl:rnt was ilenied his  right to the uffec- 
tive :issistance of counsel h y  court-:ippoint- 
cd :ittorney’s joint reprcsuntation of clc- 
fcnciant and ;I stntc witness. tvho tcstifieci 
:iq;iinst him. 

J u d p e n t  and sentence vacated and 

Adkins, J., dissented and filed opinion. 

c u e  remanded. 

1. Criminal L a w  -641.5 
Sixth Amendment right to assistance 

of counsel contemplates legal representa- 
tion t h a t  is effective and unimpaired by the 
existence of conflicting interests being rep- 
resented by a single attorney. U.S.C.X. 
Const. Amend. 6. 

2. Criminal Law -1166.11 
To deny a motion for separate repre- 

sentation, where a risk of conflicting inter- 
ests exists, is reversible error. 

3. Criminal L a w  -64L5, 1166.11 
Even in the absence of a n  objection or  

motion for separate representation, where 
actual conflict of interest o r  prejudice to 
defendant is shown, court’s action in mak- 
ing joint appointment and allowing joint 
representation to continue is reversible er- 
ror. 

4. Criminal L a w  -641.5 
Defendant was denied his right to  the 

effective assistance of counsel by court-ap- 
pointed attorney’s joint representation of 
defendant and a s ta te  witness, who testified 
against him. U.S.C.A.Const. Amend. 6. 

Carl S. McGinnus, Asst. Public Defender, 
Tallahassee. for appellant. 

J im Smith, Xtty. Gen.. and A. S. John- 
ston, Asst. d t t y .  Gen., Tallahassee, for 3p- 
pellee. 

PER CURIAM. 
This cause is Iwforc the Court on a p p d  

f rom a j u d m e n t  of the Circult Court o i  the 
Third Jurlic~al Circuit, in and for Columbia 
(:ounty, in  which that  court imposed a sen- 
tence of tictlth, Wt: have jurisdiction. Art. 
V ,  8 3( h)( 1). F h C o n s t .  

The appellant and Betty Jean Strouder 
\ w r e  tmth indicted for  the felony-murder 
:inti prcmeriitated murder of two penony. 
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FOSTER v. STATE 
Cite 85. Fla. 387 %.2d 344 

Fla, 345 

Attorney Thomas K. McKee, Jr., was ap- 
pointed by the court to  represent both de- 
fendants. 

The trial court imposed the  sentence of  
death on the appellant on December 13, 
1974. The notice of appeal was not filed 
with this Court until October 11, 1976. The 
delay by trial counsel in effecting the ap- 
peal was apparently due to a fee dispute. 
On August 11, 1978, we granted appellant's 
counsel leave to withdraw and appointed 
the Public Defender of the Second Judicial 
Circuit as counsel for the appellant. On 
February 13. 1979, the public defender filed 
a brief on  appeilant's behalf, and oral argu- 
ment was heard on  September 14, 1979. 

The appellant has presented several 
points for our  review. We conclude that  a 
new trial is required and will discuss only 
the dispositive issue. 

In response to the appellant's demand for 
discovery, the state provided a witness list 
showing Betty Jean Strouder as one of its 
intended witnesses a t  trial. At  trial, the  
s ta te  called Betty Jean Strouder as a wit- 
ness. Her testimony was damaging to the 
appellant, both directly and by damaging 
his credibility. I t  was contradictory to his 
testimony. 

In cross-examining Betty Juan Stroucler, 
attorney McKee hroucht out  t h a t  she had 
hccn charpA ivith the crimes in question, 
that  the chtrrqes against her were still 
pcncling, a n d  that  he was her lawyer. At  
the cnci of cross-vuamination, the following 
e.xchanyc \+*as h;id among the court, prose- 
cutor ;ind tlcfcnw counsel: 

By the Cour t :  Y o u  may stand tlown. 
I<y Mr. \rillis: This witness, your Honor, 
t h i s  wi tness  I> charEed with the offcnsc 
of mur(/cr in the iirst ilqy-ce, an( l  a t  this 
tirnc t h e  St:itc ~ ~ i i l d  nolle I)ros(':(Iui a n y  
: inti ;dl (::is~,> th:i t  :ire pentlinq ;ig:iinst 
:his clc:i'en(l:int. Shc is f r w  to so. 

l;y thc ( > o u r t :  \ 'cry w t ~ l l .  

l ly  .Yr. \ l c l i ~ c . :  Is she p-antctl i m n i u n i t y  
:IS i;ir iis ;in>' otiier ch:irq:us'! 
Ily l l r .  \Villij: I t icl icvc thaL's h t a t u t o r y .  
Ey :he (:ourt:  I n  ijthcr iconis. you :ire 
~ l i s rn iss in~  :he LXW ap:iinst t h i s  i lc iem- 
a n t .  tirisinr o u t  i B t '  th i s  incitlenr:' 

I c. 

By Mr. Willis: Yes, your Honor. 
By the  Court: Very well. You are  free 
to go. 

[l] The sixth amendment  right to the 
assistance of counsel contemplates legal 
representation t h a t  is effective and unim- 
paired by the existence of conflicting inter- 
ests being represented by a single attorney. 
Glasser v. United States, 315 U.S. 60, 62 
S.Ct. 457. 36 L.Ed. 680 (1942); Baker v. 
State, 202 So.2d 563 (Fla.1967). Since Bet- 
ty  Jean  Strouder and the appeiiant were 
both charged with these crimes, there was a 
s t rong probability of a conflict between 
their interests at the time the court ap- 
pointed McKee to represent them. This 
conflict became more substantial and ap- 
parent to McKee at the time he learned 
tha t  the state might use Strouder's testimo- 
ny. The conflict was again revealed LO the  
court when Strouder gave her damaging 
testimony and stated on cross-examination 
that  McKee was her attorney. 

[ 2 4 ]  The s ta te  arg-ues tha t  reversal 
cannot be ordered on this ground since 
there was no defense objection to represen- 
tation or  motion for separate representa- 
tion. To deny a motion for separate repre- 
sentation, where a risk of conflicting inter- 
ests exists. is reversible error. Hollorwy v. 

.Arkansas. U35 US. 475, 98 S.Ct. 1172, 55 
L.Ed.W 426 (1978). Even in the absence o i  
an otijcction or motion below, hoirever. 
where actual conflict of interest or  pruju- 
tiicc to the :ippellant is shown. the court's 
action in making the joint appointment :inti 

dlowing  the  joint representiltion to cantin- 
ue is rovcrsiI)Iu error. SCC Belton \-. S f ; ~ t c ,  
217 So.zd 37 (FI;i.lSfiX). .As the Lnirctl 
States Suprcmc C'ourt said in Gt':isscr. 
" u p o r 1  the tri;il jutlce rvsts the t i u r y  o f  
seeing [h:il thc trial is conductucl with soiic- 
i t l l ( l c  the ussct1ti;hl rights ol thc :icc*\lacct. 

The tri:il court  5houi t l  pro[cL't t h c  
ripht ( j f  ;in ;icctlscd to h:lve the ;issistllncc !.)< 

counsc]." U.S. :it 71, 62 S.Ct. AL 465. 

\Vt! tlr,l,l that  thc ;iplwllant w:is t i e n i d  his 
r i g h t  t o  the t:ifcctivt! xsjistancc o f  c o u n w l  
t)y t he joint rCI)rt:scnLatlon oi the :iwcil:inL 
and :i atate  ivi tncbs h h *  the same cuurc-Lip- 

1 

V 
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pointed attorney. The judgment  and sen- , 
tences are  vacated and the case is remanded 
for  a new trial. 

I t  is so ordered. 

ESGLXND,  C. J., and BOYD, OVER- 
TON, SUNDBERG and ALDERMAN, JJ., 
concur. 

ADKINS, J., dissents with an opinion. 

ADKINS. Justice. dissenting. 
t h e r  joint representa- 

tion of appeilant and Strouder by trial 
counsel in any way prevented effective as- 
sistance of counsel to the appellant was not 
ruled upon by the trial court. I n  the past, 
we hate held tha t  the issue of adequacy of 
representation by counsel cannot be proper- 
ly raised for the first time on a direct 
appeal. State v. Barber, 301 So.Zd 7 (Fla. 

b 

B 1974). 

I would relinquish jurisdiction for the 
purpose of allowing the trial judge to con- 
duct  past-conviction proceedings and allow 
the s ta te  and appellant to present facts 
upon which the trial court could make a n  
adequate determination of whether a con- 
flict of interest between appellant and 
Stroutier ex is ted  which would prcclude u f -  
fcctive representation of appellant. 

THE FLORIDA IIAR. Petitioner, 

V. 

Robert A. ZINZELL, Respondent. 

No. 57sIIFi. 

Suprt 'rnu (:oiirt of Floritta. 

July J, 1990. 

Rchwi-inK D c n i d  Sept. 1'7, 1'380. 

Sta te  Bar and report of the referee. The 
Supreme Court held tha t  preparing docu- 
ment  for client allowing her to believe it is 
will, but  in fact  is t rust  ag-reement convey- 
ing her property, using trust  power, with- 
out client's knowledge or consent, to con- 
vert and convey certain of her property to  
own use and purposes, and mortgaging such 
property, paid for by client and her family 
without restitution or explanation, and fail- 
ing to appear in person or by representation 
before grievance committee or referee war- 
rants  disbarment. 

Disbarment ordered. 

Attorney and Client -58 
Preparing document for client allowing 

her to believe it is will, but in fact is trust 
agreement conveying her property, using 
t rust  power, without client's knowledge or 
consent, to  convert and convey certain of 
her property to own use and purposes. and 
mortgaging such property, paid for by 
client and her family without restitution or 
explanation, and failing to appear in person 
or hy representation before grievance com- 
mittee or referee warrants disbarment, 32 
West's F.S.A. Code of Professional Respon- 
sibility, DRl- l02(h)(4,  6), DR7-101(,5)(3). 

i 

R. Stuart Huff, Bar Counsel. and Paul A. 
Gross. Branch Staff  Counsel, Miami, and 
Anita F. Dahlquist, Xsst. Staff Counsel. 
Ta1l;ih;isscc. for complainant. 

Rotwrt .I. Zinzell, in  pro. per, 

. . . - 
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BELTON v. STSTE 
Cite as. b'ln.. 21; Sa1.2(1 !X 

Samuel  R. EELTON, Petitioner. 

V. 

T h e  S T A T E  o f  Florlda, Respondent. 

No. 37662. 

Defendant appealed from a judcment 
' . ,  cnnvict iot i  and sentence eritercd hy  the 
,u::xi::;ii Court o i  Xecord for Darlc County, 
:'::::i Bakcr .  !. The District Court of :ip- 
. ,  - : ! i .  21! s<J.Ld 13s. ai i i rmed.  On cer- 
. mI:;irt. :!!c Supreme Court, Thornal. J., 
-:'. +!:::t i>.ili:rc to appoint separate counsel 
.'-,T .,>ii::l!- r r icd intiicent codeiendants tiid 

t,: t',:nstiti.Ltc error  in xlisence o i  a cle- 

. .  

. .  

-.I,,>, , , , . , , . i  riicrcior n;:ti wi thont  1 sno~viny of 
: ;c-1!iiilcc or  coniiict oi iritcrests. 

.. 
; i i  i : ;~c! iarged,  
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naker  nnd Cltrsscr in Rogers v. state,  212 
So.2d .Xi (1st Dis t .Ct . . \pp . r ; la . l~~~)  ; and 
Dunhar v. State, 214 So.Zd 52 (2d Dist.Ct. 
r\pp.Fla.1968), where the Second Ilistr:ct 
Court o f  Appeal modified its earlier vietv 
as stntcd in Williams v. Statc, 211 So.2d 
27 (2d Dist.Ct.App.Fla.1965). A di fierent 
view has been taken in Youngblood Y. State, 
206 So.2d 665 (4th Dist.Ct.App.Fla.1965). 

We  find that  the District Court correct- 
I t s  decision is 

I 

ly disposed or' the matter. 
xpproved and the t v r i t  is discharyed. 

It  is $0 orcicrcti. 

C:\LD\VELI,, C. j,, and DREVL'. ERls-IS 
anti HOPPISG,  JJ., concur. 

STATE of Florida, Peti t ioner,  

V. 

James Ot is  YOUNGBLOOD a n d  Willie 
Frank  Campbell .  R e s p o n d e n t s .  

No. 3728 I f  
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! 

! 
Baker and Glusscr in RoFers v. Stntc. 217 
So.7rl 367 ( 1 s t  Dist.Ct.r~pp.T;ln.l365) ; and 
Dunbar \+. State, 214 So.Zd 52 (Zd Dist.Ct. 
;lpp.Fla.1368), where thc Second District 

R S  stated in Williams v. State, 214 So2d 
29 (2d Dist.Ct.hpp.Fla.1965). A different 
view has been taken in Youngblood I-. State, 
206 So.Zd 665 (4th Dist.Ct.hpp.Fla.1963). 

W e  find that the District Court correcr- 
Its decision is 

Court o i  .Appeal modified its earlier view ! 

ly disposed of the matter.  
approved and the writ is iiischar& 

It is 50 orriercci, 

STATE o f  Florida. Petitioner, 

V. 

James Otis YOUNGBLOOD and W i l l i e  
Frank Campbell,  Respondents .  

No. 37281. 
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STATE v. YOUNGBLOOD 
Cite ns, Fln., 217 S1>.2d !)S 

Fla. gg 

I .  Courts e 2 1 6  

,::irisdi:tion tor  ccrtiorari \ Y ~ S  laid ivith 
claim that decision of n district court of ap- 
; ) C A I  cont'lictcd with decision of the Sii- 
prcrne Cottrt. 

2. Criminal L a w  -641.1 

Xere  fact o i  total deprivation of coun- 
sel is presumptively prejudicial. 

3. Criminal L a w  -641.5 

;'rejtidice c!oes not presumptively iol- 
; : I >.\- i 'J ! :', t r c? r escn t a t io n . I .  

2. C r i m i n a l  Law C 4 4 1 . 5  

: ':!:itire io nppuint separate counsel for 
:::ti::.c.ni ocuciendants uid not constitute er-  
Tor : i k : i t  rnowing o i  prejudice. 

spontc raisctl t h ?  qucstion o f  the propriety 
of representation O F  the two tlcfentlants 
by a single nttorncy nlthouyh error  had 
not been assigned on that point. However, 
thc District Court rccarded the  failure as 
:I tmtiarncntal error  that would support re- 
Ycrsal cven thouyh the point had not been 
made at  trial nor raised on appeal. 

[l] Jurisdiction for  certiorari is laid 
here  with the claim that the decision cnder 
rcview conflicts with the tlecis~on o i  this 
Ct,urt in Baker v. State, 202 50.2d Ztj; (Fla. 
1967). 

:\lthough the District Cllriirt relied on 
R:tkcr v.  State, supra,  that case 2nd th is  
;Ire tiistinyuishahle. Bukt'r  did not involve 
the iirnciarnental er ior  problem. There, ob- 
jection to joint counsel was raised at the 
trial arid esprtrssiy saved ior appellate re- 
vicar. Here. it was not. However, sub- 
sequent to the tiecision in the inscant case 
the Court of :\ppeal. Third District, de- 
citlctl I3clton v. Statc,  111 Su.ld 3 8 ,  2.39 
(.id I ~ i s t . ~ t . ~ ~ ~ ~ p . ~ l ~ ~ . l ~ ~ 6 ~ ~ ,  and the Court 
of ;\ppc:11, First District, dccidcd Rogers 
Y. State ,  312 So.lcl 367 (1st Dist.Ct.:\pp. 
l~'ia.l!&3). I n  t he  injtant c ~ s e .  the Fourth 
District tlccitlcd that t he  :dleqed error was 
fund;imcntal, thnK is that rcvcrsnl c o ~ l d  be 
11:iwti upon it cvcn thouyh the point \vas 
not m;dc  :it trial. In  the cascs tticritioncd 
Tor cunilict thc i:irst and Third Districts 
hc l t l  othcrwisc. Thc Col in  oi :\ppc;il. 5c.c- 
rriici District, in  h r i l n r  \*, Stnte, 214 So.2tl 
i3 2tl l ~ i ~ t . ~ t . . \ ~ i ~ ~ . I ~ ~ l a . l ! ~ ~ ~ ~ ,  hns joirictl 
! ? , * / / O H  :inti  i<o!/crs. The decision ;:ii(lcr 
rcvic'iv 1 5 ,  thcrcioru. i n  jitris<lic~!oiti\i cnii- 
i l ic t  \ r . i r h  i h c  ticcistoris ot' the  t)tticr :h rw 
t l i > t  ricts. 












