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PRELIMINARY S T A T ~ N T  

The Respondent, GLEN GARY RQHM, was the Appellee in the Fourth 

District Court of Appeal and the Defendant in a criminal prosecu- 

tion from the Seventeenth Judicial Circuit, in and f o r  Broward 

County. The Petitioner, the State of Florida, was the prosecution 

and the Appellant, respectively in the lower courts. In this 

brief, the parties will be referred to as they appear before this 

Honorable Court. 

The symbols IrRII and IISRIl will be used to denote the record and 

supplemental record on appeal, respectively, in this cause and the 

symbol IrAIt will be used to refer to Respondent's Appendix, which is 

a conformed copy of the District Court!s opinion, attached hereto. 

All emphasis has been added by Respondent unless otherwise 

indicated. 
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STATEMENT OF THE CASE AND FACTS 

GLEN GARY ROHM, Respondent, agrees in a large part with the 

facts and statement of the case as set forth by Petitioner in its 

initial brief on the merits. However, for clarity purposes, 

Respondent augments those facts with the following to further 

emphasize the issue before this Honorable Court. 

On May 8, 1992, mandate was issued by the Fourth District (R 

9). The remand by the Fourth District was unspecific and did not 

specify that the trial was to occur, if at all, within any specific 

period (R 9). Consequently, the trial court concluded that 

Petitioner had to bring Respondent to trial within the 15 day 

window period (SR 5). As of May 8, 1992, Respondent had not yet 

been brought to trial due to Petitioner's inability to proceed as 

the victim was unavailable (R 4, 14-15), and due to Petitioner's 

failure to take a video taped deposition to perpetuate the victim's 

testimony (R 4-5, SR 6). On May 15, 1992, Respondent filed a 

demand for  speedy trial, as counsel wished to preserve Respondent's 

right to a speedy trial (R 12). Additionally, on this same date, 

the State filed a Motion to Extend the Period of Time for Trial (R 

14-15). The hearing for Respondent's Demand for Speedy Trial took 

place on May 18, 1992, wherein the Honorable Judge Carney told 

defense counsel that it was the court's view that Glen's original 

demand was still in effect and that the window period granted to 

the State by the Appellate Court was to be reopened only upon the 

filing of a written Motion for Discharge (SR 8 ) .  As the time for 

speedy trial had expired, defense counsel timely submitted to the 



court his Motion for Discharge on May 18, 1992 and a hearing on 

said motion was heard at that time (R 7). The court then set the 

trial date for May 26, 1992 (SR 11). On May 28, 1992, ten days 

after the Motion for Discharge was heard, the trial court granted 

said Motion for Discharge because the 15 day window period had 

expired and Petitioner was still not ready to try Respondent (R 7). 

Petitioner appealed and the Fourth District affirmed holding 

that the 90 day period as prescribed by Rule 3.191 (m) Fla. R. 

Crim. P. (1993)l was to be applied only where the appellate court 

action made possible a new trial for the defendant ( A  4 ) .  Respon- 

dent was not to receive a new trial but an initial trial; there- 

fore, Petitioner had not complied with the intent of the speedy 

trial rule prior to the appeal of the order erroneously granting 

the motion for discharge. As such, the Fourth District held that 

the 15 day window period and not the 90 day compliance with mandate 

period applied ( A  1-5). As Petitioner did not bring Respondent to 

trial within that 15 day window period, the granting of the motion 

for discharge was affirmed by the Fourth District ( A  5). 

Formerly Rule 3.191(4) Fla. R. Crim. P. (1985). 
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SUMMARY OF THE ARGUMENT 

The Fourth District Court of Appeal correctly interpreted Rule 

3.191(m) Fla. R. Crim. P., allowing the state a 90 day period in 

which to bring a defendant to trial only in the following four 

situations: 1) a mistrial, 2) an unappealed order granting a new 

trial, 3 )  an unappealed order granting a motion in arrest of 

judgment, and 4) a mandate from a higher court making a new trial 
possible. Unless one of the aforementioned situations applies, the 

State must t r y  a defendant within the 15 day window period provided 

for in Rule 3.191(~)(2) and ( 3 ) .  
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ARGUMENT 

ON REMAND, AFTER AN APPELLATE COURT HAS REVERSED 
A TRIAL COURT'S ORDER EEZRONEOUSLY GRANTING A 
DISCHARGE, TNE 15 DAY WINDOW PERIOD PROVIDED FOR 

ORIGINAL TRIAL SHOULD APPLY. 
IN RULE 3.191(~)(3), FOR BRINGING A DEFENDANT TO 

The decision of the Fourth District Court of Appeal was 

clearly appropriate under the plain language of Rule 3.191(m) and 

the purpose of the speedy trial rule. Petitioner's argument 

suggesting that it was entitled to an additional 90 days is 

misplaced and inherently unfair. 

In disagreeing with the Fourth District Court of Appeal's 

interpretation of Rule 3.191(m), Petitioner alleges that said court 

"gave meaning to only a portion of the language, ignoring the 

remaining language of the rule. . .I1 (Petitioner's Brief on the 

Merits, 6 ) .  As such, the entire text of Rule 3.191(m) shall be 

repeated with an emphasis on how said Rule should be interpreted: 

(m) Effect of Mistrial; Appeal; Order of New 
Trial. 
A person who is to be tried again or whose 
trial has been delayed by an appeal by the 
state or the defendant shall be brought t o  
trial within 90 days from 

- the date of declaration of a mistrial 
by the trial court, 

- the date of an order by the trial court 
granting a new trial, 

- the date of an order by the trial court 
granting a motion in arrest of judgment, or 

- the date of receipt by the trial court 
of the mandate, order, or notice of whatever 
form from an appellate or other reviewing 
court that makes Dossible a new trial for the 
defendant, 
whichever is last in time. If a defendant is 
not brought to trial within the prescribed 
time periods, the defendant shall be entitled 
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to the appropriate remedy a5 set forth in 
subdivision (p). (Emphasis added). 

According to the plain language of Rule 3.191(m) and its headings, 

four possible events trigger the 90 day period. The first is a 

mistrial wherein the 90 day period begins to run from the date on 

which the trial court declared the mistrial. The second is an 

unappealed order granting a new trial wherein the 90 day period 

begins to run on the date of the trial court's order granting the 

new trial. The third in an unappealed order granting a motion in 

arrest of judgment, wherein the 90 day period begins to run on the 

date of entry of the trial court's order. The fourth and final 

event which triggers said 90 day period is a mandate from a higher 

court that makes possible a new trial for the defendant. Where 

this occurs, the 90 day period begins to run from the date on which 

the trial court receives the mandate. Hence, the language I'[a] 

person who is to be tried again" refers to the first three events, 

and the language ttwhose trial has been delayed by an appeal by the 

state or the defendant" refers to the fourth triggering event, an 

event which is limited in scope. Finally, the headings of Rule 

3.191 (m) , i e. , "Ef Eect of Mistrialt1, llAppealfl, "Order of New 
Trial", provide the reader of the rule with an outline of these 

triggering events. 

The four events which trigger the 90 day period have one item 

in common: they all occur after the defendant has already been 

tried and the state has complied with the speedy trial rule. 

Clearly, it was the intent of the drafters of Rule 3.191(m) to give 
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the state a unifarm 90 day period in which to retrv the defendant, 

as the defendant's right to a speedy trial has already been 

satisfied. However, where the defendant has not yet been afforded 

the right of a l1originalIl trial and thus the speedy rule has not 

been complied with by the state, the drafters intended to punish 

the state for the delay by providing it with the 15 day window 

period in which to try the defendant. This intent mirrors the 

purpose of the speedy trial rule which is to insure that "persons 

charged with crimes are not allowed to languish in jail or oth- 

erwise suffer the indignities of a pending prosecution for an 

unreasonable length of time." State v. Smail, 346 So.2d 641, 6 4 4  

(Fla. 2d DCA 1977). 

In the case sub judice, Petitioner never complied with the 

speedy trial rule and consequently, Respondent never received an 

arhinal trial. Although Petitioner's key witness was out of the 

country, Petitioner made no effort to videotape a deposition to 

perpetuate testimony so that Respondent could be tried in a speedy 

manner. A s  such, Petitioner was correctly penalized by being 

required to try Respondent within the 15 day window period 

following the issuance of the mandate, as per Rule 3.191(m) and 

Rule 3.191(p)(3). 

This Court, in State v. Jenkins, 389 So.2d 971 (Fla. 1980), 

made the distinction between mandates resulting in retrials as 

opposed to original trials: 

When a defendant takes an interlocutory ap- 
peal, a remand fo r  trial requires only that 
the state try the defendant within a reason- 
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able time in accordance with constitutional 
standards. 

The situation changes, however, when a defen- 
dant is to be retried as a result of a mistri- 
al or the granting of a new trial by either 
trial court or appellate court action. In 
these instances, the provisions of the exist- 
ing Rule of Criminal Procedure 3.191(g) are 
applicable and require the state to try the 
defendant within ninety days from the date of 
the appropriate court order. This is consis- 
tent with the new rule 3.191 effective January 
1, 1981. Id. at 975 (emphasis added). 

Hence, this Court, following the plain language of Rule 3.191(m), 

formerly Rule 3.191(g), noted that the 90 day period only applies 

in the situation of retrials and not original trials. As the case 

sub iudice concerns an original trial, t h e  90 day period should not 

apply and the 15 day window period governs. In Lowe v. Price, 437 

So.2d 142 (Fla. 1983), this Court did not address this important 

distinction as it had previously ruled on this issue in Jenkins. 

Here, contrary to the factual scenario in Lowe, a trial judge 

granted a timely filed motion for discharge after first affording 

the state the window period to bring defendant to original trial. 

The trial court received the mandate on May 8th, Respondent filed 

a motion for discharge on May 18th, and on May 28th, the trial 

court granted said motion. Hence, Petitioner had more than the 15 

day window period in which to bring Respondent to original trial 

but made no attempt to do so. In fact, at the May 28th hearing, 

Petitioner requested a continuance until at least August, once 

again infringing on Respondent's right to a speedy trial. 

Petitioner states that "[tlo require a trial court to clear 
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its docket and schedule a trial, or require the state or a 

defendant to be prepared for trial within 15 days of issuance of 

mandate would be onerous if not impossible. It (Petitioner's Brief on 

the Merits, 10). Respondent submits that requiring the parties to 

be prepared for an original trial within 15 days of issuance of the 

mandate allows for the efficient operation of the criminal justice 

system while at the same time, affording the defendant the right to 

a speedy trial. As this Court has noted, the speedy trial rule was 

Ifadopted by the court in order to promote the efficient operation 

of the criminal justice system in this state as well as to minimize 

the hardships imposed on accused persons resulting from lengthy 

delays while awaiting trial." State v. Barnett, 366 Sa.2d 411, 415 

(Fla. 1978). By affording the defendant an original trial within 

15 days from issuance of the mandate, the Ifefficient operation of 

the criminal justice systemf1 is promoted i n  that dockets are 

cleared in an expeditious fashion. 

As the mandate issued on May 8th did not grant Respondent a 

new trial but an floriginaltl trial and as the 90 day period in Rule 

3.191(m) only applied to mandates granting a defendant a new trial , 
Petitioner had only the 15 day window period in which to try 

Respondent. As Petitioner failed to try Respondent within this 15 

day window period, the trial court was correct in granting 

Respondent's motion f o r  discharge and the Fourth District was 

correct in affirming the lower court's order and the lower court's 

order must be affirmed. 
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* .  

CONCLUSION 

Wherefore, based on the foregoing arguments and the authori- 

ties cited therein, Respondent respectfully requests this court 

AFFIRM the decision 

the decision of the 

of the Fourth 

trial court. 

District Court b e l o w m I R M  

400 S.E. 8th Street 
Fort Lauderdale, FL 33316 
(305) 522-4506 
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STATE OF FLORIDA, 

Appellant, 

V. 

GLEN GARY ROHM, 
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1 

CASE NO. 92-1792 
) ) L.T. Case No. 90-19971CFB 

j 
A p p e l l e e .  ) 

Opinion filed December 8, 1993 NOTFINAL UNTIL ~ M E E D J ~  

for Broward County, Robert B. 
Carney, Judge a 

To FILE U%A€UlU'G  mono^ 
Appeal from t h e  Circuit Court JJ U E D ,  DISPOSED 0.F. 

Rober t  A .  Butterworth, Attorney 
General, Tallahassee, and Sarah 
B. Mayer ,  Assistant Attorney 
General, West Palm Beach, for 
appellant. 

Greg Ross and Dvora Weinreb of 
Law Offices of Greg ROSS, P . A . ,  
F o r t  Lauderdale, for appellee. 

F A m R  , J . 
When t h e  s p e e d y  trial time prov ided  in rule 3.191(aI1 has 

f u l l y  run, and t h e  t r i a l  court grants a timely motion for d i s -  

c h a r g e  during 'the unexpired 15-day window period2 w h i c h  is re- 

- 

versed on appea l ,  does the s t a t e  on remand have t h e  15-day window 

1 
J. See F l a .  R. Crim. P .  3 . 1 9 1 ( a )  (1993) ("Except  a s  otherwise 
provided by this rule, and s u b j e c t  to t h e  limitations imposed 
under subdivisions ( e )  and (f), every person charged with a crime 

w i t h i n  175  d a y s  i f  t h e  crime charged is a f e l o n y . " ) .  

2 See F l a .  R .  Crim. P .  3 . 1 9 1 ( p ) ( 3 )  (1993) ("Not l a t e r  than 5 days 
f r o m t h e  date of the filing of a notice of expiration of s p e e d y  
trial time, t h e  court s h a l l  h o l d  a hearing on the notice and, 
unless the court f i n d s  that one of the reasons set f o r t h  in 
subdivision ( j )  exists, shall o r d e r  t h a t  t h e  d e f e n d a n t  be brought 

- 
by indictment or information s h a l l  be b r o u g h t  t o  trial 

* A *  

to t r i a l  w i t h i n  10 d a y s . " ) .  
\ *  



period i n  which to bring the defendant to t r i a l .  Our r e v e r s a l  

was b a s e d  on State v .  Kruqer-, 539 S o .  2d 5 6 s  (Fla. 4 t h  DCA 19891, 

w h i c h  w a 5  factually identical, i . e . ,  a discharge within -- rather 
t h a n  after -- the 15-day window period. In both cases, however, 

our remand was unspecific; w e  simply ordered further prpceedings 

consistent w i t h  the reversal. We d i d  n o t  specify t h a t  the t r i a l  

was to occur, if a t  a l l ,  w i t h i n  a n y  i d e n t i f i e d  period. T h e  t r i a l  

c o u r t  here concluded t h a t  f u r t h e r  proceedings consistent with the 

reversal meant t h a t  the s t a t e  had to bring defendant to t r i a l  

within t h e  15-day per iod .  

I n  a r g u i n g  e r ror ,  t h e  s t a t e  relies on t h e  t e x t  of ru le  

3.191(m) and Lowe v. S t a t e ,  437 So. 2d 1 4 2  (Fla. 1983), t o  stand 

for t h e  universal proposition t h a t  a l l  criminal t r i a l s  a f t e r  an 

appellate mandate are governed  by the 90-day prov i s ion  of rule 

3.191(rn). We d o  n o t  r e a d  e i ther  rule 3.191(m) or Lowe as b r o a d l y  

-.. -- - 
- _ -  

. .-- I --- 

period to bring t h e  d e f e n d a n t  to t r i a l ,  or i n s t e a d  t h e  90-day  

a p p e l l a t e  mandate period?3 Under the facts of this case, we h o l d  

t h a t  t h e  15-day window period applies and affirm t h e  court’s 

discharge a f t e r  remand. 

In the first appea l  in t h i s  case, S t a t e  v .  Rohm, 5 9 6  So. 2d 

1271 (Fla. 4th DCA 1 9 9 2 ) ,  we reversed t h e  speedy trial discharge 

because  the court f a i l e d  to g i v e  t h e  s t a t e  t h e  15-day window 

* 

- 

r 

II_ See F l a .  R .  Crirn. P .  3.191(m) (1993) ( “ A  person * * * whose 
t r i a l  h a s  been  delayed by a n  appeal by t h e  s t a t e  * * * s h a l l  be 
b r o u g h t  t o  t r i a l  within 90 d a y s  from * * * t h e  d a t e  of receipt by 
t h e  t r i a l  c o u r t  of  a m a n d a t e  * * * from an a p p e l l a t e  or other 
reviewing court t h a t  makes possible a new t r i a l  fo r  the d e f e n d a n t  

* . ” I  * 
* *  

%.* 
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/ 
a s  t h e  state contends. W e  begin a s  we m u s t  with t h e  p r e c i s e  text 

of the r u l e ,  which we r e p e a t  here:  

"(m) Effect of M i s t r i a l ;  Appeal; Order of New 
Trial. A person who is to be t r i e d  again or  whose 
trial ha5 been delayed by an a p p e a l  by the state or the 
d e f e n d a n t  s h a l l  be b r o u g h t  to t r i a l  within 90 days from 
the d a t e  of declaration of a mistrial by the trial 
court, the date of an order by the trial court granting 
a new t r i a l ,  t h e  d a t e  of an order by the trial court 
granting a motion i n  a r r e s t  of judgment, or  the d a t e  of 
receipt by the trial court of t h e  mandate, order, or 
notice of' whatever form from an appellate or other 
reviewinq court t h a t  makes possible a new t r i a l  for the 
I d e f e n d a n t ,  whichever is l a s t  in time. I f  a defendant 
is not brought to t r i a l  within the prescribed time 
periods, the defendant s h a l l  be entitled to the appro -  
priate remedy as set forth in subdivision ( p ) . "  (e.s.1 

We read the above  text -- especially the highlighted portion 

w h i c h ' i s  t h e  portion urged by the state as  controlling under the 

f a c t s  of this case -- to apply  only to appellate mandates  which 

"make possible a new t r i a l  for t h e  defendant." 

I n  o t h e r  words ,  we construe the p l a i n  language of t h i s  rule ' 

to create four possible triggering events for the 90-day period. 

The first is a mistrial, in which event the period begins to r u n  

from the date on which the t r i a l  court declared t h e  mistrial. 

The second is an unappealed o r d e r  granting a new t r i a l ,  in which 

event t h e  period begins to r u n  on the date of the t r i a l  court's 

order granting t h e  new trial. The  third is an u n a p p e a l e d  order 

granting a motion in arrest of judgment, in which event the 

period b e g i n s  to run on the d a t e  of entry of the trial court's 

order. The fourth ( a n d  last) is a mandate  from a h i g h e r  court 

making  a - new t r i a l  possible, in which event t h e  per iod  begins to 

-3- 



/ we distinguish, as  t h e  d r a f t e r s  of t h i s  .rule so obviously 

did by the t e x t  they chose, between trials, on t h e  one hand, a n d  

new t r i a l s  or retrials, on t h e  o t h e r .  In the case of a new 

trial, the s t a t e  has  met its initial b u r d e n  to bring t h e  defen- 

dant to t r i a l  within the initial s p e e d y  t r i a l  p e r i o d .  The result 

of t h a t  trial has been reversed at the.instance of the defendant, 

and no double jeopardy consideration prevents a retrial (or new 

t r i a l )  from taking place. In t h a t  situation, the rule draws a 

speedy t r i a l  compromise be tween  giving t h e  state a n o t h e r  175 days 

to begin the new t r i a l ,  on the one hand, and t he  defendant's 

legitimate interest i n  having some g r e a t l y  reduced period, on the 

other. 

I_ 

NQ s u c h  analysis is j u s t i f i a b l e  when,  a s  here ,  the state h a s  

already failed to bring t h e  defendant t o  t r i a l  within t h e  initial 

period. It cannot p o i n t  to i t s  f u l l  compliance w i t h  the rule's * 

intent befo re  t h e  defendant invoked his speedy trial right. It 

cannot paint to any  presumption of correctness as to the 

resulting judgment and its  reliance t h e r e o n  in releasing i ts  

witnesses, as . a  prejudice arising from t h e  reversa l .  On the 

o the r  hand ,  subdivision ( p ) ( 3 )  of t h e  rule still gives t h e  s t a t e  

one last "window" period of 15 days to remedy its t a r d i n e s s ,  

which the t r i a l  judge is not free under the rule to t a k e  away. 

When a t r i a l  court incorrectly denies even that period. to 

t h e  state, we a r e  obliged under t h e  ru l e  to reverse, but not to 

s t a r t  t r i a l  within 90 days as  in t h e  case of a new t r i a l  made 

possible by an a p p e l l a t e  court's mandate ,  but o n l y  within t h e  15- 

I 

day window period prescribed by rule 3.191(~)(3). Cf. S t a t e  v .  
f '  
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E u b a n k s ,  18 F l a .  L. Weekly D2430 ( F l a .  4th DCA Nov. 17, 1993) 

(trial court's discharge after expiration of a p p e l l a t e  m a n d a t e  

p e r i o d ,  but without according - s t a t e  10-day portion of window 

per iod  after hearing on motion fo r  discharge, requires reversal 

with instructions to bring to trial within 10-day period). 

A s  for Lowe, a l s o  relied upon by the s t a t e ,  it plainly did 

not address the situation we face here, where a trial judge 

granted a timely filed motion for discharge after f i r s t  a f f o r d -  

ing the state the window period to bring de'fendant to t r i a l .  In 

this case ,  the mandate was received by the t r i a l  court on May 

8th, defendant filed a motion for discharge on May 18th, and on 

May 28th t h e  trial court g r a n t e d  t h e  motion. Hence t h e  s t a t e  had 

more than the 15-day  window period to bring defendant to trial 

bu t  made no attempt to do s o .  I n  f a c t  at the May 28th hearing 

the s t a t e  sought a continuance until at least August. We simply 

find no error in the trial court's decision. 

have the luxury of certifying the i s s u e  s t a t e d  in the f i r s t  

paragraph of this opinion to t h e  supreme court as one of great - 

public importance. 

If we are wrong,  we , 

AFFIRMED; QUESTION CERTIFIED. 

DELL, C.J., and GUNTHER, J. concur. 
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