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PRELIMINARY STATEMENT 

The Petitioner, the State of Flo r ida ,  was the Appellant in the 

Fourth District Court  of Appeal and the prosecution in a criminal 

prosecution from t h e  Seventeenth Judicial C i r c u i t ,  in and for 

B r o w a r d  County. The Respondent, w a s  the defendant and the 

Appellee, respectively, in t h e  lower courts. In this brief, the 

parties w i l l  be referred to as they appear before this Honorable 
. .  . . . . . . . . . . . .  . . . . .  

. .  . . . .  . .  - .  . C 0 u r . t  . . . .  . - .. . . . .  

. . . . .  . . . . . . . .  . . -  . .  . - . .  . .  . . . .  - . , . .  - . .  . .  

The symbol "R" will be used to denote the record on appeal in 

this cause, and the symbol "A" will be used to refer to 

Petitioner's Appendix, which is a conformed copy of the District 

, -  

. . .  . . . . . . . . . .  . . . . . . . . . .  . . . . .  - 

Court's opinion, attached hereto. 

All emphasis has been added by Petitioner unless otherwise 

indicated. 

. .  . . ,  . , 
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STATEMENT OF THE CASE AND FACTS 

Petitioner adopts and realleges the s t a t emen t  of t h e  case and 

facts as set f o r t h  in i ts  i n i t i a l  brief in this cause. 

. . . ~ . . .  . . . .  

- . -  . . .  

. . .  - - . . . . . - . . . .  . .  . . .  

. . . . .  

. . - .  - - . .  . .  
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Rule 

SUMMARY OF THE ARGUMENT 

The Fourth District Court of Appeal incorrectly interpreted 

3.191(m) Fla. R. Crim. P. to allow the state a 90 day period 

in which to bring a defendant 

appellate court or the trial 

p l a i n  meaning of the rule, and 

to trial, only  i n  instances where an 

court has granted a new trial. The 

t h i s  Court's prior interpretation of 

t h e  rule, is  t h a t  a uniform 90 day period after the issuance of 
. .  .- 

mandate is . .  provided in which a defendant shall be brought to trial 
. 

after an- appeal by the state, -regardless of t h e  natu?e of the 

state's appedl ,  
. . . .. . . . -  - 
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ARGUMENT 

ON REMAND, AFTER AN APPELLATE COURT HAS 
REVERSED A TRIAL COURT'S ORDER ERRONEOUSLY 
GRANTING DISCHARGE, THE 9 0  DAY TIME 
PERIOD PROVIDED FOR IN RULE 3.191(m), FOR 
BRINGING A DEFENDANT TO TRIAL SHOULD APPLY. 

Respondent asserts the 90 day t i m e  period provided f o r  in Rule 

3.191(m) Fla, R. C r i m .  P.  apply only where a defendant is being 

retried and not, where as  here, t h e  cause has been remanded to 

provide-a-defendant with h i s  first or origina.1 trial. The State 

submi'ts- th -a t -  -s-Gch an interpretation- -of -the rule- does not- -comport 

. . .  . .. . 

. .  . - . . -  . . . .  . .  . .  - . . .  
. -  - -. . - - . .  . . 

with the plain language of the rule or with this Court's prior 

interpretations of-the rule. 

Respondent, while noting that a triggering event under the 

language of the rule is where a person ''whose trial has been 

delayed by an appeal by t he  state or the defendant'! (Respondent's @ 
A n s w e r  B r i e f ,  p .  6 )  asserts that a l l  of t h e  events which trigger 

the 90 day period occur after the defendant has been tried. This 

contention is simply incorrect. What about appellate reversals of 

orders  granting motions to dismiss ( i . e .  for overbreadth of t h e  

information or bill of particulars, or for entrapment, or for 

double jeopardy,  etc.) or orders-granting suppression, or pretrial 

appeal-s by the defendant? ,Appellate revcxsals such as these make 

possible i n i t i a l ,  as opposed to new or re- trials, yet under t h e  

Fourth District's interpretation of the rule in this case, Rule 

3.191 (m) has no applicability t o  those situations; if Rule 3.191 (m) 

does not apply, what does? C l e a r l y  the "whose trial has been 

delayed by an appeal" language of Rule 3.191(m) expressly 

4 



0 encompasses circumstances in which a defendant has not yet had a 

trial. 

obviously there instances where pretrial appeals occur; 

equally obviously, Rule 3.191(m) was adopted to provide a uniform 

period after issuance of mandate from those appeals in which a 

defendant shall be brought to trial or retried. Particularly where 

a defendant t a k e s  a pretrial appeal, it cannot be said that the 

i n t - e n t  of R u l ~ & 3 . 1 9 1 ( m ) ~  is .to punish the state f o r  failing . .  to bring 

a d-ef-endmt to-trial- within t h e  .speedy trial time, as.the state is 

. -  . . .  , .. . .. . 

. .  . .  . . .. . . . .. . .. . . . . . .  . .  .. 
. .  . . . . .  - -  . . . .  . . .  

not at fault in failing to do so in these situations. For that 

mat te r ,  how can the state ever be said to be at f a u l t  when the 

trial court issues an erroneous ruling? Fur the r ,  the suggestion 

that Petitioner was dilatory here is not borne out by the record. 

0 Here, prior to t h e  initial appeal, Petitioner was ready and willing 

to bring Respondent to trial within the appropriate speedy trial 

time. Indeed, when the initial motion for discharge was granted, 

jury selection was i n  progress, and but for the  erroneous ruling 

(which was reversed on appeal), Respondent's trial would have 

occurred, Thus,  it cannot be said that Petitioner was at fault f o r  

t h e  delay of trial in this case. See: State v.Barnett, 366 So. 2d 

411 -(Fla. 1978). 

Finally, Respondent's interpretation of this Court's holding 

in State v. Jenkins, 389 So. 2d 971 (Fla. 1980),_ is- incorrect. 

Respondent asserts J e n k i n s  holds that the  90 day period only 
. -  

applies to retrials and not to o r i g i n a l  trials (Respondent's Answer 

Brief p .  8 ) .  Initially, the language quoted by Respondent, as 

5 



0 noted by this Court, refers to the then existing Rule 3.191(g), 

which this Court noted had been changed. Jd. at 973, 975. 

Further, in Jenkins, this Court expressly held that the provisions 

of the new Rule 3.191(g) [now Rule 3.191(m)], would be applicable 

to state appeals. Id. at 975 .  In summarizing its interpretation 

of the rule, this Court stated: 

We emphasize that the new rule effective 

3 .  i 91 - (g )  . and provides an expres s ,  uniform 
ninety - - day-- . .  per-iod within. . . . which . . , . a defendant: . -  . . . . . 

appellate proceeding by either the state or 
defendant, or to retrial because of a mistrial 

, . . . . . . . . January . 1 I .  198.1,- modifies .and . amends rule . 

.be  brought -. to trial- after- various * 
. - . . . .  . . , . . .- : . .:mus-t. - 

-or. an orde r .  granting a new. trial. ... . . . .  . 

- Id. at 976. 

Petitioner submits that, contrary to the Fourth District's 

opinion below, the plain language of Rule 3.191(rn) provides that a 

uniform 90 day period in which a defendant must be brought to trial 

is applicable to pretrial as well as post-trial appeals, regardless 

of whether t h e  appeals are brought by t h e  state or the defendant. 

Clea r ly ,  the caption of the rule, I ' E f f e c t  of ... Appeal", as well 
as the express language of the rule 'la person ... whose trial has 
been delayed by an appeal by the state ... shall be brought to 
trial within 9 0  days from . . . the date of receipt of- mandate" - -  - 

establishes that a uniform 90 day period is provided for bringing 

a defendant to trial after an appeal by t h e  state. This is the 

p r e c i s e  interpretation given Rule 3.191 (m) by this Court-in Lowe v. 

State, 437 So.  2d 142 (Fla. 1983). See also: Jenkins, supra at 

976. If n o t ,  then the language Itwhose trial has been delayed by an 

appeal by the state or a defendant" has no meaning. Indeed, in @ 
6 



@ Lowe, this Court expressly noted that while t h e  farmer provisions 

of Rule 3.191(g), now (m), did not apply to cases where the 

defendant had never been brought to trial, under the new provisions 

of the rule, the 90 day provision was applicable to a l l  state 

appeals. Id. at 975. Thus the Fourth District's interpretat.ion of 

the rule is incorrect and must be quashed. Here, as in Lowe v. 

State, supra, Respondent's motion for discharge was untimely, as it 

was filed prior to expiration of the 90 day . . . .  speedy trial . .  . . . .  tirne.which . . . .  

began' fo-run aniikw" bn-the -date: of issuance- of -m-&date in .-this case; 

i .3 .  May 8 ,  1992 ( R  9 ) .  Lowe at-144. As such, the trial court 

erred in granting Respondent's motion for discharge, t h e  Fourth 

. . .  . ,  .. , . . . . . . . . . .  

. . .  - . .  . . .  . .  . 
. . . . . . . . .  

. .  . . . .  . . . .  . . . . . . . . . . . . . . .  

District's erred in affirming the trial court's order and the trial 

court's order must be reversed. 

. ,  . . 

7 



a 

APPENDIX 

. .  . . .  . .  . .  . -  .. . . . .- . . 
. .  . . . . . - -  - - . .  . ... . . -, - . . .  . - -  . .. . -. . . . . , - .  . - -  

. . .. . . .  - . . .  



CONCLUSION 

Wherefore, based on the foregoing arguments and the 

authorities cited therein, Petitioner respectfully requests this 

Court QUASH t h e  decision of the Fourth District Court  below and 

REVERSE the d e c i s i o n  of the t r i a l  court. 

Respectfully submit ted,  

ROBERT A .  BUTTERWORTH 

Ta l l ahassee ,  Florida 
. . . . .  Attorney General . . . . . . .  ._ . . . . . . .  

- . .  . . .  . .  - . .- . . . . .  
. . . . . .  . -  - . . . . . . .  . . .  . .  . . - .- -: . . - -  - -  . .  

I ! ,+ f 6- 
. . .  . . . .  . . . . . . .  . . . . .  

Attorney 
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West Palm Beach, FL 33401 
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IN 'l'HE DISTRICT COURT OF A P P E A L  01.' TidE S7'ArJ.'E OF. F L O R I D A  FOURTH DI:S'l.'RICT JULY TERM 1.993 

STATE OF F L O R I D A  , ) 
) 

) 

Appellant, ) 

V .  1 CASE 1.10. 92-1797, 
) L . T .  Case NO. 90-19971CFB 

Appellee - ) 

. . . . . .  . . . . . . . .  .) - . . . . . . . . . . .  . . . . . . . .  

R o b e r t  A .  D u t t e r w o r t h ,  Attorney 
Genera l . ,  Tallahassee, a n d  Sarah 
R. Player ,  Assistant Attorney 
G e n e r a l ,  West P a l m  Beach, for 
appellant. 

Greg Ross a n d  D v o r a  Weinreb of 
Law Offices of Greg  R o s s ,  P . A .  , . 
Fort Lauderdale, for a p p e l l e e .  

. . . . . . . . . . .  .: . , 

FARMER, J. 

When the speedy t r i a l  time provided i n  rule 3.191(a)' h a s  

f u l l y  run, and t h e  trial court grznts a t i m e l y  motion f o r  d i s -  

charge during -'the unexpired 15-day window period2 which. is , r e - , ,  

v e r s e d  on appeali does the s t a t e -  on .  remand. h a v e  the lS-,da.y..windoW..- 

' __I See F l a .  R. Grim. p .  3 . 1 9 1 ( a )  ( 1 9 9 3 )  ("Except a s  otherwise 
-p- rovided-- - .  b y -  ..th.i.s. r u l e  , a n d .  s u b j e G t  . . . .  .to. . - t h e  . 1i.mi.tations. i-mposed 
under subdivisions (e) a n d  ( f ) ,  e v e r y  pGfSon c h a r g e d - ' w i t h  a.c,rimk 
by indictment or * * * 
within 175 d a y s  i f  t h e  crime c h a r g e d  i s  a felony."). 

information shall be b r o u g h t  t o  trial 

See F l a .  R .  Crim. 1;. 3 . 1 9 1 ( p ) ( 3 )  (1993) ( " N o t  l a t e r  than 5 days 
from the date of t h e  f i l i n g  of a notice of e x p i r a t i o n  of speedy  
t r i a l  time, the court shall h o l d  a h e a r i n g  on t h e  n o t i c e  and, 
unless the court f i n d s  t:-,at one of the reasons set f o r t h  i n  
subdivision ( j )  exists, shall o r d e r  that t h e  defendant be b r o u g h t  
to t r i a l  within 10 days."). '1 - 

. . . .  . .  . . .  - -  .... . . . . .  
" - _  - - -  



of t h e  rule, w h i c h  w e  r e p p a t  h e r e :  

. .  - - 

. . . .  

" ( m )  12ffcclr. of  M j - s t r i a l ;  Appeal.; Order of N e w  
T r i a l .  A person w h o  is t o  be tried a g a i n  01- whose 
t r i a l  h a s  been d e l a y e d  by a n  a p p e a l  b y  the s t a t e  o r  t h e  
defendant s h a l l  be  b r o u g h t  to t r i a l .  w i t h i . 1 1  9 0  d a y s  f l r ~  
t h e  date of  d e c 1 , a r a t i o n  of a m i s t r i a l  b y  t h e  t r i a l  
c o u r t ,  t h e  date of  a n  order b y  t h e  t r i a l  c o u r t  g r a r l t i n g  
a new trial., t h e  date of a n  order by  t h e  t r i a l  c o u r t  
g r a n t i n g  a m o t i o n  i n  a r r e s t .  o f  j u d g m e n t ,  o r  t h e  d a t e  of 
I_ receipt by __- t h e  t r j , a l .  c o u i - - t  of o r d e r ,  or 
notice of ' .  wtiaitcvei- - - fo-rm - from a n  - -ap-pe l I .a t -e  -01 " -  other 

. .  r e v i e w i n q  court t h a t .  111akes . ~oss . j , b . l e  a new t r i a l  -for: the 
I f  -. a. .de- i iendant  

is n o t  b r o u g h t  t o  t r i a l .  w i t h j . n  t h e  p r e s c r i b e d  t i m e  
p e r i o d s ,  t h e  d e f e n d a n t  s h a l l  be  e n t - i - t l - e d  to t h e  a p p r o -  
p r 1 a t - e .  r e m e d y  . . .  a s  s e t  f o r t h  in s u b d i v i s i o n  ( p )  . "  . . .  [e.s. 1 

t h e  m ~ a n d a t e ,  

. .  d e f e n d a n t  ,-- whi&kiev-eri -.is . % a s - t - . - i n  t h e .  -. . . . . .  

. . . . . . . . . . .  . . . . . .  
. . . .  . .  

- 

W E  r e a d  the a b o v e  t e x t  -- especially t h e  h i g h l i g h t e d  p o r t i o n  

w h i c h  i s  t h e  p o r t i o n  u r g e d  by t h e  s t a t e  a s  c o n t r o l l i n g  u n d e r  t h e  

-3- 
- .  . .  . . . . . .  .- - - - -. .. 
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t h e  9 0 - d a y  

appe1 .1a te  m a n d a t e  p c r , i n d ? j 3  U n d e r  the  [ a c t s  of tt7j.s c a s e ,  w e  17o1.d 

t h a t  the 1 s - d a y  window p e c j . o d  a p p l i e s  a n d  a f f i r m  the court's 

dj.scharge after remand.  

In t h e  f i r s t  appcal i n  t h i s .  c a s e ,  I S t a t e  v .  Rohm, '396 S o .  2d  

1 2 7 1  (ria. 4 t h  DCA 1.992), w e  r e v e r s e d  the s p e e d y  t r i . a 1  d i s c h a r g e  

. b e c a u s e  t h e  court failed to g i v e  the  state the 1 5 - d a y  window 

period in w h i c h  t o  b r i n g  the d c c e n d a n t  co t r - i d .  . Ouf - r & - v e r k a l  
. .  

. . . . . . . .  . . . . . .  

. . .  . . .  . . . . . . . .  . . . . .  . . . . .  - . - .  

idas basej on s-dte- i-: jiLA"q$L:- s3g-'s0-. -2d--.565-- (Ef-..' a ;  '4t-h~:DC~:-1-9.89-)-! 
- 1  I - 

w h i c h  . .  was f a c t u a l l y  i d e n t i c a l . ,  

t h a n  a f t p r  -- the 1 5 - d a y  window p e r  io-d .- I n - - b o t h -  -cases I h b w e v e r  , 

o u r  remand was unspecific; w e  simply ordered further p r o c e e d i n g s  

c o n s i s t e n t  w i t h  t h e  reversal. We d i d  not specify t h a t  t h e  t r i a l  

. - -  t r i a l  . . 

i . c .  a d i s c h a r g e  within -- r a t h e r -  
- . . . . . .  . . . . . . . . . . . . .  . . .  . .  - .  

0 . .  was to occur.,. if a t . - . a l l ,  w i - t h i n - a n . y ,  j . d . e n . t i f i e d  pe.~- iOd:-  . T h e  , 

w i t h i n  t h e  1 5 - d a y  p e r i o d .  

I n  arguing e r r o r ,  t h e  s t a t e  r e l i e s  o n  the t e x t  of r u l e  

3.191(m) a n d  Lowe v. State, 437 So. 2d 142 ( F l a ,  1 9 8 3 ) ,  t o  s c a n d  

for the universal proposition that all c r i m i n a l  t r i a l s  - a f t e r  a n  

appellate m a n d a t e  a r e  g o v e r n e d  b y .  t h e  9 0 - d a y  p r o v - i s i o n  of rule- 

3.191(m). or Lowe as b r o a d l y  

- 

W e  d o  n o t  r e a d  e i t h e r  r u l e  3.191(m) 

. . -  . . . . . . . . . . . . . .  . . - .  ~ 

. . . . . . .  ... . . . . . . . . . . . .  . .. , . --.- . - . - -. -- 
. . . . . .  - 

See F l a .  R. Crim. p .  3 . 1 9 i ( m )  ( 1 9 9 3 )  ( " A  person * * * w h o s e  
t r i z l  h a s  b e e n  delayed by a n  a p p e a l  by the s t a t e  * * * s h a l l  be  
brought t o  trial within 9 0  d a y s  from * * * t h e  d a t e  of receipt b y  
t h e  t r i a l  court of  a m a n d a t e  +, * * from a n  appellate or o t h e r  
r e v i e w i n g  court t h a t  m a k e s  p o s s i b l e  a new trial f o r  t h e  defendant 

-2- 
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W e  d i s t . i n y u i s h  , as fhc:  drat tci-s of: t h . i  s - r u l e  so o t : , v j . o u s l y  

d i d  b y  the t e x t :  they chose, tictween t r i . a l . s ,  on L h c  one h a n d ,  and 

I- new t r i a 1 . s  or E t r i a l . s ,  or-! t h e  o t h e r .  In the  casc  of  a nE\J 

t r i a l ,  the s t a t 1 3  h a s  met i.ts i n i t i a l  b u r d e n  t o  bring the  d c f e n -  

d a n t  to trial. w i . t h i n  the initr . . i .aI .  speedy t r i a l  p c r i . o d .  The resulk 

of t h a t  t r i a l  h a s  b u e n  r c v c r s e d  at t h e  instance of t h e  d e f e n d a n t ,  

and no d o u b l e  jeopardy consideration prevents a retrial (or n e w  

t r i a l )  Irom taking p l a c - e .  - I n  that-situation, t h e  r u l e  draws a 
- - .  

speedy trial compromise be twcen-  g i v i n g -  t h ~  - s t a t e  a n o t h e r  1 7 5  d a y s  - 

other. 

No s u c h  a n a l y s i s  is  j u s t i . f i a b l e  when, a s  h e r e ,  t h e  state has 

a l r e a d y  f a i l e d  t o  b r i n g -  t h e  defendant Lo t r i a l  within the i n i t i a l  

period. It cannot point to its f u l l  compliance w i t h  t h e  rule's . . .  
. .  , - .  

. . . .  
. .  

. .  . . . . . .  

intent before the d e z ' e n d a n t  invoked his speedy trial r i g h t .  I t  

c a n n o t  point t o  any presumption of correctness  as t o  t h e  

resulting judgment a n d  its reliance thereon in releasing i t s  

witnesses, as . a  p r e j u d i c e  arising from the r e v e r s a l .  On t h e  

other - hand, subdivision ( p ) ( 3 )  of the r u l e  still gives - the s t a t e  

one 1 - a s t  "window" . . . . . . .  period of 15 days to - remedy i t s  t a r d i n e s s ,  . . . . . . . . .  . . . . . . . . . . . .  _- - .. 
._ . 

w h i c h  t h e  t r i a l  j u d g e  is not f r e e  under the rule to t a k e  away 

When a trial court incorrectly denies e v e n  t h a t  p e r i o d  t o  

the state, we a r e  ob l i2 :d  u n d e r  t h e  r u l e  t o  reverse, b u t  not t o  

. . . . . . .  . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  
- ,. . .  . .  - .  . .  . .  

s t a r t  trial within 90 days as in t h e  c a s e  of a new t r i a l  made 

possible by an appellate c o u r t ' s  mandzte, but o n l y  within t h e  15- 

day window p e r i o d  prescribed by  r u l e  3.191(~)(3). C f .  State v .  
L -  

. . . . .  . .  - . . . . . . .  * 
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- . . -  -- . . . .  

. . .  



( t r i a l .  court Is c3i scharyc a f t e r  expiration of a p p e l . l a t c  m a n d a t e  

p e r i o d ,  b u t  w i t h o u t  according s t a t e  I.0-clay p o r , t i o n  of window 

p e r i o d  a f t e r  h e a r i n g  on motion  f o r  d i s c h a r g e ,  r e q u i r e s  r e v e r s a l  

w i t h  i n s t r u c t i o n s  t o  b r i n g  t o  trial w i t h i n  1 0 - d a y  p e r i o d ) .  

A s  for L.owc, a3.so relied u p o n  b y  t h e  s t a t e ,  it p l a i n l y  d i d  

n o t  a d d r e s s  t h e  s i t u a t i o n  w e  f a c e  h e r e ,  where a trial judge 

g r a n t e d  a t i m e l y  f j . . l e d .  m o t i o n  . for  dischar.9.e. a - i t e ~  f.ir.st. a f f 0 r . d -  . . . . .  

i n g  the  state the w i n d o w  period to b r i n g  d e f e n d a n t  to t r i a l .  In 

. . . .  . . .  . . . .  . .  . . . . . .  " .  . . . . . . . . .  . . . . . . .  

. . . .  . . . . . . . . .  . . -  . . . . . .  . . . . . . .  . . . .  . . . . . . . .  . * - . .  : . . .  . .  . . . .  . -  ,-  -: - - 

this c a s e ,  t h e  m a n d a t e  w a s  rcccived by t h e  t r i a l  c o u r t  o n  May 

8 t h ,  d e f e n d a n t  f i l e d  a mot i . on  for d i s c h a r g e  on May 1 8 ' i h ,  a n d  on 

May 2 8 t h  t h e  t r i a l  c o u r t  g r a n t e d  t h e  motion. H e n c e  t h e  state h a d  

- - . .  . .  

more t h a n  t h e  1 5 - d a y  window p e r i o d  t o  b r i n g  d e f e n d a n t  t o  trial 

b u t  made no a t t e m p t  t o  d o  s o .  In fact at the May 2 8 t h  h e a r i n g  

- -- the state sought a c o n t i n u a n c e  u n t - i l -  a t  - l e a s t  Augu-st. ' -  We.- s - imp- ly  - 

find no error i n  the trial court's decision. If we a r e  wrong, w e  

h a v e  t h e  l u x u r y  of c e r t i f y i n g  t h e  issue s t a t e d  i n  t h e  first 

p a r a g r a p h  of  t h i s  o p i n i o n  t o  t h e  supreme c o u r t  a s  one of g r e a t  

public i m p o r t a n c e .  

- .  AFFIRMED; QUESTION CERTIFIED. 

- 

DELL, C .  J .  , a n d  GUNTHER, J .  c o n c u r .  

, . -  
~. 
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