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STATEMENT OF THE CASE AND FACTS 

The Appellant was convicted of three counts of armed 

burglary, three counts of armed robbery, armed sexual battery and 

armed kidnapping. He was sentenced to eight concurrent sentences 

of l i f e  imprisonment. 

A number of sentencing issues were raised on appeal. In his 

primary argument, the Appellant, relying on Karchesky v .  S ta te ,  

591 So.2d 930 (Fla. 1992), urged that his l i f e  sentences were 

erroneous because the trial court assessed 4 0  points f o r  victim 

injury on the sentencing guidelines scoresheet in the absence of 

any ascertainable physical injury to the victim. 

In its decision of October 12, 1993, the District Court of 

Appeal held that this issue was not preserved for appellate 

review because of trial counsel's failure to make an appropriate 

objection to the assessment of these victim i n j u r y  points. The 

Appellant's motion f o r  rehearing was denied on November 23, 1993. 

The Appellant's notice to invoke discretionary jurisdiction of 

the Supreme Court was timely filed on December 21, 1993. 

ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL 
HOLDING THAT THE IMPOSITION OF VICTIM INJURY 
POINTS WAS NOT PRESERVED FOR APPELLATE REVIEW 
BY AN OBJECTION EXPRESSLY AND DIRECTLY 
CONFLICTS WITH THE DECISIONS OF THE SECOND 
DISTRICT COURT OF APPEAL IN LINKOUS V. STATE 
AND THE FIFTH DISTRICT COURT OF APPEAL IN 
HOOD V. STATE ON THE SAME QUESTION OF L A W .  

Karehesky v. S t a t e ,  591 So.2d 930 (Fla. 1992), held that: 

A penetration, which does not cause 
ascertainable physical injury, does not 
result in victim injury as contemplated by 
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the rule for which victim-injury points may 
be assessed. 

Karchesky v. S t a t e ,  supra, at 932. 

Because Karchesky was decided two months after the 

sentencing in this cause, neither the trial court or defense 

counsel had the benefit of the Karchesky decision, therefore, 

defense counsel did not and could not properly object to the 

imposition by the trial court of 4 0  points on the category I1 

(sexual offenses) scoresheet under the category tVictim Injury 

(physical) f o r  "Penetration or Slight Injuryt1./' 

In finding a waiver of appellate review, the District Court 

of Appeal relied on Perryman v .  S t a t e ,  608 So.2d 5 2 8  (Fla. 1st 

DCA 1992). Perryman, however, expressly and directly conflicts 

with the holdings of the Second District Court of Appeal in 

Linkous v. State, 618 So.2d 2 9 4  (Fla. 2d DCA 1993) and of the 

Fifth District Court of Appeal in Hood v. S t a t e ,  603 So.2d 642  

(Fla. 5th DCA 1992)./' 

In Linkous v. State, supra, the defendant was convicted of a 

sexual offense and sentenced pursuant to a sentencing guidelines 

scoresheet assessing victim injury points although no actual 

physical trauma was suffered by the victim. The defendant filed 

in the trial court a motion to correct his sentence arguing that 

'/ These 4 0  points brought the Appellant's point total to an 
amount j u s t  sufficient to bring him to a permitted range under the 
sentencing guidelines to 2 2  years to life imprisonment. 

2/ See a l s o  Weckerle v. S t a t e ,  18 FLW 2391 (Fla. 4th DCA 
1993) holding that post-judgment relief was available to a 
defendant challenging his pre-Elarchesky sentence notwithstanding 
the absence of an objection. 
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Karchesky prohibits the assessment of such victim injury points. 

The trial court denied the motion on the identical authority 

cited by this Court, Perryman v. S t a t e ,  supra, finding that a 

contemporaneous objection was necessary to preserve the Karchesky 

issue for appellate review. The court of appeal held that such 

an objection was not required in light of the holding of the 

Second District Court of Appeal in Morris v. S t a t e ,  605 So.2d 511 

(Fla. 2d DCA 1992). 

raised in any case where a Itfundamentally flawed" category two 

Morris held that the Karchesky issue may be 

scoresheet form was used to calculate the sentence. Linkous 

acknowledged specific conflict between Morris and Perryman. 

Accord S ingle ton v .  S t a t e ,  620 So.2d 1038 (Fla. 2d DCA 1993); 

Kleshinski  v. State, 620 So.2d 1303 (Fla. 2d DCA 1993). 

The Fifth District Court of Appeal is also in conflict with 

Perryman. In Hood v. State, supra, the court dealt directly with 

the issue raised by the Appellant here that Karchesky, decided in 

January, 1992, was simply not the law at the time of sentencing. 

Hood, prior to the Karchesky decision, entered guilty pleas to a 

number of charges of lewd and lascivious acts upon a child. 

Victim injury points were assessed which affected Hood's 

sentence. The state, as in the present case, contended that any 

objection to Hoodls scoresheet was waived because the defendant 

made no objection at the time of sentencing. The court rejected 

this contention because Hood, like this Appellant, was sentenced 

in accordance with then existing law. The court stated: 

Therefore Hood had no basis f o r  an objection 
at that time. Hood cannot be required to 
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foresee changes in the law occurring while 
his appeal was pending. 

Hood, supra, at 643./3 

CONCLUSION 

The decision of the Third District Court of Appeal expressly 

and directly conflicts with the decisions of the Second District 

Court of Appeal and the Fifth District Court of Appeal. Pursuant 

to Rule 9.030(a)(2)(A)(iv), Fla.R.App.P., the Appellant 

respectfully requests the invocation of this Court's 

discretionary jurisdiction and the review of the decision of the 

Third District Court of Appeal. 

ernational Plaza 

Coral Gables, Florida 33134 
(305) 448-1413 

3/ Perryman, supra, relied on by the District Court of Appeal 
to find waiver of appellate review, is not only in conflict with 
the holdings of two other districts, but also silent on the 
question (answered in Hood, supra) of how any defendant can be 
required to make an objection having no basis in law at the time 
the objection would have to be made. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing was delivered by mail this 3% day of December, 1993, 
to the Office of the Attorney General, 401 N.W. 2nd Avenue, Suite 

N-921, Miami, Florida 33128 and to Dewayne Jermaine Pinacle, 

Belle Glade Correctional Institute. 
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Appellant, 

vs. 
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* *  CASE NO. 9 2 - 3  

* *  

* *  

Opinion filed October 1 2 ,  1 9 9 3 .  

An  Appeal from t h e  C i r c u i t  Court of D a d e  County, Fredricka 
G. Smith, Judge. 

Jeffery P. Raffle, fo r  appellant. 

Robert A .  B u t t e r w o r t h ,  Attorney G e n e r a l  and G i s e l l e  D .  
Lylen, A s s i s t a n t  Attorney G e n e r a l ,  f o r  appellee. 

Before NESBITT, FERGUSON and GODERICH, JJ. 

P E R  CURIAM. 

The defendant, Dewayne Jermaine Pinacle, appeals t h e  

sentences he received as a r e s u l t  of his convictions on various 

charges .  We affirm. 



D A s  t h e  v i c t i m  p u l l e d  up  t o  h e r  home, a car o c c u p i e d  by t w o  

men p u l l e d  up n e x t  t o  h e r  c a r .  The d e f e n d a n t  g o t  o u t ,  approached 

h e r  c a r ,  p u t  a gun t o  h e r  head  and demanded h e r  jewelry and h e r  

p u r s e .  The d e f e n d a n t  o r d e r e d  t h e  v i c t i m  t o  g e t  into h i s  car and 

t o  remove her c l o t h i n g .  Then, t h e y  a b d u c t e d  h e r  taking h e r  t o  

a n o t h e r  l o c a t i o n  and both  men had forcible intercourse a t  

g u n p o i n t  w i t h  t h e  v i c t i m .  While d r i v i n g ,  t h e  c o d e f e n d a n t  l oaded  

t h e  gun i n  t h e  v i c t i m ' s  p r e s e n c e  and t o l d  h e r  t h a t  t h e y  w e r e  

g o i n g  t o  k i l l  h e r .  They s t o p p e d  a t  a n  au to rna i i c  t~llEr machine 

and f o r c e d  t h e  v i c t i m  t o  wi thdraw money. Then, t hey  d r o v e  h e r  

home. While  the codefendant accompanied the v i c t i m  into h e r  

home, t h e  d e f e n d a n t  r a n s a c k e d  t h e  v i c t i m ' s  ca r .  The d e f e n d a n t  

was charged w i t h  and c o n v i c t e d  of armed b u r g l a r y  of a n  occup ied  

d w e l l i n g  ( c o u n t  I ) ;  armed b u r g l a r y  of a n  a u t o m o b i l e  ( c o u n t s  II- 

111); armed r o b b e r y  (counts IV-VI); armed sexual b a t t e r y  ( c o u n t  

VII); armed k i d n a p p i n g  ( c o u n t  VIII); and petit t h e f t  ( c o u n t  X ) .  

At t h e  s e n t e n c i n g  h e a r i n g ,  the s t a t e  s u b m i t t e d  a s e n t e n c i n g  

g u i d e l i n e s  s c o r e  s h e e t  t o t a l l i n g  517 points. Defense  c o u n s e l  d i d  

n o t  s p e c i f i c a l l y  o b j e c t  when the t r i a l  c o u r t  assessed forty 

p o i n t s  f o r  "penetration o r  slight i n j u r y "  r a t h e r  t n a n  twenty  

p o i n t s  fo r  " c o n t a c t  b u t  no p e n e t r a t i o n "  because  t h e  a d d i t i o n a l  

twen ty  p o i n t s  would n o t  a f f e c t  t h e  s e n t e n c i n g  r a n g e .  Then, t h e  

t r i a l  c o u r t  announced t h a t  i t  had d i s c o v e r e d  a d e l i n q u e n c y  o r d e r  

issued s i x  weeks p r i o r  t o  t h e  i n s t a n t  o f f e n s e  p l a c i n g  t h e  

d e f e n d a n t  on a program of  community c o n t r o l .  Based upon t h i s  

o rder ,  the t r i a l  c o u r t  added a n o t h e r  t h i r t y  p o i n t s  t o  t h e  score 

s h e e t .  T h i s  b r o u g h t  t h e  t o t a l  t o  5 4 7  p o i n t s  and raised t h e  
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recommended range to twenty-seven to forty years and t h e  

permitted range t o  twenty-two years to life imprisonment. 

D e f e n s e  counsel objected and requested the opportunity to 

investigate the circumstances surrounding the delinquency order. 

The court overruled t h e  objection and denied the request f o r  

additional time. 

The defendant was sentenced to eight concurrent life 

sentences on the first eight c o u n t s  which sentences were to 

include two consecutive minimum mandatory t h r e e  year  sentences 

f o r  counts I11 and VII. The trial court did not consider the 

sentence as a departure. However, the  trial c o u r t  entered 

written reasons for departure in the event that the sentences 

were later to be considered guideline departures. The defendant 

appealed raising several sentencing issues. 

First, the defendant, relying on Karchesky v. State, 591 So. 

2d 930 (Fla. 1992), contends that t h e  trial c o u r t  erred in 

assessing forty points for v i c t i m  injury on the s e n t e n c i n g  

guidelines score sheet where t h e  victim i n  this sexual battery 

case did n o t  suffer any ascertainable physical injury, apart from 

the sexual penetration itself. However, t h e  defendant never made 

a specific objection to the addition of any p o i n t s  f o r  victim 

injury. Without the appropriate objection, this issue has not 

been preserved for appellate review. Perryman v. State, 608 SO. 

2d 5 2 8  (Fla. 1st DCA 1 9 9 2 ) ,  rev. denied, 6 2 1  So. 26 4 3 2  (Fla. 

1993). 

Second, the defendant contends that t h e  trial c o u r t  

improperly assessed t h i r t y  poi .nts  on t h e  s e n t e n c i n g  score s h e e t  

- 3 -  



o n  the grounds  that t h e  defendant was “under legal restraint” at 

t:he L i m e  of the i n s t a n t  crimes where t h e  defendant challenged the 

voluntariness of the plea e n t e r e d  in the previous juvenile case,  

t h e  quality of legal advice provided ,  and the nature of t h e  order 

which imposed the community c o n t r o l .  We disagree. 

The defendant cannot raise questions about the juvenile case 

during the instant case. The question of voluntariness of the 

prior plea or effectiveness of counsel f o r  that plea should be 

raised by an appeal of t h e  juvenile case. Thus, thc cr.ly issue 

with regard to the assessment of points is whether the defendant 

was under l ega l  constraint at the time of the instant offense. 

The rules of criminal procedure allow a defendant’s sentence 

to be enhanced based on h i s  juvenile convictions. Fla. R. Crim. 

P. 3.701 and 3 . 9 8 8 ;  see State v. Younq, 561 So. 2d 583 (Fla. 

1990); Inqraham v.  Sta te ,  502 So. 2d 9 8 7  (Fla. 3 6  D C A ) ,  rev. 
denied, 511 So. 2d 999 (Fla. 1 9 8 7 ) .  In the instant case, we find 

that the trial court properly assessed points for prior restraint 

where the defendant knew he was under constraint, where he did 

n o t  deny that t h e  prior conviction existed or contend that the 

certified Friar conviction 1:’s~ Prrcneous, ar.d where h e  n e v e r  

moved to have the prior convictions vacated. 

Third, the defendant contends that t h e  trial court erred in 

imposing two consecutive minimum mandatory t h r e e  year sentences 

for u s e  of a firearm during a car burglary and a subsequent 

sexual battery where these offenses constituted a single 

continuous episode. We disagree.  
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The trial court appropriately entered consecutive minimum 

mandatory sentences for armed burg la ry  and armed sexual battery 

s i n c e  the crimes were d i s t i n c t  in their elements and occurred at 

different times and l o c a t i o n s .  See R o s s  v .  State, 4 9 3  So. 2d 

1015 (Fla. 1 9 8 6 ) ;  Murray v. S t a t e ,  491 S o .  2d 1120 (Fla. 1986). 

We do not need to address t h e  defendant's remaining 

contention since t h e  s e n t e n c e  imposed by the trial c o u r t  is 

permissible under t h e  guidelines. Based upon t h e  foregoing 

arguments, w e  affirm the sentences imposed below. 
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