
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 

a 6 
IN THE SUPREME COURT OF FLORIDA 

' "'"-7 

James W. Cox, 

Petitioner, 
1 
1 

V. 1 

Delores D r y ,  District ) 
Administrator, District 8, 1 

1 

) CASE NO.: 82,967 

Florida Department of Health 
and Rehabilitative Services, 

Respondent. 

PETITIONER'S JURISDICTIONAL BRIEF 

On Review from the District Court 
of Appeal, Second District 

State of Florida 

NINA E. VINIK 
American Civil Liberties  Union 
Foundation of Florida, Inc. 

225 N . E .  34 Street Suite 102 
Miami, FL 33137 

Florida Bar No.: 909882 
(305) 576-2337 

DORIS BUNNELL 
406-8 13th Street West 
Bradenton, FL 34205 

Florida B a r .  No.: 793140 
( 813 ) 748-1227 

Attorneys for  the Petitioner 



TABLE OF CONTENTS 

TABLE OF CONTENTS . . . . . . . . . . . . . . . . . . . . .  
TABLE OF CITATIONS . 
STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . .  
SUMMARY OF THE ARGUMENT . . . . . . . . . . . . . . . . . .  
JURISDICTIONAL STATEMENT . . . . . . . . . . . . . . . . .  
ARGUMENT . . . . . . . . , I . . . . . . . . . . . . . . .  

I. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW 
THE DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY 
UPHOLDS A STATE STATUTE. . . . . . . . . . . . . . . .  

11. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW 
THE DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY 
CONSTRUES THREE PROVISIONS OF THE STATE CONSTITUTION. 

111. THIS COURT SHOULD EXERCISE ITS DISCRETIONARY 
JURISDICTION TO HEAR THIS CASE . . . 
A. T h e  District Court's Perceived "Problem" With 

T h e  Trial Court Record is Misplaced, and Should 
Not Bar T h i s  Court From Exercising Its 
Jurisdiction . . . . . . . . . . . . . . . . . .  

B. This Court Should Accept Jurisdiction and Review 
the Merits of this Challenge. . . . . . . . . . .  

CONCLUSION . 
CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . . .  

P a m  

i 

ii 

1 

2 

3 

4 

4 

. 4  

5 

6 

8 

10 

11 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
1 
I 
I 
I 
I 



'I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 

TABLE OF CITATIONS 

CASES CITED: PAGE 

Amer v. Johnson, et al., case no, 92-14370 (17th Cir. Ct., 
Broward County) . . . . . . . . . . . . . . . . . . . . . .  9 

Blue Cross and Blue Shield of Florida. Inc. v. Matthews, 498 
So, 2d 421 (Fla. 1986) . . . . . . . . . . . . . . . . . .  4 , s  

Brandenburq Investment Corporation v. Farrell Realty, Inc., 
463 So. 2d 558 (Fla. 2d DCA 1985) . . . . . . . . . . . . .  7 

L. Ed. Heller v. Doe by Doe, - U.S. - , 113 S. Ct. 2637, - 
(1993) . . . . . . . . . . . . . . . . . . . . . . .  5,8 - 2d 

Helman v. Seaboard Coast Line R. Co., 349 So. 2d 1187 
(Fla.1977). . . . . . . . . . . . . . . . . . . . . . . .  7 

In re: T.W., 551 So. 2d 1186 (Fla. 1989) . . . . . . . . .  4 
Horatio Enterprises, Inc. v. Rabin, 614 So. 2d 555 (Fla. 3d 
DCA1993). . . . . . . . . . . . . . . . . . . . . . . . .  7 

m, 541 So. 2d 1160 
(Fla. 1989) . . . . . . . . . . . . . . . . . . . . . . . .  5 

Marsh v. Marsh, 419 So. 2d 629 (Fla. 1982) . . . . . . . .  7 

Plaza Builders, Inc. v. Reqis, 502 So. 2d 918 (Fla. 2d DCA 
1987) . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 

Public Health Trust v. Wons, 541 So. 2d 96 (Fla. 1989) . I 4 

Raffield v. State, 565 So. 2d 704 (Fla. 1990), cert. denied, 
498 U . S .  1025, 111 S. Ct. 674, 112 L. Ed. 2d 666 (1991) . . 4 

Ssebal v. Farie, 16 Fla. L. Weekly C52 (16th Cir. Ct. 1991) 1 

Shaw v. Shaw, 334 So. 2d 13 (Fla. 1976) . . . . . . . . . .  7 

Traylor v. State, 596 So. 2d 957 (Fla. 1992) . . . . . . .  9 

Williams v. Dolphin Reef, Ltd., 455 So. 2d 640 (Fla. 2d 
DCA1984). . . . . . . . . . . . . . . . . . . . . . . . .  7 

Winfield v. Div. of Pari-Mutuel Wauerinq, 477 So. 2d 544 (Fla. 
1 9 8 5 ) . . . . . . . . . . , . . . .  . . . . . . . . . . . .  4 

STATUTES : 

9 63.042(3), Fla. Stat. . . . . . . . . . . . . . . . . . .  1,4 
ii 



CONSTITUTIONS: 

Art. I, 5 2, Fla. Const. . . . . . . . . . . . . . . . . .  3,4,5 
A r t .  I ,  5 9 ,  Fla. Const. . . . . . . . . . . . . . . . . .  3,4 
Art. I, 5 23, Fla. Const. . . . . . . . . . . . . . . . . .  3,4 
Art. V, Q 3 ( b ) ( 3 ) ,  Fla. Const. . . . . . . . . . . . . . .  4 

OTHER REFERENCES: 

F l a .  R .  A p p .  P .  9.03O(a)(Z)(A)(i) . . . . . . . . . . . . .  4 

F l a .  R .  A p p .  P .  9.030(a)(Z)(A)(ii) . . . . . . . . . . . .  4 

F l a .  R .  A p p .  P. 9.030(a)(Z)(A)(iv) . . . . . . . . . . . .  4 

iii 



STATEMENT OF THE CASE AND FACTS 

Petitioner James W. Cox filed this action in the 

1 
1 
1 
I 
I 
1 
I 
I 

Circuit Court in and for Sarasota'County, challenging the 

constitutionality under the Florida Constitution of 5 63.042(3), 

Fla. Stat., which provides that "No person eligible to adopt 

under this statute may adopt if that person is a homosexual." 

Cox was advised by Florida's Department of Health and 

Rehabilitative Services' that he would not be considered as an 

adoptive parent in the state of Florida because he is a 

homosexual. The circuit court considered the undisputed facts 

as alleged by plaintiffs' in their Complaint and admitted by HRS 

in its Answer, as we'll as other factual matters admitted into 

evidence in written form upon the stipulation of both sides. 

Based on this evidence, the trial court found that the statute 

violated plaintiffs' rights to privacy, equal protection and due 

process, all as guaranteed by the Florida 

On March 31, 1993, HRS filed an appeal to the Second 

District Court of Appeal to review the trial court's decision. 

HRS also filed a Suggestion for Certification to the Supreme 

The defendant/respondent is Delores Dry, District 
Administrator for District 8 of Florida's Department of Health and 
Rehabilitative Services, which includes the Sarasota HRS office 
where Cox attempted to apply to become an adoptive parent. 
Defendant/respondent will be referred to herein as "HRS".  

1 

Rodney M. Jackman also sued as a co-plalntiff. He is not 2 

a petitioner herein. 

The circuit court in Monroe County also struck down 9 
63.042(3) as unconstitutional under the Florida Constitution. 
Seebol v. Farie, 16 Fla. L. Weekly C52 (16th Cir. Ct. 1991). HRS 
did not appeal that decision. 

3 
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Court, with which plaintiffs concurred. The district court 

denied the suggestion for certification, and on its own motion 

determined to hear the appeal en banc. 

The district court heard oral argument on September 9, 

1993, and on December 1, 1993, reversed the order of the trial 

court and expressly upheld the constitutionality of section 

63.042(3), Fla. Stat.' The district court disapproved of the 

parties' stipulation to the admission of various factual matters 

in the trial court, and found that "the trial court did not have 

a record to support summary judgment in favor of the plaintiffs 

on any Issue.'' Despite its view of the limited nature of the 

record, the district c o u r t  went on to consider the merits of the 

appeal, and rejected petitioner's claims under the Florida 

Constitution's right to privacy, equal protection and due process 

provisions. In this case of first impression, the district court 

construed each of these provisions adverse to the plaintiffs. 

The petitioner's notice to invoke the discretionary 

jurisdiction of this Court was timely filed on December 29, 1993. 

SUMMARY OF THE ARGUMENT 

This case falls squarely within the discretionary 

jurisdiction of this Court. First, the district court expressly 

upheld 5 63.042(3), Fla. Stat., which prohibits any person in 

Florida from adopting if that person is a homosexual. Moreover, 

A copy of the district court's opinion is attached as 
Exhibit A. It is reported at 18 Fla. L. Weekly D2551. All 
citations herein to the district court's opinion will be indicated 
as "Exhibit A at - 'I. The t r i a l  court's Final Judgment is attached 
as Exhibit B. 

4 
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the district court expressly construed Art. I, §§ 2, 9 and 23, 

Fla. Const., when it rejected's petitioner's claims. 

This Court should exercise its discretionary 

jurisdiction in this case. The district court's concern about 

the trial court record is unfounded, and does not provide a basis 

for this Court to refuse jurisdiction. The record is clear that 

the parties stipulated to the admission into evidence of various 

written materials in lieu of live testimony. The district 

court's disapproval of this procedure does not justify its 

substitution of its own judgment of the evidence for the trial 

court's. Indeed, the district court went even further by relying 

on its own unsupported assumptions to justify reversal. 

This Court should review this decision because it 

raises questions of fundamental importance regarding individual 

rights of Florida's citizens. The errors committed by the 

district court leave countless Floridians uncertain about whether 

and to what extent their rights are protected by this State's 

constitution. Petitioner urges this Court to clear up this 

uncertainty. 

JURISDICTIONAL STATEMENT 

This Court has discretionary jurisdiction to review a 

decision of a district court of appeal that (i) expressly 

declares valid a state statute; and (2) expressly construes a 

provision of the state constitution. Art. V, 5 3 ( b ) ( 3 ) ,  Fla. 

Const.; Fla. R. App. P. 9.030(a)(2)(A)(i) and (ii). In this 

case, the district court expressly declared valid 5 63.042(3), 

3 



Fla. Stat., and expressly construed Art. I, 55 2, 9 and 23, Fla. 

Const. 

ARGUMENT 

I. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW THE 
DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY UPHOLDS A 
STATE STATUTE. 

Plaintiffs filed this action challenging § 63.042(3), 

Fla. Stat., both on its face and as applied, under the Florida 

Constitution. 

the lower court's decision, it expressly declared valid the 

When the Second District Court of Appeal reversed 

challenged statute. See, e.q., Exhibit A at 26 n.11 A s  such, 

this case is squarely within the discretionary jurisdiction of 

this Court. See, e.q., Raffield v. State, 565 So. 2d 704 (Fla. 

1990), cert. denied, 498 U.S. 1025, 111 S. Ct. 674, 112 L. Ed. 2d 

666 (1991); Blue Cross and Blue Shield of Florida, Inc. v. 

Matthews, 498 So. 2d 421 (Fla. 1986); Art. V, '5 3(b)(3), Fla. 

Const.; Fla. R. App. P. 9.030(a)(Z)(A)(i). 

11. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW THE 
DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY CONSTRUES 
THREE PROVISIONS OF THE STATE CONSTITUTION. 

Plaintiffs challenged 5 63.042(3), Fla. Stat., under 

Article I, sections 2, 9 and 23 of the Florida Constitution. 

Plaintiffs did not raise any federal constitutional claims. In 

5 This Court also has jurisdiction pursuant to Art. V, § 
3 ( b ) ( 3 ) ,  Fla. Const., and Fla. R. App. P. 9.030(a)(2)(A)(iv), to 
review this case because the district court's decision conflicts 
with this Court's prior cases interpreting Florida's constitutional 
right to privacy. See, e.q., Public Heaith Trust v. Wons, 541 So. 
2d 96 (Fla. 1989); In re: T.W., 551 So. 2d 1186 (Fla. 1989); 
Winfield v. Div. of Pari-Mutuel Wauerinq, 477 So. 2d 544 (Fla. 
1985). 

4 
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rejecting plaintiffs' claims, the district court expressly 

construed each of these state constitutional provisions. First, 

the district court found that an individual's sexual orientation 

does not fall within the realm of interests protected by 

Florida's right to privacy. Exhibit A at 12-16. Second, the 

court concluded that Florida's right to due process does not 

encompass sexual orientation or the decision to apply to become 

an adaptive parent. Exhibit A at 16-19. Third, the district 

court construed Florida's equal protection provision, Art. I, 5 

2, Fla. Const., and its rational basis test, as being satisfied 

SO long as ''any reasonably conceivable state of facts . . . 
could provide a rational basis for the classification." Exhibit 

A at 24 (suatins Heller v. Doe by Doe, U.S. , 113 S. Ct. 

2637, 2643, - L. Ed. 2d - (1993)).6 Therefore, this case 

falls within the discretionary jurisdiction of this Court. See, 

e.a., Laborers' Intern., Local 478 v. Burrouqhs, 541 So. 2d 1160 

(Fla. 1989) (jurisdiction exists where DCA rejected contention 

that county board was exercising judicial power prohibited under 

Art. V, 5 1, Fla. Const.); Matthews, 498 So. 2d 421 (jurisdiction 

conferred where DCA upheld statute against access to court and 

equal protection challenges). 

111. THIS COURT SHOULD EXERCISE ITS DISCRETIONARY JURISDICTION 
TO HEAR THIS CASE. 

A. The District Court's Perceived "Problem" with the Trial 

The district court also implicitly construed Florida's 
due process and equal protection guarantees to be coextensive with 
the corresponding federal constitutional guarantees. Exhibit A at 

6 

16-26. 
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claims, 

Court Record is Misplaced, and should n o t  Bar this 
Court from Exercisinq its Jurisdiction. 

Before going on to rule on the merits of plaintiffs' 

the district court described what it perceived to be a 

"problem of methodology" arising from the trial court 

proceedings: 

The trial court's opinion discusses the 
plaintiffs' "unrebutted and overwhelming 
evidence'' establishing that homosexuals have 
normal abilities to rear children. In truth, 
there is virtually no evidence in the record. 
The parties merely submitted copies of law 
review articles and other reports in 
magazines and journals. 

Exhibit A at 5 (emphasis in original). The district court 

disapproved of this procedure, which it termed " t r i a l  by 

photocopy." - Id. at 7. Despite this disapproval, the record is 

clear that 

the parties stipulated that the case would be 
resolved without t h e  necessity of an 
evidentiary hearing, as follows: That each 
side would submit a brief arguing matters of 
law and citing appropriate cases. In 
addition, each side would attach to its brief 
any scientific data or research it desired 
and would likewise include this material in 
its argument. Each party would (and has) 
stipulated to waive objections of 
authenticity, relevancy, competency and lack 
of predicate or foundation as to each article 
submitted. The Court would then consider and 
weigh such data and research as if presented 
in person by the authors and researchers of 
the articles and papers. 

Exhibit B at 2 n.1. 

The district court was without authority to reject this 

evidence out of hand, simply because it disliked the procedure 

agreed to by the parties. "First, it is not the function of an 

6 



appellate court to reevaluate the evidence and substitute its 

judgment for that of the jury." Hslman v. Seaboard Coast Line R. 

co., 349 So. 2d 1187, 1189 (Fla. 1977). "Second, if there is any 

competent evidence to support a verdict, that verdict must be 

sustained regardless of the District Court's opinion as to its 

appropriateness." - Id. These principles hold true when findings 

of fact are made by the trial court; they art3 entitled to the 

same weight as a jury verdict. Marsh v. Marsh, 419 So. 2d 629, 

630 (Fla. 1982). The district court had no authority to 

substitute its judgment for that of the trier of fact. Horatio 

Enterprises, Inc. v. Rabin, 614 So. 2d 555 (Fla. 3d DCA 1993); 

Plaza Builders, Inc. v. Reuis, 502 So. 2d 918 (Fla. 2d DCA 1987); 

Williams v. Dolphin Reef, Ltd., 455 So. 2d 640 (Fla. 2d DCA 

1984). "It is not the prerogative of an appellate court, upon a 

-- de novo consideration of the record, to substitute its judgment 

fo r  that of the trial court." Shaw v. Shaw, 334 So. 2d 13, 16 

(Fla. 1976); Brandenburq Investment Corporation v. Farrell 

Realty, Inc., 463 So. 2d 558, 560 (Fla. 2d DCA 1985). The 

district court's rejection of the trial court's findings based on 

the evidence in the record, and of the parties' stipulation to 

admission of that evidence, was clearly error. 

Not only did the district court exceed its authority by 

rejecting the evidence introduced by the parties, it alsa relied 

on its own wholly unsupported assumptions to justify reversal of 

the trial court's judgment. For example, in finding that the 

statute survived rational basis review, the district court 

7 



concluded that "[gliven that adopted children tend to have some 

developmental problems arising from adoption or from their 

experience prior to adoption, it is perhaps more important for 

adopted children than other children to have a stable 

heterosexual household during puberty and the teenage years." 

Exhibit A at 25.7 This series of assumptions, on w h i c h  the 

district court relied in upholding the statute, has absolutely no 

basis in the record. 

In short, the district court's concern about the trial 

court record was both unfounded and erroneous. The district 

court exceeded the scope of its appellate authority by 

substituting its view of the record and its unsubstantiated 

assumptions for the considered judgment of the trial court. 

minimum, if the district court legitimately viewed the record as 

insufficient to support summary judgment for the plaintiffs, its 

proper course should have been to reverse the trial court's 

judgment and remand for trial of the disputed issues of fact. 

At a 

B. This Court Should Accept Jurisdiction and Review the 
Merits of this Challenae. 

This case raises questions of the utmost importance 

which can and should now be settled by this Court. Courts across 

the state are Looking to this Court and this case to provide 

The district court made this assumption pursuant to its 
application af the rational basis test: "If there is 'any 
reasonably conceivable state of facts that could provide a rational 
basis for the classification,' the courts must defer to the 
legislature." Exhibit A at 24 (uuotina Heller v. Doe bv Doe, 113 
S. Ct. at 2642). Indeed, the district court's assumption is based 
on no "state of facts" whatsoever. 

7 



guidance on these questions of first impression.' 

The district court's decision fails to settle these 

questions because: 

(1) as explained above, it erroneously substitutes its 

judgment and unproven assumptions in place of the facts as found 

by the trial court; 

( 2 )  it improperly rejects petitioner's vagueness 

challenge by conceiving a definition of the statutory term 

"homosexual" with no basis I n  the text of the statute or its 

legislative history; 

(3) it falls to give due consideration to Florida's 

constitutional provisions using the primacy approach dictated by 

this Court in Travlor v. State, 596 So. 2d 957 (Fla. 1992). 

Instead, the district applied a purely federal constitutional 

analysis to petitioner's claims under Florida's equal protection 

and due process provisions; 

(4) it misconstrues petitioner's argument based on 

Florida's constitutional guarantee of the right to privacy. The 

district court mistakenly analyzed this case as involving an 

"unwarranted governmental inquiry concerning private matters". 

Exhibit A at 14. It summarily rejected the crux of petitioner's 

privacy claim -- that his sexual orientation is within the zone 
of personal autonomy interests guarded by the right to privacy 

Petitioner knows of at least one other case that also 
challenges the constitutionality of 5 63.042(3), Fla. Stat., in 
which the court and the parties are awaiting a final decision in 
the instant case. See Amer v. Johnson, et al., case no. 92-14370 
(17th Cir. Ct., Broward County) filed May 28, 1992. 

8 
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from governmental interference. 

These are among the errors petitioner hopes this Court 

will correct by exercising its discretionary jurisdiction to hear 

this case. Petitioner does not seek an unqualified right to 

adopt. Rather, he seeks the right to be considered on the same 

terms as every other prospective adoptive parent in Florida -- 
that is, with the best interests of a particular adoptive child 

in mind. Florida's ban on a l l  adoptions by homosexuals is 

outdated, irrational, and based on unfounded fears and prejudices 

toward lesbians and gay men. It violates petitioner's rights to 

privacy, equal protection and due process, all as guaranteed by 

the Florida Constitution. 

CONCLUSION 

For the foregoing reasons, petitioner James W. Cox 

respectfully requests that this Court exercise its discretionary 

jurisdiction to hear this case. 

Respectfully submitted, 

NINA E. VINIK 
American Civil Liberties Union 
Foundation of Florida, Inc. 

225 N.E. 34 Street Suite 102 
Miami, FL 33137 

Florida Bar No.: 909882 
(305) 576-2337 

DORIS BUNNELL 
406-B 13th Street West 
Bradenton, FL 34205 

Florida Bar. No.: 793140 
(813) 748-1227 

Attorneys for the Petitioner 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Petitioner's Jurisdictional Brief has been furnished by 

U . S .  mail this 7 * d a y  of January, 1994 to: Linda K. Harris, 

Department of Health and Rehabilitative Services, 1323 Winewood 

Boulevard, Building One-Room 407, Tallahassee, FL 32399-0700 and 

to Anthony DeLuccia, Department of Health and Rehabilitative 

Services, 2295 Victoria Avenue, (256 -A) ,  Fort Myers, FL 33901. 

- 
N. 

- - ~- 
INA E. VINIK 
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ALTENBERND, Judge. 
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The plaintiffs, Mr. Cox and M r .  Jackman, voluntarily 

disclosed to HRS that they are homosexual. 

the opportunity to apply to adopt a child because section 

63.042(3), Florida Statutes (1991), prohibits adoptions by 

homosexuals. At summary judgment, they convinced the trial court 

that this statute is unconstitutional for several reasons. we 

reverse because the plaintiffs failed to establish that the 

legislature lacked the constitutional power to make this public 

policy decision. 

the wisdom of the strictures that our society has historically 

placed upon homosexual activity cannot and should not be resolved 

today in this court. For purposes of governance, the legislature 

is the proper forum in which to conduct this debate so long as 

its decisions are permitted by the state and federal  

constitutions. 

Each has been denied 

The debate over the nature of homosexuality and 

I. PROCEEDINGS IN THE TRIAL COURT 

The factual record in this case is very limited. . It is 

undisputed that Mr. Cox attempted to sign up for HRS parenting 

classes in Sarasota, Florida, on March 22, 1991. At that time, 

he voluntarily disclosed that he is homosexual, Mr. Jackman took 

the same steps on April 3 ,  1991. HRS became aware that the two 

men lived at the same address and sent them a letter in late 

April advising them that HRS would not accept an application f o r  

the adoption of a child from either man in light of section 

-2- 
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63 .042  ( 3 ) .  That statute, enacted' in 1977, provides: "No person 

eligible to adopt under this statute may adopt if that person is 

a homosexual." See Ch. 7 7 - 1 4 0 ,  Laws of Fla. 

After receiving the letter, the t w o  men filed this 

action to declare section 63.042(3) unconstitutional on its face 

and as applied to them. They based their complaint on the right 

of privacy, substantive due process, and equal protection. Both 

sides filed motions for summary judgment, and the trial court 

decided to determine the facial validity of the statute based on 

the above-described facts and any information the parties wished 

to provide to the court. By stipulation, the parties filed 

copies of various law review articles and other reports, edi- 

torials, and discussions appearing in magazines and journals. 

Although both Mr. Jackman and Mr. Cox admitted that they are 

homosexual and claimed no confusion concerning the definition of 

that term, the trial court asked the parties to brief  the poten- 

tial ambiguity of the undefined statutory word, "homosexual." 

The trial court, relying heavily upon an unappealed 

circuit cour t  opinion in Seebol v. Farie, 16 Fla. L. Weekly C52 

(16th Cir. Ct. 1991), 17 Fam. L. Rep. (BNA) 1331 (Mar. 15, 

1991),* held that section 63.042(3) is void for  vagueness and 

Although the complaint alleges that the letter is attached, 

Because the Seebol decision is not published in an o f f i c i a l  

we have not located a copy of the letter in the record on appeal. 

Florida volume, and to avoid extensive quotations from that 
opinion, we attach a copy of that circuit court opinion as 
Appendix A.  

-3- 
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that it violates homosexuals' rights of privacy and equal protec- 

tion. HRS filed this appeal. 3 

11. A PROBLEM OF METHODOLOGY 

Before addressing the constitutional issues, we consider 

a serious procedural problem arising out of the parties' attempt 

to resolve these issues on summary judgment. 

the facial constitutionality of a statute is a question to be 

resolved by t h e  court, and t h a t  evidence concerning the facts of 

We recognize that 

a specific case are frequently unnecessary. 

Revenue v. Florida Home Builders Ass'n, 564 So. 2d 1 7 3  (Fla. 1st 

D C A ) ,  review denied, 576 So. 2d 286 (1990); Sims v. State, 510 

Department of 

So. 2d 1045 (Fla. 1st DCA 1987). Depending on the nature of the 

statute and the basis for the constitutional challenge, however, 

the issue of facial constitutionality can be a mixed question of 

f a c t  and law. Glendale Fed. Sav. & Loan Ass'n v. State, Dep't of 

.I I n s  485 So. 2d 1321 (Fla. 1st DCA), review denied, 4 9 4  So. 2d 

1150 (Fla. 1986). When the constitutional issue is a mixed ques- 

tion of fact and law, the parties need to present evidence. In 

the absence of prima facie evidence, t h e  party w i t h  the burden of 

proof cannot prevail. We conclude that the constitutional issues 

raised in this case concerning vagueness and equal protection are 

mixed questions of law and f a c t  and that the plaintiffs have 

The Attorney General was properly notified of t h i s  action 
because of the challenge to the constitutionality of a state 
statute. - See § 86.091, F l a .  Stat. (1991). The Attorney General 
declined to appear as a party in defense of the statute. 
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f ailec to present evidence to support the trial court's xu 

this stage of the proceedings. 

ing  at 

The trial court's opinion discusses the plaintiffs' 

"unrebutted and overwhelming evidence'' establishing that homo- 

sexuals have normal abilities to rear children. In truth, there 

is virtually - no evidence in the record. 

submitted copies of law review articles and other reports in 

magazines and journals. 

The parties merely 

4 

There are only two major scientific articles in the 

record. One is a review of research performed by various people. 

J. Charlotte Patterson, Children of Lesbian and Gay Parents, 

Child Dev., Oct. 1992, at 1025. The record contains no informa- 

tion concerning Ms. Patterson's credentials. The review focuses 

not on adopted children, but on the natural children of homosex- 

uals. It discusses the need f o r  future research and does not 

render any scientific or legal opinion concerning the best in- 

terests of children in need of adoption. 

The other major article is a report describing an anony- 

mous survey of only twenty-three homosexual parents and sixteen 

heterosexual single parents. Mary B. Harris & Parlene J. Turner, 

Gay and Lesbian Parents, J. Homosexuality, Winter 1985/86, Vol. 

12. Apparently, this small sample of homosexual households was 

located in New Mexico. The article does not focus on children 

adopted by homosexuals. A professor of "educational foundations" 

These articles are briefly described in Appendix B .  
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and an associate professor of home economics conducted this sur- 

vey. There is no information concerning their expertise in this 

area. The record is also silent on the professional reputation 

and objectivity of the Journal of Homosexuality. 

The parties to this lawsuit suggest that forty-eight 

states permit adoption by homosexuals. If this is true, the 

experience in those states might provide relevant evidence con- 

cerning these constitutional questions. Nevertheless, the record 

contains little, if any, information about children adopted in 

other states. 

Although The Atlantic Monthly has not been recognized as 

an authoritative source on these issues, the plaintiffs filed a 

copy of a noteworthy article f r o m  that magazine. 

Homosexuality and Bioloqy, The Atlantic Monthly, Mar. 1993, at 

4 7 .  The article claims that the "issue of homosexuality has  ar- 

rived at the forefront of America's political consciousness." It 

notes that biology, as a scientific discipline, has begun to ask 

fundamental questions about the nature and causes of homosexual- 

Chandler Burr, 

ity. However, the article maintains that biology has only begun 

to provide "glimmers of answers." Id. at 47. 
discussion describing the preliminary nature of this research, 

the article observes: "[I]t would be wise to acknowledge that 

science can be a rickety platform on which to erect an edifice of 

sights." Id. at 65. 

After a lengthy 
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The parties have not established that the materials in 

this record are the type of information that a trial court may 

accept through judicial notice. See g 9 0 . 2 0 2 ( 1 1 ) ,  ( 1 2 ) ,  Fla. 

Stat. (1991). 

the type of data reasonably relied upon by experts on these sub- 

jects and no expert witnesses were called to discuss or explain 

these reports. - See 5 90.704, Fla. Stat. (1991). Neither the 

trial court nor this court has the training and expertise neces- 

sary to evaluate and apply the scientific studies in the record. 

No showing was made that these articles would be 

Although "trial by photocopy" may have been less costly 

to the parties, t h e  issues before the court involve the constitu- 

tionality of a statute enacted by a majority vote in both houses 

of the legislature and signed into law by the Governor. These 

issues are important to the people of this state. The parties 

could not use this procedure simply to overlook or ignore un- 

proven and disputed issues of fact. The trial court did not have 

a record to support a summary judgment in favor of the plaintiffs 

on any issue. Accordingly, we must reverse this summary judg- 

ment. 

111. THE QUESTION OF VAGUENESS: 
HOMOSEXUAL ORIENTATION V. HOMOSEXUAL ACTIVITY 

Section 63.042(3) does not define "homosexual." Despite 

the fact that the statute has been in effect since 1977, there 

are no reported cases in which a litigant has ever alleged that 

the term "homosexual" in section 63.042(3) is unconstitutionally 

vague. We have not been provided with any legislative history 
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suggesting that anyone has ever attempted to amend this statute 

because of any perceived ambiguity. Mr. Cox and Ms. Jackman have 

admitted that they are homosexual and have never alleged that 

they found the term to be unconstitutionally vague. 

troubled by the trial court's unilateral amendment of the plain- 

tiffs' complaint to add a constitutional due process theory that 

the parties had not chosen to litigate. The plaintiffs have not 

established that this statute is unconstitutionally vague. 

Thus, we are 

The only other state that has enacted a similar statute 

is New Hampshire. See N.H. Rev. Stat. Ann. g 170-B:4 (1991). 

That statute has withstood constitutional scrutiny. See Op. of 

the Justices, 530 A.2d 21 (N.H. 1987). The New Hampshire statute 

defines "homosexual" as "any person who performs or submits to 

any sexual act involving the sex organs of one person and the 

mouth or anus of another person of the same gender." N.H. Rev. 

Stat. Ann. 8 1780-B:2 (1991). In upholding its statute, the New 

Hampshire Supreme Court limited its definition to persons volun- 

tarily engaging in homosexual activity reasonably close in time 

to the filing of the adoption application. Op. of the Justices, 

530 A.2d at 294-295 .  

HRS argues that the Florida statute can be reasonably 

interpreted to include the same concepts as those employed in the 

New Hampshire definition. HRS does not claim that the statute 

applies to persons who merely have some degree of homosexual 

orientation or to people who have experimented with homosexual 

activity in the past. HRS does not intend to bar adoption based 

-8- 



on homosexual orientation, b u t  only when it knows of current, 
voluntary homosexual activity by an applicant. 5 

The legislature need not define every w o r d  in a statute 

to survive a vagueness challenge. It is merely necessary f o r  the 

legislature to give adequate notice of what conduct is prohibited 

by the statute and to provide clarity sufficient t o  avoid arbi- 

trary and discriminatory enforcement. 

Assln v. Department of Natural Resources, 453 So. 2d 1351 (Fla. 

1984). This analysis is performed from the perspective of a 

person of common understanding and intelligence. Schultz v. 

State, 361 So. 2d 416 (Fla. 1978). This standard is less strin- 

Southeastern Fisheries 

gent when the statute is not a criminal statute. Villaqe of 

Hoffman Estates v. Flipside, Hoffman Estates, I n c . ,  455 U.S. 489, 

102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982); D'Alemberte v. 

Anderson, 349 So. 2d 164 (Fla. 1977); State v. Wershow, 343 So. 

2d 605 (Fla. 1977); Florida Businessmen for  Free Enter. v. City 

of Hollywood, 673 F.2d 1213 (11th Cir. 1982). 

If possible, this cour t  must construe section 63.042(3) 

in a manner that upholds the statute. Corn v. State, 332 So. 2d 

4 (Fla. 1976). A reasonable construction of a statute by an 

agency charged with its administration is entitled to great 

weight. Department of Ins. v. Southeast Volusia Hosp. Dist., 438 

In this context, it is noteworthy that a recent amendment to 
the Rules Regulating the Florida Bar prohibits a lawyer from 
knowingly discriminating against a litigant based on 'Isexual 
orientation." The amendment to rule 4-8.4 becomes effective 
January I, 1994. 
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So. 2d 815 (Fla. 1983), appeal dismissed, 466 U . S .  901 (1984). 

We conclude that HRS has reasonably construed the statute to 

apply only to applicants who are known to engage in current, 

voluntary homosexual activity. We conclude that an ordinary 

person would realize that the legislature had not created a rule 

concerning a person's thoughts, b u t  rather a person's conduct. 

On the basis of this record, we cannot  hold that the legislature 

was required to use precise anatomical language in order f o r  a 

person of common understanding and intelligence to appreciate 

that the homosexual activity intended by the Florida statute is 

the same as that described in the New Hampshire statute. 

6 

Our interpretation of this undefined term is comparable 

to the supreme court's efforts to provide a workable interpseta- 

tion of the term "professional" in a statute of limitations. 

Pierce v. AALL Ins. Inc., 531 So. 2d 84 (Fla. 1988); Garden v. 

Frier, 602 So. 2d 1273 (Fla. 1992). Section 95.11(4)(a), Florida 

Statutes (1983), provided a shortened statute of limitations f o r  

claims against professionals, but did not provide a statutory 

definition of "professional." In light of the obligation to 

provide a construction that upholds the  statute, the supreme 

We have obtained and reviewed the legislative history con- 
cerning chapter 77-140.  At various hearings, legislators ex- 
pressed some concern about the need for a definition. One 
legislator observed that a dictionary definition of "homosexual" 
was based on sexual desire and not on sexual activity. I n  
rejecting the need f o r  a statutory definition, the  legislature 
appears to conclude that sexual desire is not the controlling 
issue and that citizens did not need a definition to know the 
nature of the conduct that was being regulated in t h e  best 
interests of children. 

-10- 



court provided a judicial definition that limited the term, 

"professional," to vocations requiring a college education as a 

requirement for a license. If anything, the definition of 

homosexuality that we employ in this case requires less judicial 

construction of the statute than was required in Pierce and 

Garden. 

We recognize that a definition of "homosexual," limited 

to applicants who are known to engage in current, voluntary 

homosexual activity, draws a distinction between homosexual 

o r i e n t a t i o n  and homosexual activity. We understand that some 

people have concluded that it is unreasonable or unfair to d i s -  

tinguish homosexual orientation from homosexual activity. They 

believe that the activity is nothing more than an inevitable ex- 

pression of the arientation. They believe that both homosexual 

orientation and activity are caused by biological or environ- 

mental factors beyond the control of the individual. In their 

opinion, homosexual conduct is not a voluntarily chosen life- 

style. From this perspective, a rule which discriminates against 

the activity is no different than a rule which discriminates 

against the orientation. 

In contrast, other people maintain that homosexual 

activity is severable from homosexual thought. They believe that 

homosexual conduct should be regulated by the state. As a re- 

sult, some types of homosexual conduct have long been the subject 

of criminal statutes. See FI 800.02, Fla. Stat. (1991). The 

United States Supreme Court has held that statutes regulating 
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homosexual sodomy do not violate federal due process. Bowers v. 

Hardwick, 478 U.S. 186, 1 0 6  S. Ct. 2841, 92 L. Ed. 2d 140  (1986). 

At this time, the orientationlactivity question is 

simply a matter upon which reasonable persons can and do d i s -  

agree--as a matter of scientific fact and as a matter of moral, 

religious, and legal opinion. Certainly, the record presented to 

the trial court and to this court does not end the debate. Under 

these circumstances, the legislature is constitutionally per- 

mitted to reach its own conclusions on the validity of the dis- 

tinction between homosexual orientation and activity without any 

mandate from this court. 

IV. THE RIGHT OF PRIVACY 

The trial court determined that section 63.042(3) vio- 

lates the Florida constitutional right of privacy under article 

I, section 23. In so doing, it was strongly influenced by the 

earlier trial court decision in Seebol. Both decisions focus on 

a perceived right of privacy concerning sexual orientation. 

Neither decision evaluates the statute if the definition of 

"homosexual" is limited to current voluntary sexual conduct. In 

our opinion, neither decision gives sufficient consideration to 

the fact that the statute does not establish a governmental 

intrusion into a person's private life; it bars the statutory 

privilege to adopt a child when it is known that the applicant is 

homosexual. 

rule that HRS is entitled to summary judgment on these issues. 

We reverse this holding in the summary judgment and 
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These plaintiffs presented a narrow privacy issue. M r .  

Cox and Mr. Jackman voluntarily admitted that they are homo- 

sexual. 

f ac t  that they have willingly disclosed. Moreover, they do not 

They cannot claim an expectation of privacy concerning a 

object to revealing their homosexuality on an adoption applica- 

tion. Further, they agree that HRS may make this inquiry. They 

simply believe that Florida should treat information concerning 

their current sexual activity as one of the many factors involved 

in the decision to approve an application. 

o t h e r  states take this approach. 

They argue that many 

Article I, Section 23, of the Florida Constitution 

"Every natural person has the right to be let alone and states: 

free from governmental intrusion into his [or her] private life 

except as otherwise provided herein." The right to privacy is a 

fundamental right. Winfield v. Division of Pari-Mutuel Waqesinq, 

Dep't of Bus. Req., 477 So. 2d 544 (Fla. 1985); In re T.W., 551 

So. 2d 1186 (Fla. 1989); In re Browninq, 568 So. 2 6  4 (Fla. 

1990). When this right applies, governmental intrusion must 

serve a compelling state interest. Winfield, 4 7 7  So. 2d 5 4 4 .  

Although the boundaries of the right to privacy are 

still evolving in the courts, the right has been applied: (1) to 

protect natural persons from public disclosure of personal mat- 

ters by the government; ( 2 )  to prohibit unwarranted governmental 

inquiry concerning private matters; and ( 3 )  to create a zone of 

autonomy protecting personal decisionmaking, especially concern- 

ing issues of health. See In re T.W., 551 So. 2d at 1192. On 

its face, section 63.042(3) does not implicate these concerns. 
- 
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Section 63.042(3) denies one group of natural persons 

the opportunity to adopt based upon their known sexual activi- 

ties. It does not  require public disclosure of personal matters.  

Indeed, chapter 6 3  makes the files and the proceedings concerning 

adoptions confidential. 9 63.162, F l a .  Stat. (1991). 

This statute does not compel unwarranted inquiry con- 

cerning private matters. In fact, t h i s  statute does not mandate 

any specific inquiry concerning an applicant I s  background. 

this case, the state did not demand secret information; the 

plaintiffs voluntarily provided t h e  information. 

r i g h t  of privacy is attached and the delineated standard applied, 

a reasonable expectation of privacy must exist." Winfield, 477 

So. 2d at 547. 

In 

"[Bfefore the 

Moreover, adoption is simply not a private matter. As 

the trial court recognized, adoption is not a right; it is a 

statutory privilege. Hamilton v. Beard, 490 So. 2d 1297 ( F l a .  2d 

DCA 1986); 2 C . J . S .  Adoption of Persons gj 3 (1972). Thus, 

adopting a child is not the same as choosing to have a natural 

family. - Cf. Smith v. Orqanization of Foster Families for 

Equality & Reform, 431 U.S. 816, 97 S. Ct. 2094, 53 L. Ed. 2d 14, 

(1977) (drawing a distinction between foster families and natural 

parents). We recognize that certain fundamental constitutional 

We distinguish t h e  Third District I s  recent opinion concerning 
a municipal regulation requiring all job applicants to sign an 
affidavit stating that they have not used tobacco for at least 
one year. Kurtz v. City of North Miami, 18 F3a. L. Weekly D2210 
(Fla. 3d DCA Oct. 12, 1993). In that case, the recrulation ex- 
pressly required governmental inquiry concerning p;ivate matters. 
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rights are  involved in an established parent/child relationship. 

Santosky v. Kramer, 455 U.S. 745,  102 S, Ct. 1388, 7 1  L. Ed, 2d 

599 (1982); Meyer v .  Nebraska, 262 U.S. 3 9 0 ,  4 3  S. Ct. 625, 67  L. 

Ed. 2d 1042 (1923). A person who asks the state for the 

privilege to adopt does not have a fundamental right arising from 

an existing family relationship. Instead, the applicant asks the 

state to make a decision in the best interests of a child in need 

of adoption. 

To make decisions that accord with the best interests of 

children, government agencies and courts are clearly entitled to 

conduct extensive examinations into the background of prospective 

parents. These plaintiffs have not argued that such investiga- 

tions violate t he  right of privacy. 

had been invoked concerning such an investigation, it is clear 

that the best interests of a c h i l d  can create a very substantial 

state interest. See Department of Health & Rehabilitative Servs. 

v. Privette, 617 So. 2d 305 (Fla. 1993). 

Even if the r i g h t  of privacy 

This statute does not necessarily intrude into any 

protected zone of autonomy concerning personal decisionmaking. 

As explained above, t h e  decision to adopt a child in Florida is 

not a private decision. Even assuming that the decision to 

engage in homosexual activity were within a zone of autonomy, 

this statute does not directly interfere with that decision. It 

does not limit anyone's private sexual life; it limits one's 

ability to adopt a child in Florida if the state knows that the 

person is homosexual. Many private decisions indirectly limit 
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one's ability to obtain statutory privileges. 

limitations do not render statutory privileges unconstitutional 

under the right o f  privacy. 

Such indirect 

The standard HRS form f o r  application to adopt a c h i l d  

See HRS- a sks  whether the applicant is homosexual or bisexual. 

CYF Form 5071, Adoption, Paternity and other Florida Family 

Practice, 9 2.26 (2d ed. 1992). The plaintiffs argue that the 

application f o r  admission to the bar contains many personal 

questions, and that the practice of law is a privilege somewhat 

similar to the opportunity to adopt. 

supreme court has analyzed mental hea l th  questions on the 

application for admission to the bar under the right of privacy, 

using a compelling state interest test. Florida Bd. of Bar 

Examiners re: Applicant, 4 4 3  So. 2d 71 (Fla. 1983). They sug- 

gest that the  same compelling state interest test should be used 

in t h i s  case. 

They observe that the 

We decline to decide whether the HRS application should 

be so analyzed. 

the  contents of the application form. 

In this case, we have no controversy concerning 

Likewise, we do not need 

to determine what steps HRS would be entitled to take in the best 

interests of children if an applicant declined to answer these 

questions. See Privette, 617 So. 2 6  305. 
_I 

V. DUE PROCESS 

The t r i a l  court has not directly ruled upon the  plain- 

tiffs' substantive due process claim. It did, however, 



extensively rely upon t h e  decision in Seebol, which expressly 

held the statute unconstitutional under a substantive due process 

analysis. Moreover, an analysis of fundamental rights under due 

process is necessary to determine whether strict scrutiny applies 

under the right to equal protection. Accordingly, we conclude 

that a brief Consideration of due process is appropriate. 

Both the United States Constitution and the Florida 

Constitution limit the application of due process to deprivations 

of "life, liberty or property." U.S. Const. amend. XIV; Art I, § 

9, Fla. Const. The plaintiffs do not seriously argue that the 

statutory privilege of adoption invokes an interest in life or in 

property. They argue that the statute invokes an interest in 

liberty. 

From the usage of "liberty" in everyday language, a per- 

son might think that adoption was a "liberty" in a free society. 

However, fo r  the purpose of explaining due process as a matter of 

constitutional law, ''liberty" must be carefully defined. The 

courts have been cautious in extending the concept of liberty 

beyond a person's physical freedom. A broad definition of 

"liberty" f o r  due process analysis would substantially change the 

balance of powers between the federal government and those of the 

states, and between the judicial and legislative branches of 

government. Accordingly, liberty interests that do not involve 

physical freedom must be "fundamental liberties" before they are 

protected by due process. Such liberties must be "implicit in 

the concept of ordered liberty." B o w e r s ,  4 7 8  U.S. at 191. They 
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are freedoms "deeply rooted in this Nation's history and 

tradition." Id. at 192. - 

We agree with t h e  New Hampshire Supreme Court that the 

opportunity to adopt an unrelated child is not a fundamental 

liberty. Op. of the Justices, 530 A.2d  21 (N.H. 1987). 

Similarly, the United States Supreme Court has held that the 

decision to engage in homosexual activity is not a fundamental 

right. Bowers, 478 U.S. 186 (1986). 

The plaintiffs correctly argue that, under t h e  doctrine 

of primacy, we are not compelled to interpret Article I, Section 

9 ,  of the Florida Constitution as narrowly as the United States 

Supreme Court has interpreted the Fourteenth Amendment. Traylor 

v. State, 5 9 6  So. 2d 9 5 7  (Fla. 1992). Accordingly, they suggest 

that we are not bound by Bowers as a matter of sta te  constitu- 

t i o n a l  law. 

The Due Process Clause in t h e  United States Constitution 

and the similar clauses in the state constitutions, however, have 

a shared and overlapping history. 

appropriate for this court, as a matter of state constitutional 

law, to depart from a recent United States Supreme C o u r t  ruling 

under a virtually identical federal constitutional clause unless 

we are convinced that aspects of Florida's constitution, law, or 

announced public policies clearly justify such a departure. 

have considered Florida's right of privacy under article I, 

section 2 3 ,  and the basic rights described in article I, section 

We conclude that it is.not 

We 
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2 .  We are not convinced t h a t  t h e s e  aspects of the Florida 

Constitution expand the concept of liberty under article I, 

section 9, so that homosexuality is a fundamental right. The 

plaintiffs have not clearly established a valid legal justifica- 

tion for this court to depart from the rule announced in Bowers. 

VI. EQUAL PROTECTION 

Adopting the analysis in Seebol, the trial court held 

that section 63.042(3) violates equal protection under either the 

strict scrutiny or the rational basis standard. We conclude that 

the plaintiffs have established no right to strict scrutiny and 

have not established that the statute fails the rational basis 

test. 

"All natural persons are equal before the law. . . . "  
Art. I, g 2, Fla. Const. No state "shall deny to any person 

within its jurisdiction the equal protection of the laws." U.S. 

Const. amend. XIV. These constitutional rights do not prohibit 

the legislature from distinguishing among categories of persons 

in statutes. They do, however, entitle the plaintiffs to a 

judicial review of section 63.042(3) to assure that the category 

established in that statute withstands the analysis created by 

the courts to implement the right to equal protection. 

There are two long-established standards applicable to 

equal protection review: strict scrutiny and rational basis. In 

recent years, the courts have also begun to recognize a category 

of intermediate review. See City of Cleburne v. Cleburne Livinq 
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Center, 4 7 3  U . S .  4 3 2 ,  1 0 5  S. Ct. 3249 ,  87 L. Ed. 2d 313  (1985). 8 

Intermediate review has been applied primarily in the context of 

gender and illegitimacy, as biological conditions beyond the 

control of the individual. Mississippi University for Women v. 

Hoqan, 458 U.S. 718, 102 S .  Ct. 3 3 3 1 ,  73 L. Ed. 2d 1090 (1982); 

Lalli v.  Lalli, 439 U.S. 259, 9 9  S .  Ct. 518, 58 L. Ed. 2d 503 

(1978); Cf. Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 

307, 9 6  S. Ct. 2562, 49 L. Ed. 2d 520 (1976) (rational basis test 

applies t o  age categories). The trial court did not rely upon an 

intermediate review. 

review nor provided case law from other courts adopting such an 

approach to homosexual activity. Accordingly, we limit our  

analysis to the two better-established standards of review. 

Heller v. Doe by Doe, - u.s.-, 113 S. Ct. 2637, 

The parties have neither argued for such a 

See 
I 

L. Ed. 2d 
I 

(1993) 

raised in the trial court). 

(declining to consider an equal protection standard not 

Equal protection analysis requires strict scrutiny by the 

judiciary only in cases involving fundamental rights or a suspect 

c las s .  Murqia, 427 U . S .  3 0 7 .  A s  discussed in the preceding 

section, neither the statutory privilege to adopt nor the choice 

The concurring opinion of Justice Stevens in City of 
Cleburne, in which Chief Justice Rehnquist joined, suggests that 
the Court has not adopted three rigid tests but rather "a con- 
tinuum of judgmental responses to differing classifications." 
105 S .  Ct. at 3260. The separate opinion of J u s t i c e  Marshall, 
joined by Justices Blackmun and Brennan, regards as "superfluous" 
the discussion of heightened scrutiny in Justice White's opinion 
for the court. 
Cleburne contained a holding that established specific levels o f  
equal protection review. See Heller v. Doe by Doe, 113 S .  Ct. 
2 6 3 7 ,  2650 (1993) (Blachun,J., dissenting). 

Thus, it is not entirely clear that City of 
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to engage in homosexual activity involves a fundamental right. 

Thus, strict scrutiny can apply in this case only if homosexual 

activity creates a suspect classification. 

In a recent Colorado case, the court applied a s t r i c t  

scrutiny analysis to bar enforcement of an amendment to the 

Colorado Constitution that expressly gave no protected status to 

homosexual orientation. Evans v .  Romer, 854 P.2d 1270 (Colo. 

1993). That court, however, did not treat homosexuals as a 

suspect class and noted that p r i o r  cases had declined to treat 

homosexuals as a suspect class. - Id. at 1277. 

In Florida, the supreme court has ruled that the mere 

f ac t  that an applicant for  membership in the Florida Bar reveals 

a homosexual orientation, as compared ta current homosexual 

activity, is not a basis for  exclusion from membership in the 

Florida bar. In so ruling, the court examined its own standards, 

not those of the legislature, and conducted the examination under 

the rational basis standard. In re Florida Bd. of Bar Examiners, 

358 So. 2d 7 (Fla. 1978). We have located no Florida appellate 

precedent adopting a strict scrutiny review. 

The Kentucky Supreme Court issued a lengthy opinion in 

1992 which held the state's sodomy statute unconstitutional under 

the state's constitution. Commonwealth v. Wasson, 842 S.W.2d 487 

(Ky. 1992). The majority declined to distinguish between homo- 

sexual orientation and homosexual activity. There is language in 

that opinion suggesting that homosexuality is a suspect class, 

but the critical analysis seems to apply a rational basis test. 
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In the federal courts, neither homosexual orientation nor 

homosexual conduct has been determined to be a class requiring 

strict scrutiny review. Ben-Shalom v. Marsh, 881 F.2d 454 (7th 

Cir. 1989), cert. denied, 494 U . S .  1004 (1990); Hiqh Tech Gays v. 

Defense Industrial Security Clearance Office, 8 9 5  F . 2 d  563 (9th 

Cir. 1990); Pruitt v. Cheney, 963 F.2d 1160 (9th Cir. 1991), 

cert. denied, 113 S .  Ct. 655 (1992) .’ We conclude that the 

plaintiffs have no t  established a basis f o r  strict scrutiny 

review in this case. 

Under the rational b a s i s  test, the trial court decided 

that not every homosexual applicant would be an unacceptable 

adoptive parent. It believed that the legislature could not 

exclude homosexuals as a group if some members of that class 

could be good parents. 

articles indicating that homosexuals who have children from prior 

The trial court was impressed by the 

marriages tend to be good parents. The trial c o u r t  recognized 

the presumption of constitutionality that exists under the 

rational basis test, b u t  concluded that the plaintiffs had 

overcome this presumption with “objective evidence.” 

We recognize that at least one judge has taken the position 9 

that homosexuality is a suspect class. See Watkins v. United 
States Army, 875 F.2d 699, 724-28 (9th Cir. 1989) (Norris, J., 
concurring), cert. denied, 498 U.S. 957 (1990). Likewise, some 
law review articles have advocated this approach. - See Note, The 
Constitutional Status of Sexual Orientation: Homosexuality as 
Suspect  Classification, 98 Harv. L. Rev. 1285 (1985); Note, & 
Argument f o r  the Application of Equal Protection Heiqhtened 
Scrutiny to Classifications Based on Homosexuality, 57 S. Cal. 
Rev. 767 (1984). 
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We conclude that the trial court overestimated the power 

of the judiciary under the rational basis test. This test is 

intended to permit the legislature to make most public policy 

decisions without interference from the courts. "This inquiry 

employs a relatively relaxed standard reflecting the Court's 

awareness that the drawing of lines that create distinctions is 

peculiarly a legislative task and an unavoidable one." Murqia, 

96 S. Ct. at 2567. "[LJegislative classifications are valid 

unless they bear no rational relationship to the State's objec- 

tives." Washinqton v. Confederated Bands & Tribes of the Yakima 

Indian Nation, 439 U.S. 463, 501, 99 S. Ct. 740, 762 ,  58  L. Ed. 

2d 740 (1979). A classification is not unconstitutional merely 

because it is imperfect. Dandriqe v Williams, 397 U.S. 471, 90 

S. Ct. 1153, 25 L. Ed. 2d 491 (1970). "Put another way, a statu- 

tory classification such as this should not be overturned 'un- 

less the varying treatment of different groups or persons is so 

unrelated to the achievement of any combination of legitimate 

purposes that we can only conclude that the legislature's actions 

were irrational. ' " Barry v. Barchi, 443 U . S .  55, 67, 99 S. Ct. 

2642, 2650, 61 L. Ed. 2d 365 (1979) (quoting Vance v. Bradley, 

440 U . S .  93, 97, 99 S. Ct. 939, 943, 59 L. Ed. 2d 171 (1979)). 

We are aware that some courts have recently relied on 

C i t y  of Cleburne to apply an "active" rational basis review in 

cases involving homosexual categories. See Hiqh Tech Gays, 895 

F.2d 563; Pruitt, 963 F.2d 1160. Under the "active" test, the 

courts seem to have placed an evidentiary burden on the state to 
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prove a rational basis for a policy that treats homosexuals 

differently. Hiqh Tech Gays, 895 F.2d at 575. 

The Supreme Court, however, has recently reemphasized t h e  

narrowness of rational basis review. Helles, 113 S .  Ct. 2 6 3 7 .  

Under rational basis review, a statute is presumed to be 

constitutional. Until the presumption is overcome, the state has 

no burden of persuasion and "no obligation to produce evidence to 

sustain the rationality of a statutory classification." 

2643. If there is "any reasonably conceivable state of facts 

that could provide a rational basis f o r  the classification," the 

courts must defer to the legislature. at 2642 .  

at 

The s t a t e  clearly has a legitimate governmental purpose 

in seeking to provide for the best interests of children in need 

of adoption. Cf. § 63.022(1), Fla. Stat. (1991) ("It is the 

intent of the legislature to protect and promote the well-being 

of persons being adopted and their natural and adoptive parents 

and to provide to all children who can benefit by it a permanent 

family life . . . . ' I ) .  HRS argues that the legislature can 

rationally decide that this governmental purpose is promoted by a 

total prohibition of adoptions by homosexuals. 

Perhaps the simplest argument in support of this position 

whatever causes a person to become can be summarized as follows: 

a homosexual, it is clear that the state cannot know the sexual 

preferences that a child will exhibit as an adult. Statisti- 

cally, the state does know that a very high percentage of 
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children available for adoption will develop heterosexual prefer- 

ences. As a result, those children will need education and gui- 

dance after puberty concerning relationships with the opposite 

sex. In our society, we expect that parents will provide this 

education to teenagers in the home. These subjects are often 

very embarrassing f o r  teenagers and some aspects of the education 

are accomplished by the parents telling stories about their own 

adolescence and explaining their own experiences with the oppo- 

site sex. It is in the best interests of a child if his o r  her 

parents can personally relate to the child's problems and assist 

the child in the difficult transition to heterosexual adulthood. 

Given that adopted children tend to have some developmental 

problems arising from adoption or from their experiences prior to 

adoption, it is perhaps more important f o r  adopted children than 

other children to have a stable heterosexual household during 

puberty and the teenage years. Without reliance upon any 

unsubstantiated notion that a homosexual parent could "teach" a 

child to become a homosexual, HRS maintains that the legislature 

may still decide that the best interests of children require that 

they be adopted by persons who can and will serve as heterosexual 

role models. 10 

lo 

of this statute, but it is a sufficient reason to support the 
constitutionality of the statute in this case. We note, 
however, that we are not relying upon any possible injury the 
children might arguably sustain due to private biases or 
perceived prejudices against homosexuals. We are not overlooking 
the pressures and stresses that peer groups might place on an 
adopted c h i l d  because of the adoptive parent's homosexual 
activity. We simply are not convinced that such "private biases'' 
are a permissible rational basis to support this statute. See 

This reason may not be the only rational reason in support 
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Certainly, there are people in Florida who strongly d i s -  

Others may believe that agree with this proffered reasoning. 

t h i s  reasoning warrants a denial of most, but not all, adoptions 

by homosexual applicants. The materials placed in this record by 

the plaintiffs, however, have not established that this reasoning 

is irrational nor have they overcome the presumption of constitu- 

tionality. Accordingly, the state has not yet had any obligation 

to provide evidence to support the reasonably conceivable state 

of facts that supply an initial rational basis for its classifi- 

cation. It may be that the legislature should revisit this issue 

in light of the research that has taken place in the last fifteen 

years, but we cannot say that the limited research reflected in 

this record compels the judiciary t o  override the legislature's 

reasoning. 11 

Reversed and remanded. 

FRANK, C .  J., and RYDER, DANAHY, CAMPBELL, SCHOONOVER, HALL, 
THREADGILL, PARKER, PATTERSON, and BLUE, JJ., Concur. 

Palmore v. Sidoti, 466 U.S. 429, 104 s. Ct. 1879 ,  80  L. E d .  2d 
421 ( 1 9 8 4 ) ;  Pruitt v. Cheney, 963 F . 2 d  1160, 1165 ( 9 t h  C i r .  
1991), cert. denied, 113 s .  Ct. 655 (1992). 

T h i s  opinion expressly declares section 63.042(3) to be 
valid a t  least concerning the plaintiffs' challenge under the 
right of privacy. It may also construe a provision of t h e  state 
or federal constitution. As a result, the supreme court should 
have the discretion, but not the obligation, to review this case. 
- See Fla. R. App. P. 9.030(a) ( 2 ) .  In light of the limited record 
on appeal, we question whether this is the appropriate case in 
which to finally resolve these constitutional issues. We have 
declined to certify this case as a matter of great public in- 
terest because of its limited record. 
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APPENDIX A 

Adoption-Statutt prohibiting homosexuals from adopting 
violates plaiatiiTs right to privacy under Florida Constitution 
and rights to equal protection and due process of law under 
Florida and Federd Comtitutiom-htqu~ into applicant’s 
sexunl orientntion and consideration thereof, without regard for 
child’s best inter&, viohtes Florida’s right to privacy-stntute 
not least restrictive menm of promoting compelling government 
interest in protecting best interests of children-Statutory pre- 
sumption that homosexuals would be unfit parents violates due 
prwess rights 
EDWARD SEEBOL, Plainlib, VI. JOHN FAME, District Mminidnlor, 
District Eleven, Florida E-+rtmnl of Hedlh and RrhabXhtivo Scnicra, 
Dcfendanh. 16th Judicial Circuit in and for M o m  Cwnty, Florida. Caw No. 
90-923CA-18. Match IS, 1991. M. Ignrtius Lester, Judge. LYMG. W a m n ,  
Welt Rlrn Bcach, FL. for plaintiff. Modon Lilner, Miami, FL, for dele+ 
danb. 

OPINION 
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Plaintiff, EDWARD SEEBOL, challenges the unconstitu- 
t i o d i t y  of 963.042(3), Flu. S m .  (1990), which prohibits 
homosexuals from adopting. After review of the pleadings and 
law, the court finds that section 63.042(3) violates PlaiotiEI’s 
right to privacy under the Florida Constitution. and his rights to 
equal protection and due process of law under the Florida and 
Federal Constitutions. 
I. FACTUAL BACKGROUND 

A. 13re Florida Adoption Starute 
Adoption is defmed as a personal relationship created by one 

capable of adopting and one capable of being adopted, Korbin v. 
Ginsberg, 232 So.2d 417, 418 (Fla. 4th DCA 1970). Adoption, 
unkncxvn at common law, is statutory in nature and can be de- 
creed only in accordance with statute, id. In adoption p r d -  
ings, as in child custody p r d i n g s ,  the court’s primary duty is 
to serve the best interests of the child, In Re Moption ofH. Y. T, , 
458 So.2d 1127, 1128 (Fla. 1984). The legislative intent of the 
Florida adoption statute is to: 

protect and promote the well-being of persons being adopted and 
their natural and adoptive parents and to provide to all  children 
who can benefit by it a permanent family life. 

563.022, Flu. Star. (1990). Courts arc directed to enter orders as 
deemed necessary and suitable to promote and protect the k t  
interest of the person to be adopted, 3 63.022(2)(1). Suitability to 
adopt has rarely been challenged in Florida; advanced age and 
modest income of prospective adoptive parents have k n  reject- 
ed as grounds to deny adoption, In Re Adoption of Christian, 184 
So.2d 657 (Fla. 4th DCA 1966); In Re Duke, 95 S0.M 909 (Fla. 
1957). In adoption, as b all matters bvolving the care and cus- 
tody of children, Florida courts are continually reminded of their 
obligation to protect the k t  interests of children, see Sulman v. 
Suhan,  510 So.2d 908,909 (Fla. 4th DCA 1987); Bemtein v. 
Bernrtcin, 498 So.2d 1270, 1272 (Fla. 4th DCA 1986). “These 
paramount interests will be protected by the state and by the 
courts, ex mero motu,” Bernstein, id. 

The Florida adoption statute, approved by the legislature in 
1977, Q63.042(3) holds, “No person eligible to adopt under this 
statute may adopt if that person is a homosexual.” Since the 
enactment of the statute, unfoteseen circumstances have occur- 
red. The state of Florida amended its constihttion to provide for a 
right to privacy. Society has become increasingly knowledgeable 
of homosexual behavior and mom tolerant of this sexual orienta- 
tion. Births of substance abused newborns and HIV infected new- 
borns has sharply increased in the state. The Department of 
Health and Rehabilitative Services has experienced a mr- 
responding crisis in the adoption placement of these impaired 
children. 
B. i%e Children ’s Best Interests 
In child custody proceedings, several jurisdictions have re- 

cently determind that the homosexuality ofparents should not be 
a bar to eilher custody or visitation. Marterof Marriage of Cubal- 
guinto, 669 P,2d 886 (Wash. 1983); M A B .  v. R.B., 510 
N.Y.S.2d 960 (N.Y.App. Div. 1986) (impermissible as a matter 
of law to determine custody on basis of father’s homosexual 
orientation); S.N.E, v. R.L.B., 699 P.2d 875 (Alaska 1985) 
(consideration of mother’s homosexual orientation appropriate 
only when shown to have adverse effect on child’s health); 
Ben& v. Patenude, 410 N.E.2d 1207 (Mass. 1980) (mother’s 
homosexual orientation irrelevant to parenting skills). These 
couTts, which have adopted the nexus approach to a parent’s 
homosexuality, consider the parent’s heterosexual or homosex- 
ual activity in custody determinations only if i t  is shown to ad- 
versely affixt the child, see Note, Custody Dererminatiotu In-  
volving the Hornoseruul Pureenr, XXII Family Law Quarterly, 

~ ~~~ 

NO. 1, 76 (1988). Such decisions r e f k t  the results of r e n t  
studies whch have shown cbrldren m i d  by homostxual parwts 
to extubit n o d  behavior patterns, Green, Sarwl Iderrrir) of37 
Children Raised by Homosexual or Transsexual PareMs, 135 h 
J.  Psychiatry, 692.696 (1978). 
Mental health experts h8ve found the hcideoce of --sex 

orientation among the children of homosexual parents as ran- 
domly and in the same proportion as found among children 111 the 
general population, Susoeff, Assessing Children’s Best Iscrerrs 
When a Pareru is Gay or Lesbian: Toward a Rarional C u r d y  
Sfandard, 32 UCLA L. Rev. 852, 882 (1985). Psychiatrisls have 
found that chldren adopt sexual orientatioa independently from 
their parents, Susoeff, supru, and that homosexual n m  and 
women do not learn sexual preference by watching the sexual 
preference of their parents, Note, fie Awwcd Labian Mother 
and Her Right to Child Cutody: A Cottstitdonal Challenge llat 
Can No Longer Be Denied, 12 San Diego L. Rev. 799, 861 
(1979, see olso Benzio v. Patenude, 410 N.E.2d at 1216 (psy- 
chologist testimony that mixed sexual oneatation of parents 
irrelevant to child’s mental health). 

Furthermore, experts agree that a child brought up in the 
tranquil home of a homosexual parent is better off thaa onc grow- 
ing up in a heterosexual home marked by domestic turmoil and 
lack of affection, Note, i’le Awwed Lesbim Mother, supra, at 
860; Benzio v. Putenaude, 410 N.E.2d at 1215 (no evidew that 
children raised with loving couple of same sex are any more 
disturbed, unhealthy, or maladjusted than children raised with 
loving couple of mixed sex). 

Although no appellate decision in Florida has addressed this 
issue, a circuit court recently adopted the nexus approach and 
awarded custody of a child to her deceased mother’s homosexual 
partner, In Re Pearlman, No. 87-24926 DA (Fla. 17th Ck. Ct. 
1989). The court found no evidence that the mother’s partner’s 
sexual preference had previously had, or would in the future 
have, any detrimental effect on the child, id. The court 
recognized the prevailing view in other jurisdictions that homo- 
sexuality should not in itself render a parcnt or custodian un6t for 
custody of, or visitation with, a minor child, id.; mntru Roe v. 
Roe, 228 Va. 722,324 S.E.2d 691 (1985) (father’s homclsexual 
relationship rendered him unfit custodian as matter of law); but 
c f :  J. P. v. P.W., 772 S.W.2d 786 (Mo. So.Dist.Ct.App 1989) 
(court cannot ignore effect parent’s sexual conduct may b v e  on 
child’s future moral development and ordered supervised visita- 
tion with homosexual father). 

The Supreme Court of Ohio recently approved the adoption of 
a special needs child by his psychological counselor wbo is a 
homosexual, In  Re Adoption of Charles B.,  552 N.E.2d 884 
(Ohio 1990). The court’s decision to allow the adoption relied 
heavily upon the absolute lack of evidence in the trial court that 
the adoption would not be in the child’s best interest, id. Testi- 
mony showed, to the contrary, that the adoption would be in the 
child’s best interest because his special needs required 80 adop 
tive parent with stability and flexibility, and the Willingness to 
seek needed services, id.’ It was recognized that permanent 
placement in a judicially approved home environment was pre- 
ferable to confining the child to an institution or to the life of 
transience from one foster home to another, id. at 889. Most 
importantly, Ohio recognized the advisability of permitting 
adoption on a case by case basis since the facts in each adoption 
we will vary, id. Ln deciding whether to approve an adoption, 
the court must consider d l  relevant factors before determining 
whether thechild’s best interest willbe served, id2 
C. PlainriffSeebol 
Plaintiff, Edward Seebol, resides in Key West and applied to 

the State of Florida to adopt a special needs child. Mr. Seek11 has 



k e n  a well respacted mident and businessman of this city for 
twenty years. He has k e n  participating in the state guardianship 
and guardian ad litem programs, and since the mid 1980's he has 
worked rtlcntlessly in AIDS education and assistance to aEected 
individuals. He is presently executive director of AIDS Help, 
h e .  He was notified by the Department of Health and Rehabilita- 
tive Services that since his application response revealed that he 
was a homosexual, the Department was unable to approve his 
application. 
11. Conclusions of Law 

A. lh Right to Privacy in Florida 
The right to privacy in Florida ensures that individuals may be 

free from governmental interference with their sexual oriea- 
tation, Art. I, 523, Fla. Const. During the adoption application 
process, the Department of Health aad Rehabilitative Services 
inquires as to the sexual orientation of applicants. If he p m v -  
tivc parent anmen truthfully that he or she is homosexual, the 
prospective parent is d e e d  ineligible to adopt. Significantly, 
the statute disqualifies not only prospective parents who engage 
in private sexual conduct, but also those who express a mere 
orientation toward homosexuality, even if unaccompanied by 
homosexual behavior. As will lx demonstrated belm, the inqui- 
ry into sexual orientation and consideration thereof, without 
regard for the child's best interests, violates Florida's right to 

The Florida right to privacy has been described as " 'the most 
comprehensive of rights and the right most valued by civilized 
man,' " Rasmussen v. South Florida Blood Service, 500 So.2d 
533,535 (Fla. 1987) [quoting Sfanley v. Georgia, 394 U.S. 557, 
564, 89 S.Ct. 1243, 1248.22 L.Ed.2d 542 (1969)J and has been 
extended to include matters concerning procreation, contracep- 
tion, family relationships, child rearing and education, Roe v. 
Wde, 410 U.S. 113, 152-153, 93 S.Ct. 705, 726-27, 35 
L.Ed.2d 147 (1973); Shevin v. Byron, Hurlus, Schafer, etc., 
379 h.2d 633,636 (Tla. 1980); compare Bowm v. Hardwick, 
478 U.S. 186, 106 S.Q. 2841,92 L.Ed.2d 140 (1986) (no Fed- 
eral Coastitutionalnght to engage in homosexual  dom my).^ 

The right to privacy was adopted in recognition of the state's, 
not the federal government's, responsibility for the protection of 
personal privacy, and w8s intended to encompass a broader 
realm of privacy rights thpn in the Federal Constitution, Wn$eld 
v. Div of Pun*-hfutuel Wagering, 477 So.2d 544 (FIa. 1985). The 
right has ken defined as an imbedded belief, rooted in constitu- 
t i o d  traditions, that the individual has a fundamental right to be 
left alone so that he or she is free to lead a private life according 
his or her beliefs, free from unreasonable government intrusion, 
Public Heulth h r  v. Wotu, 541 So.2d 96 (Fla. 1989). Privacy 
has been used interchangtably with the concept of liberty, both of 
which imply a fundamental right of self determination subject 
only to the state's compelling and overriding interest, In Re 
Guardiamhip of Estelle M. Browning, 15 F.L.W. S459 (Fla. 
Sept. 13, 1990); In Re XW, a Minor, 551 So.2d 1186 (Fla. 
1989); Wnj?eZd. The right to privacy in Florida has been con- 
strued to limit public disclosure of personal matters, Rarmussen 
(confidential b l d  donor information); Winfield (disclosure of 
psychiatric counselling records); to extend to personal decision 
makiag, In Re Guardiamhip of Estelle M. Browning (termination 
of life support for comatose person); Public Healrh Trust v. Worn 
(refusal of blood transfusion for religious reawns); Corbett v. 
D 'Alessandro, 487 So.2d 368 (Fla. 2d DCA), review denied, 492 
So.2d 1331 (Fla. 1986) (removal of masogastric tube); and to the 
right of a teenage woman to decide whether to end her pregnan- 
cy, In  Re T. W , a Minor. 

The Florida Supreme Court has never directly addressed 
whether Art. I, 923 encompasses sexual orientation. However, 

privacy. 

in 1978, hw years before the ratification of Article I. 923, the 
Florida Supreme Court held that a bar candidate's mere prefer- 
ence for homosexuality did not threaten his fitness to practice 
law. In  Re: Ftorida Board of Bur Examinen, 358 S0.U 7 ,  10 
(Fla. 1978). The Florida Supreme Court recognind that 
"[glovernmental regulation in the area of private morality is 
generally considered anachronistic in the absence of a clear and 
convincing showing that there is a substantial connection be- 
tween the priwte acts regulated and public interests and wel- 
fare," id. (citation omitted). In so holding, the Court relied on 
the due process and equal protection clauses, which arc among 
the underpinnings of the right to privacy under the Federal Con- 
stitution. The strong message from In Re: Florida Board of Bar 
Exminers is that sexual orientation WBS entitled, in 1978, to at 
least some masure ofconstitutional protection. 

The fact that hw years later the people chose to expand con- 
stitutional protection for privacy strongly supports the position 
that they felt existing constitutional projections were inadequate 
and that the Florida right to privacy should encompass a.broader 
realm of privacy rights than that in the Federal Constitution, 
WnfteM v. Division of Pari-Mutuel Wagering, 477 S0.2d 544 
(Fla. 1985). That broader realm certainly must include protec- 
tion for an individual's sexual orientation, which is a "decision[ J 
vitally affecting his private life according to his own con- 
science," Public Health T m t  V. Worn, 541 S0.M at 98, and 
protection against penalization of sexual orientation. 

By inquiring into sexual 'orientation, and then pennliziug an 
appl imt  based on his truthful response to that inquiry, the chal- 
lenged statute unconstitutionally punishes the exercise of the 
right to p r i ~ c y  of prospective adoptive parents, 6, Humi v. 
McRae, 448 U.S. 297, 100 S.Ct. 267 1,65 L.Ed.2d 784 (1980). 
In Hurris, 448 U.S. at 317, 100  S.Ct. at 2688, the United States 
Supreme Court, while upholding restrictions on federal funding 
for ahrtions, recognized a distinction between not subsidizing 
the exercise of constitutional rights and penalizing the exercise of 
those rights: 

A substantial constitutional question would arise if Congress had 
attempted to withhold all medicaid benefits from an othenvise 
eligible candidate simply because that candidate had exercised 
her constitutionally protected freedom to terminate her pregnan- 
cy by abortion. This would be analogous to Sherbert Y. V e m r ,  
374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965, , where this 
Court held that a State may not, consistent with the First and 
Fourteenth Amendments, withhold all unemployment compensa- 
tion benefits from a claimant who would otherwise be eligible for 
such benefits but for the fact tbat she is unwilling to work one day 
per week on her Sabbath. 
The statute cballenged here attempts to withhold the benefits 

of adoption to an otherwise qualified andidate because of that 
person's sexual orientation, and thus penalizes the exercise of 
that right. 

The question, then, becomes whether the state has a com- 
pelling interest in inquiring into sexual orientation and, if so, 
whether its interest is advanced by this statutory scheme through 
the least intrusive means, In Re T. W., a Minor, 551 So.2d at 
1192. In this case, the state has asserted no compelling interest, 
or, for that matter, any substantial or even rational interest. 

Even if it had, the government interest involved is protecting 
the best interests of children to be adopted, and providing all 
children who cazl benefit from it a permanent family life. 
$63.022. Moreover, the statute specifically recognizes that 
adoption can and does benefit adoptive parents. While the state's 
interest in protecting the best interests of children is admittedly 
cornpelling, that interest is not advanced by this statutory exclu- 
sion, In Re Guardianship of Ertclle M. Browning: In Re T. W , a 
Minor; Wiq%dd. Further, the state's interest in advancing the 



k t  interests of adoptive parents is totally frustrated by exclud- 
ing rn entire class of parents based upon their sexual orientation. 

The statute suffers from the trite notions of homosexuals’ 
unsuitability as 6t parents and evidences discrimination through 
archaic stereotypes associated with homosexuals, Note, An 
Argumen? for the Application o j  Equal Proieciion Heighiend 
Scrutiny to Clrvsifcationr Bared on Homosexuality, 57 
So.Ca1.L.R. 767, 821 (1984); Susoeff, supra. Homosexuals 
have betn proven to h capable, loving parents whose sexual 
orientation is not necessarily adopted by their children, (see 
previous argument, The Children’s Best Iuterests, supra, p. 3 )  
Determining parents’ suitability to adopt on a case by case basis, 
In Re Adoption of Charlcs B.,  would be a less intrusive means to 
accomplish the important state interest at stake. The sexual oriea- 
tation of the adoptive parent should be considered as a factor in 
determining the adoption only if shown to directly and adversely 
affect the child, In Re P e a r h n ;  Muter of Marriage of Cabal- 
quinto; M. A. B v. R. B; S. N. E. v. R. L. B.; Bentio v. Patenaude. 
The statutory exclusion of ona class of persons to become adop 
tive parents based upon their sexual orientation unconstitutional- 
ly, thus, interferes with their right to priracy under the Florida 
Constitution. 
B. Equal Proreaion of Law 

The equal protection clauses of the State and Federal Constitu- 
tions guarantee that all citizens similarly situated be treated dike, 
U.S. Const. amend. XIV, 9 1.; Art. I. 9 2, Fla. Const., City of 
Cleburne v. Cleburne Living Cenrer, 473 U.S. 432, 439, 205 
S.Ct. 3249, 3254, 87 L.Ed.2.d 313 (1985). Government regula- 
tions challenged as violativc of the equal protection clause are 
subjected to three standards of review; strict mutiny, heightened 
scrutiny. and rational basis review, depending upon the nature of 
the class claiming discrimination, id. Governmental regulations 
are presumed valid under the equal protection clause as long as 
the classifieation drawn by the regulation “rationally furthers 
some legitimate, articulated state purpose,” McGinnis v. 
Royter, 410 U.S. 263, 270, 93 S.Ct. 1055, 1059, 35 L.Ed.2d 
282 (1972). However, governmental regulations that infringe 
upon the rights of a suspect class or violate a fundamental right 
will be subjected to strict scrutiny and sustained only if found 
suitably &bred to serve 8 compelling State kiterest, City of 
Clcbutne v. Cleburne Living Center, 473 U.S. at 439,205 S.Ct. 
at 3254. 
Homosexuals clearly constitute a suspect class under equal 

protection analysis, W a k h  v. United States Army, 875 F.2d 
699, 711-724 (9th Cir. 1989) (Norris, J. concurring), vucating 
847 F.2d 1329 (9th Cir. 1989) (extending suspect class status to 
homosexuals), cert. denied, No. 89-1806, Nav. 5, 1990.‘ To 
warrant suspect class inquiry, it must first be determined whether 
the class at issue has been subjected to purposeful discrimination, 
id. It has ken recognized that “ %omosexuals have historically 
been tbe object of pernicious and sustained hostility,’ ” id., 
quoting Rowland v. Mad River Local School Dist., 470 U.S. 
1009, 1014,105 S.Ct. 1373, 1376-1377,84 L.Ed.2d 392(1985) 
(Brennan J., dissenting from denial of cert.), see Note, ZRe 
Conrrirurional Sta~us of Stxual Orieiitation: Hornosexualig As A 
Suspen Clarsifcarion, 98 Harv.L.Rev. 1285, 1299-1305 
(198s); Note, An Argument for rhe Applicarion of Equal Protec- 
tion Heightened Scrutiny to Classifications Based on Homosexu- 
aliry, 57 S.Cal.L.Rev. 797,799-807 (1984). 

The second factor to determine is whether the class is defined 
by a trait that bears no relationship to its ability to perform or 
function in society, Frontiero Y. Richardron. 41 1 U.S. 677,686, 
93 S.Ct. 1764, 1770,36 L.Ed.2d 583 (1973); Watkinr, 875 F.2d 
at 725. It has been conclusively proven that homosexuals are fit 
parents and that their children do not learn sexual orientation 

from them, Green. supra; Susoeff, supra; Note, s q r u ,  7he 
Atrowed Lesbian Mother and Her Right to Child Cut+: 4.i 
ConrtituKional Challenge 17rat Can No bnger  Be Denied; see 
aLso Bcnrio v. P a t e d e .  Most stereotypes prcviwly ~ssoc1. 
ated with homosexuals have been proven incorrect; homosexu- 
ality is no longer considered a mental or emotional illness. 
Susoeff, supra. at 870; Note, An Argument for the 4plicruion OJ 
Equal Proteition Heighrened Scruriny to Clacsificarionr k e o  
on Homosexuality, supra, at 823; nor have homosexuals k r  
proven more llkely than heterosexuals to be chld mol~ters ,  
Note, An Argumenr for the Application of Equal Proteaior 
Heightened Scrutiny to Clarsifrcationr Bared on Homos~;rualq 
supra, at 823. Furthermore, the argument that children shoulc 
not be parented by homosexuals because they will b subjected tc 
community and peer harassment is constitutionally unsound, set 
Palmore v. Sidori, 466 U.S. 429, 104 S.Ct. 1879, 80 L.Ed.2 
421 (1984). Discrimination against homosexuals, thus, beus 
deep-seated prejudice rather than reality, Wurldnr, 875 F.2d at 
725. 

A third factor to be considered is the political powerlessaes 
of the minority group, Cleburne, 473 U.S. at 441, 105 S.Ct. a1 
3255; Watkinr, at 126. B e c a w  of past stigmatization associated 
with homosexuality, many homosexuals conceal their sexuai 
orientation and fail to participate in organizations seeking gal 
rights advances, Note, An Argumenr for thcrlpplicaion of Quo, 
Protenion Heightend Scrutiny to Clarsificarions B a d  01 

Homosexuality, supra, at 826. The homosexuals who do pdvo. 
cate their rights arc not openly received, nor endorsed, by lcgis 
latars, id., Warkins, at 727. The continued existence of law 
discriminating against homosexuals, the judiciary’s approval a 
such laws, and the legislators’ unwillingness to re@ them, a1 
prove homosexuals’ political pwerleSSneSs, id. 

h t l y ,  the suspect class must bc defined by traits whtch an 
immutable, Clebwu,  473 U.S. at 440, 105 S.Ct. at 3254-57 
Watba‘nr, 875 F.2d at 725. “[Slcientific research indicates h a  
we have little control over our sexual onentation and that onu 
acquired, our sexual orientation is largely impervious tc 
change,” Warldnr, at 726; Note, An Argument for the Applica 
rim of Equal Prorection Heightend Scrutiny to Clussifiaation 
Bared on Homosexualiry, supra, at 8 18-821. 
Since homosexuals should constitute a suspect class, thi 

statutory exclusion at issue must be upheld only if necessary to 1 

compelling government interest, accomplished by the least re 
strictive meaas, Warkin. Although the government interest, thr 
best interests of children, is absolutely compelling, it is de..6oitel: 
not accomplished by the least restrictive menns, (see pnviou 
argument, l l e  Children’s Best Interests, supru, p.3). The Flori 
da adoption statute which denies eligibility to prospectively 6 
parents defeats its very purpose of providing to all childm whr 
can benefit by adoption a permanent family life. The statute i: 
poorly tailored to achieve its compelling interest and must bc 
stricken. 

Even were this court to deny suspect class status to homosex 
uals, the regulation at issue is also not rationally relatai LO i 

legitimate, articulated state purpose, McGinnis V. Roysrer, corn 
pare Ben-Shalom v. Marsh, 881 F.2d at 463 (army reylatior 
making homosexuality nonwaivable disqualification for XrVicr 
rationally related to military policy and regulation). The bes 
interests of children are not supported by the regulation which i! 
clearly irrelevant to the promotion of any legitimate state goal, 
Cleburne. A governmental regulation which spites its m a  artic. 
ulated goals, Sratilq v. Illinois, cardot sustain any level of con 
stitutionalanalysis. The Florida adoption statute, thus, is blatant 
ly unconstitutionaland must be stricken. 
C. Due Process of Law 



The due process clause of the United States and Florida Con- 
stitutiom guarantees all citizens the right to life. liberty and 

r o p t y  w i h u t  state interference, U.S. Const. amend. XIV, 
1; m. I, 8 9,  Fln. Const. ” ‘[Flreedom of ptrsonal choice in 

@la tkts of.  . . family life is one of the liberties protected by the 
Due Process Clause of the Fourteenth Amendment,’ ” Smith v. 

rgan. of Foster Families for E. d Reform, 43 1 U.S. 782, 842, 
7 S.Ct. 2094, 2108, 53 L.Ed.2d 14 (1977). quoting Cleveland s oard of Education v. LaFleur, 414 U.S. 632,639440’94 S.Ct. 
791,796,39 L.Ed.2d 52 (1974). The ” ‘private realm of family 
ife which he  state Cannot enter,’ ” bas ken afforded both sub 
m t i v e  and procedural due p r w m  protection, Smirh, id., quot- 
mg Prince v. Marsucfimdts, 321 U.S. 158, 166.64 S. Ct. 438, 
442, 88 L.Ed.2d 645 (1944). Although the traditional under- 
tanding of the concept of “family” has historically involved 
elationships between parent and child, biological relationships 

do not exclusively determine the existence of a family, Smirh, 
31  U.S. at 845, 97 S. Ct. at 2109, 2110. A deeply loving and 
tcdependcnt relationship between an adult and child in his or d er  care may develop absent genetic ties, id. Furthermore, adop- 

tion is considered the legal equivalent of biological parenthood, 
‘d. at 11.51. Adoptive parents who have developed emotional ties 
‘th children in their care, similarly to natural parents, have a k m ~ t &  liberty interest in their familial relationships with their 

c&]dm, id., Spielman v. Hitdebrand, 873 F.2d 1377, 1384 
10th Cir. 1989). Preadoptive parents also may be c o n f e d  a 
i k t y  interest in their familial relationships with their children 

because of thc possibility of developing a permanent adoptive 
relationship, Spielman Y. Hildebrand, id. 

However, the liberty interest derived from this emotional, 
rather than biologic, family relationship may be limited when the 
relationship has its foundations in state law, id., Smith, 43 1 U.S. 
at 845.97 S. Ct. at 2109,2110. When the liberty interest at issue 
derives from a knowingly assumed contractual relation with the 
state, the expectations and entitlements of the parties under state 
law must bc examined, id. The Florida adoption statute confers 
the right to apply for adoption upon mamd and unmarried 
adults, and, thus, c r d a  a legitimate expectation and entitlement 
to all citizens, id. Therefore, the narrow liberty interest at issue 
deprived to homosexuals is the right to apply for adoption and, 
thus, enjoy the possibilityof a statutorily-created family relation- 
ship. The homosexual’s liberty interest to apply for adoption is, 
thus, created, rather thanlimited, by state law. 

The t y p  of procedure required by the slandards of due pro- 
cess is determined by the precise nature of the government func- 
tion involved plus the private interest affected by governmental 
action, Stanley Y. Illinois, 405 U.S. 645, 650, 92 S. Ct. 1208, 
1212,31 L.Ed.Zd 551 (1972). The intent of the Florida adoption 
statute, in addition to protecting the prospective adoptees’ best 
interests, is to atso promote and protect the wellbeing of the 
natural and adoptive parents involved, 0 63.022(1), Flu. Srat. 
(1990). The statute intends to “provide to all children who can 
knefit by it a permanent family life,” 9 63.022(1). A detailed 
but necessary procsdure to insure that the child’s and the natural 
and adoptive parents’ well-being is protected is evident in the 
statute. Tbe state’s interests in implementing the statuteare, thus, 
legitimate and within its power, Stanley v. Illinois, 405 at 650,92 
SCt. at 1212. 

The procedure to determine suitability to adopt, however, is 
entirely denied to homosexuals in Florida. Although the state 
claims a statutory intent of the best interests of children, the 
statute deprives children of the possibility of adoption by an 
entire group of individuals historically shown to be fit and capa- 
ble parents, Green, supra; Susoeff, supra; Note, The Avowed 
Lesbian Morher, supra. Additionally, a special needs child re- 
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quires, great care and may be unsuitable for adoption by most 
families. Such children m a y  conceivably sptnd their premnturely 
shortened lives in state foster institutions and may never expe- 
rience the joy of family life or cars by I devoted pprmt, In Re 
Adoption of Charles 8. It is in the test interests of these children 
to b adopted by a caring homosexual pared rather thaa to lan- 
guish alone and unwted  in a state institution. id. Thus, the 
government function involved completely fails to achieve its 
legislative intent of providing a permanent family life to dl chil- 
dren who can benefit by it. T’he Florida statute which denies 
homoxxuais the right to determine eligibility for adoption de- 
prives them of procedural due p r w x s  of law and violates both 
the State and Federal Constitutions. 

Violations of the guarantee of substantive duc proass of law 
have been found in deliberate decisions of governmental officials 
to deprive a person of life, liberty or property, Dunicls v. Wil- 
liams, 474 U.S. 327, 106 S.Ct. 662, 665, 88 L.Ed.2d 662 
(1986). Statutory exclusions which create presumptions and deny 
b e  opportunity of prwf are also found violative of substantive 
due p~ocess, Stanley v. Illinois, (disapproving statutory pre- 
sumption of parental unfitness by unmarried father); Mandis v. 
Klinc, 412 U.S. 447,93 S.Ct. 2230.37 L.Ed.2d 63 (1973) (find- 
ing statutory presumption of nonresidency for college student 
violative of due process); Curingron v. Rash, 380 U.S. 89, 85 
S.Ct. 775, 13 L.Ed.2d 675 (1965) (disapproving state blanket 
exclusion of voting rights for servicemen stntioned within state). 
Sfanley v. Illinois, 405 U.S. at 657-658,92 S. Ct. at 1215, cau- 
tions agaiast state preference for prompt efficacious p d u r e  
when citizens’ rights are jeopardid:  

Procedure by presumption is always cheaper and easier than 
individualized determination. But when, as here, the procedure 
forecloses the determinative issues of competence and care, 
when it explicitly disdains present realities in deference to past 
formalities, it needlessly risks running roughshod over the im- 
portant interests of both parent and child. It therefore cannot 
stand. 
The Florida statutory presumption which precludcs the con- 

sideration of homosexuals as pareats suitable for adoption simi- 
larly jeopardizes individuals‘ rights ia the interest of state eonve- 
niencc. “mhe State spites its own articulated gods,” by depriv- 
ing thesc children of the possibility of family life, Stunley v. 
Illinois, 405 US. at 653, 92 S. Ct. at 1213. Furthemre, the 
state has reasonable alternative meazlS of determining whether 
individual homosexuals would be suitable parents to qualify for 
adoption, Wandis Y. Kline, 412 US. at 451, 93 SCt. at 2236. 
Homosexuals may be evaluated for adoption fitness as otha 
prospective adoptive parents according to the criteria of chapter 
63. The prospective parent’s sexual orientation should bc one of 
many factors considered by the Department of Health and Reha- 
bilitative Services in determining whether the adoptiou at issue 
would be in the child’s best interest, In Re Adoption of Charles B. 
The sexual orientation of the parent seeking adoption should be 
accorded the same treatment as the natural parent seeking cum- 
dy; sexual orientation should not disqualify a parent for fitnes 
but should be a factor to be considered as it bears upon the best 
interests of the child, In Re Pearlman; Mmer of Marriage of 
Cabalquinro: M.A. B. v. R. B. ; S. N.E. v. R.L. B.; Bcnzio v. Pa- 
renude. The adoption statute which forbids adoption by h o t w  
sexuals is, thus, not a reasonable alternative means of determin- 
ing suitability for adoption and must be stricken as violative of 
substantive due process. The statute prmmes, rather than 
proves, uditness to adopt by homosexuals solely h u s e  it is 
more convenient to presume rather than prove, Stanlq, 405 U.S. 
at  658,  92 S.Ct. at 1216. Under the due process c l a w  such ad- 
vantage for the state is insufficient to justify refusing prospective 



.16 I%\+ E 7  - -I- 

CIRCI'IT COURTS 

adoptive parents, and children who may benefit from the adop- 
tion. the possibilityof a permanent family relationship, id. 

Based upon the aforementioned conclusions, 5 63.042(3) ,  
Fla. Sror. (1990) is hereby declared constitutionally invalid. 

'Charles B. "fcfcd from leukcmir. in rcmisrion. porriblc bnin damgc 
from fcul ilcohol syndrornc. i low I.Q. rnd rpeeth dimtdcr. H c  war the viclim 
of ncglcct  and # b u r  from hii natural family and had been in p c m n c n l  custody 
ofthe su'u: since hc w a i  lhrcc y e a n  old. He hrd lived in four foster homes. 

'New Himpr\irr, which h i s  rm Utc  right to pri\~lcy.  har i f l irmsd Ihc 
ccnstituliodily of iu strtutory irncndment uhich excludes eligibility of hc- 
I W S C X U A ~ ~  as adoptive prrenu, Opinion oyhc Jusn'ccs. 530 A.2d 21 (N.H.  
1987). Hew Himpahirc and norid& a r t  the Only two Utes with rututory cx- 
clusioni for adoption by hO-XUdI. 

'Rclircd Suprcmc Coun Juslice Lwir  F. Powell, Jr. rrcedy announced 
that he rccognkcd his rniihke in n d  voling for i n  extenion of the constitutional 
right10 p n n g  in Eowrrs v.  Hardmck Junicc Fowcll l l~ul found the 5-4 nu-  
jority opinion '' 'ixonrialcnl in r penrnl way' '* with the precedent crublished 
by Rae v. W&, Wen Second fhoughu I n  Care Come Tw La&, N.Y. Tms, 
Nw. 5 ,  19w, # A. 41 9. 

'&CJU= h e r e  is no fundamnu1 righl 10 engage in homorxuat conduct, 
Bowerr v. Hardwick, 478 U.S. 186. 106 S.Q. 2841.93 L.Ed.2d 140, ~ v e n l  
h d e n l  Cwrb hrvt denicd nrrpoct CIAU *ma to homosexuals, High Tech 
Gays v. DeJctue lndrcslnal Sccurily CkarMcc OBc, 895 F.2d 563 (9th Cir. 
1990); Ben-&lorn v. M a d ,  881 F.2d 454 (7lh Cir. 1989) (not rddnuing 
wrpect C L I ~  d r z ~ i ) .  rrvcrring 703 F.Supp. 1372, 1380 (E.D.WIa. 1989) (ex- 
tending wsptct c l r s i  llrwa 10 hOimMCXUIlS), ccrr.&nird, - W.S._, 110 S.Cr. 
1296, 108 L.Ed.2d 473, 1990); Woodward v. Vnircd Slam, 871 F.2d lMS 
(D.C. Cir. 1989), ccn. denied. _US. -, 110 S . 0 .  1295, 108 L.Ed.2d473 
(199a); Padula v. Wcbster, 822 F.Zd 97 (D.C. Cir. 1987). 



APPENDIX B 

The following law review articles 

in t h e  record on appeal: 

and reports are included 

Judith A. Lintz, The Opportunities, or Lack Thereof, 
for Homosexual Adults to Adopt Children, 16 U. Dayton 
L. Rev. 471 (1991) (discussing homosexual adoption in 
light of recent Ohio Supreme Court case);  

Nancy D. Polikoff, This Child Does Have Two Mothers: 
Redefininq Parenthood to Meet the Needs of Children 
in Lesbian-Mother and Other Nontraditional Families, 
7 8  Geo. L . J .  459  (1990) (advocating an expanded 
definition of parenthood that includes lesbian-mother 
families ) ; 

Comment, Custody Rights of Gay and Lesbian Parents, 3 6  
Vill. L. Rev. 1665 (1991) (arguing that courts  fail 
to look at the best interest of the child in custody 
determinations involving homosexual parents); 

Note, The Constitutional Status of Sexual Orientation: 
Homosexuality as a Suspect Classification, 9 8  Harv. L. 
Rev. 1285 (1985) (arguing that courts should recognize - ,  - 
homosexuality as a suspect class for purpose of equal 
protection analysis); 

Comment, An Alternative Placement f o r  Children in 
Adoption Law: Allowinq Homosexuals the Riqht to Adopt, 
18 Ohio N. U. L. Rev. 631 (1992) (discussing evolution 
of adoption by homosexuals in light of statutes and 
case law); 

Note The Florida Statute Prohibitinq Adoption by 
Homosexuals in View of Seebol v. Farie: Expressly 
Unconstitutional, 16 Nova L. Rev. 983  (1992) (arguing 
that the F l o r i d a  Statute creates an irrebuttable 
presumption against homosexuals, and that the statute 
is unconstitutional under equal protection and the 
right to privacy expressed in the Florida Constitution); 

Alun Anderson, The Evolution of Sexes, Science ,  July 17, 
1992, at 326 (recent research explaining why human 
beings come in just two sexes; 



Marcia Barinaga, Is Homosexuality Bioloqical?, Science, 
Aug. 30, 1991, at 956 (discussing studies on the biologi- 
cal differences between homosexual and heterosexual 
men; 

Chandler Burr, Homosexuality and Bioloqy, The Atlantic 
Monthly, M a r .  1993, at 4 7  (providing an overview of 
research on the question of sexual orientation and 
homosexuality); 

Mary B. Harris & Parlene J. Turner, Gay and Lesbian 
Parents, J. Homosexuality, Winter 1985/86, Vol. 12 
(anonymous study of homosexual parents and heterosexual 
single parents suggests that being homosexual is compatible 
with effective parenting; 

Constance Holden, Twin Study Links Genes to Homosexuality, 
Science, Jan. 3, 1992, at 33 (finding that genes play a 
strong r o l e  in homosexuality); 

Simon LeVay, A Difference in Hypothalamic Structure 
Between Heterosexual and Homosexual Men, Science, 
Aug. 30, 1991, at 1034 (finding a bioloqical difference 
between homosexual and heterosexual menj ; 

Arthur Lipkin, Project 10, Gay and Lesbian Students Find 
Acceptance in Their School Community, Teaching Tolerance, 
Fall 1992, at 25 (arguing that study units and support 
groups are means to increase tolerance toward homosexuals 
within early grades); 

J. Charlotte Patterson, Children of Lesbian and Gay 
Parents, Child Dev., O c t .  1992, at 1025 (examining 
the personal and social development of children with 
gay and lesbian parents); 

Raloff, Perinatal Dioxin Feminizes Male Rats, [unknown 
magazine], May 30, 1992, at 359 (discussing experiments 

- with the reproductive system of rats); 

Michael Ruse, Are There Gay Genes? Sociobiology and 
Homosexuality, 3 .  Homosexuality, Summer 1981, Vol. 6 ( 4 )  . ,  (considering sociobiologists' claims concerning homo- 
sexuality); 

Sex on the Brain, Science, July 31, 1992, at 620 
(suggesting that homosexuality may be a product of 
genetics and biochemistry rather than culture); 

Catechism Easier on Gays; Hard on Poor Work, Waqes, 
Sarasota Herald-Tribune, Nov. 17, 1992, at 14A 
(Catholic church is more tolerant toward homosexuals). 



The following law review articles and reports are no t  

included in the record on appeal, but are relied on by the 

parties in their motions and pleadings filed in the trial cour t :  

Fajer, Can Two Real Men Eat Quiche? Storytellinq, 
Gender-Role Stereotypes, and Leqal Protection f o r  
Lesbians and Gay Men, 4 6  U. Miami L. Rev. 511 (1992); 

Susoeff, Assessinq Children's Best Interests When a 
Parent is Gay or Lesbian: Toward a Rational Custody 
Standard, 32 UCLA L. Rev. 852 (1985); 

Note, An Argument f o r  the Application of Equal 
Protec t ion  Heiqhtened Scrutiny to Classifications 
Based on Homosexuality, 57 S. Cal. L. Rev. 767 (1984); 

Note, The Avowed Lesbian Mother and Her Riqht to Child 
Custody: A Constitutional Challenqe that Can No Lonqer 
be Denied, 12 San Diego L. Rev. 799  (1975); 

Note, Custody Determinations Involvinq t h e  Homosexual 
Parent, 22  Fam. L. Q. 76 (1988); 

Green, Sexual Identity of 37 Children Raised b 
Homosexual or Transsexual Parents,  135 Am. J. $sychiatry 
692 (1978). 
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In the Circuit Court In The Twelfth Judicial Circuit 
In And For Sarasota County, Florida 

mes W. Cox anc 
Rodney M .  Jackman 

Plaintiff 

V. 

Delores Dry, District 
Administrator, District 8 ,  
Florida Department of Health and 
Rehabilitative Services ,  

Defendant 

Case No. 91-3491 CA-01 

Final Judgement 

The Plaintiffs in this case have asked to be considered as 

adoptive parents of special-needs children. As customarily used 

and based on the Court's own experience, the term "special needs" 

applies to children who have significant physical, mental or 

emotional handicaps. Because Plaintiffs have admitted they are 

homosexuals, the state has denied them consideration under the 

provisions of Fla. Stat. Section 63.042(3), a statute that, as 

explained fully below, places a premium on not telling the truth. 

The court finds that the statute totally fails any legal test and 

is unconstitutional. 

This matter came to final judgement in abbreviated fashion. 

During the A motion for summary judgement was filed and heard. 

1 



hearing the c o u r t  found that issues of fact precluded Summary 
Judgement in this cause. 1 

Background - Our Constitution begins with the Language "We the 
People. . . The  Constitution is intended to limit the power of 

government. It is a g r a n t  of power from the people to the 

government, not the other way around. The language of the 

constitution suggests that the framers were wary of the abuses 

inflicted by a strong government on its people. To protect the 

citizenry from the excesses of its own government, the 
constitutional concepts of Due Process, Equal Protection and 

Privacy (among others) were established. In general terns, 

before government can take something from a citizen, deny a 

citizen's rights or privileges or invade the private l i f e  of a 

citizen, Constitutional principles require the government to 

demonstrate a valid, well founded reason and require fair 

application of the law. It is against this backdrop that the 

1 At the Courtls suggestion, the parties stipulated that 
the case would be resolved without the necessity of an evidentiary 
hearing, as follows: That each side would submit a brief arguing 
matters of law and citing appropriate cases. In addition, each 
side would attach to its brief any scientific data or research it 
desired and would likewise include this material in its argument. 
Each party would (and has) stipulated to waive objections of 
authenticity, relevancy, competency and lack of predicate or 
foundation as to each article submitted. The Court would then 
consider and weigh such data and research as if presented in person 
by the authors and researchers of the articles and papers. 
Following the summary judgement hearing, the court requested by 
letter that each counsel also address the issue of vagueness of the 
statute. 

2 



Courts of the nation have examined laws of discrimination. 

Evidence - The Court finds that the petition to adopt 

submitted by Plaintiffs w a s  rejected solely on the basis of the 

sexual orientation of the Plaintiffs, namely their homosexuality. 

The parties have stipulated that HRS asked Plaintiffs their sexual 

orientation in the application process. 

Plaintiffs have produced unrebutted and overwhelming evidence 

that, relative to children raised by a heterosexual person, 

children raised by a homosexual person: 

z 

a) are no more likely to become homosexual, 

b) are no more likely to develop sexual identity problems, 

(appropriately identifying themselves as male or female) 

c) are no more likely to develop gender identity problems 

(choosing activities and occupations regarded by society as 

appropriately masculine or feminine). 

d) are no more likely to be sexually abused (nearly all 

pedophiles are male, and the overwhelming majority of pedophile 

attacks are heterosexual) 

e )  are no more likely to develop the usual childhood 

difficulties in their behavior, personality, self concept, l ocus  

of control, moral judgement, relationships with their parents and 

friends, or intelligence, and 

f) are no less likely to develop normally in all these areas. 

There is some evidence to suggest that children who first 

learn of a parent's homosexual orientation in childhood or late 

3 



the author writes "This, of course, is all very speculative, 

intended merely to suggest that the parental manipulation theory 

. . . deserves further study.Il2 The author is attempting to apply 

a new way of viewing human behavior, namely the use of 

sociobiology. Ruse goes on to say at page 29 of his article, "As 

yet, the sociobiology of homosexuality lies more in the realm of 

the hypothetical t h a t  the proven.lg H i s  article contains no 

empirical data, no studies, no research, no evidence, merely an 

admittedly speculative theory. All other studies before the Court 

including those filed by t h e  State, support the findings of fact  

in this section of the order. 
> 

The Issue - Without question, Fla, Stat. Sec. 63.052(2) is 

a law of discrimination. It requires that one reveal one's sexual 

orientation in order to adopt. If the revelation is that the 

prospective parent has a homosexual orientation then no adoption 

can be had. N o t  of a normal healthy child, not of a severely 

disabled child, not of any child. All states but one (New 

Hampshire) have held similar statutes unconstitutional. The 

prevailing view is t h a t  sexual orientation is merely one factor  to 

Ruse, Michael, I I A r e  There Gay Genes? Sociobiology and 
Homosexuality.ft Journal of Homosexuality, Volume 6, page 27. Summer 
1981. 

See, Seebol v. Farie, 59 U.S.L.W. 2727, 16 FLW C52 (16th 
Cir.Ct. Monroe County, March 15, 1991). 

5 



adolescence cope more easily than those in mid-adolescence. This 

is the only evidence which suggests that homosexual parents have 

a demonstrated child-rearing problem which does not also occur with 

heterosexual parents. There is no evidence before the court that 

this problem is unsolvable, or destructive in any permanent way to 

t h e  child or the child-parent relationship. 

Based on all the evidence, and upon the Court's own experience 

by s i t t i n g  in dependency cases, there is a class of adoptable 

children, who by their physical, mental or emotional handicaps will 

have no sense or experience of their awn sexuality or that of 

others, who will live their entire l ives  in social situations with 

. 

similarly situated persons, and therefore, who will never r i s k  any 

of the harm the State seeks to prevent even if evidence existed 

that such harm was possible. 

Defendant states in its brief (page 6) that scientific studiqs 

are inconclusive on the issue of the impact of a parents sexual 

orientation on that of the child. The Defendant, however, has 

filed only one study which supports this conclusion. It is not a 

conclusion based on any affirmative finding, but rather a 

conclusion of uncertainty. On this hazy notion, the state seeks 

to justify the statute. The author of that paper (cited below) 

candidly admits that his conclusion of inconclusiveness applies to 

the validity of h i s  unique theory only, namely the application of 

a sociobiological theory or model to homosexuality. In discussing 

his sociobiological theory of parental manipulation (that a parent 

can influence the ultimate choice of a child's sexual orientation) , 

4 



consider in appropriate cases. 4 

The questions before the Court are: 

1. Is the Statute unconstitutional as a violation of 

Plaintiffs' right to equal protection under the law? 

2. Is the Statute unconstitutional as a violation of the 

Plaintiffs' Right to Privacy? 

3 .  I s  the Statute Void for  Vagueness and therefore a 

violation of the Plaintiffs' right to Due Process? 
4 

The constitutional Tests - 
1. Emal Protection - When the constitutionality 

of a statute is challenged under the theory that it violates one's 

r ight  to equal protection under the  law, the court may apply three 

different levels of scrutiny: strict scrutiny, intermediate 

scrutiny or rational basis. Defendants urge the  use of the 

t l ra t ional  basis" test in determining the constitutionality of the 

statute. Plaintiffs urge the use of the "strict scrutiny" test. 

If homosexuals are a t'suspect class" under the Equal 

Protection clause of the Federal and State Constitutions the test 

to be applied is one of "strict scrutiny.II If one's fundamental 

right to privacy under Florida's constitution encompasses one's 

sexual orientation the appropriate test is likewise "strict 

scrutiny.t1 Otherwise the test is the rational basis test. 

Id. 

' City of Cleburne v. Cleburne Livinq Center, Inc. 473 U.S. 
432,  4 4 0 - 4 1  (1985). 

6 



Rational Basis Test - This test essentially holds 

that if there is some rational basis between the interests the 

State seeks to protect and the classification found in the statute, 

then the law is not unconstitutional. If there is no rational 

basis, the law fails. 

In this case, the State has declared that its interests are 

that adopted children have appropriate role models and that 

children, do not become homosexual on account of the adoption. 

These may be legitimate state interests, but the classification 

made by the statute is that all homosexuals are not fit to adopt 

any children. Neither of the state's interests is advanced by the 

classification found in the statute. The Court has found from the 

evidence that homosexuality in children does not occur any more (or 

less) frequently in families with homosexual parents than in 

families with heterosexual parents. Preventing adoption by 

homosexual parents will have no effect on a child's ultimate sexual 

orientation. Therefore the classification that all homosexuals are 

unfit to adopt is irrelevant to the goal. The state's study, cited 

above, suggesting that the research from a sociobiological 

perspective is inconclusive on the subject hardly qualifies as 

evidence of some rational basis between the stautory goal5 and the 

challenged s t a t u t o r y  classification. 

All the evidence before the court shows no significant 

difference in the success of parents as role models because of 

their sexual orientation. All the empirical data referred to in 

7 
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the studies in evidence demonstrate that children of heterosexual 

and homosexual parents develop equally well in areas of 

personality, self  esteem, internal locus of control, appropriate 

gender and sexual identification, moral judgement, behavior and the 

like. Judging by results, and in the absence of any evidence from 

the state on role modeling specifically, it appears conclusively 

that both types of persons make equally good role models. 

Therefore the statutory classification is wholly irrelevant to t h i s  

goal as well. 

I 

The evidence establishes that there are perhaps from two to 

six million homosexual parents raising children in America. There 

may be as many as 14 million. There is no evidence presented by 

the state that any of these parents (much less all of them), merely 

because they are homosexual, create homosexual children, or cause 

any more, or  any fewer, problems for their children. The one 

exception may be that of the difficulty of the mid-adolescents 

suffering somewhat more anxiety than children of other ages in 

accepting a parent's homosexuality. 

The interpretation of the rational basis test that is most 

favorable to the State is articulated in Massachusetts Board of 

Retirement v. Murclia. There the cour t  held that where the 

classification is wholly unrelated to the objectives of the 

statute, it will fail. Using this analysis, the classification as 

referred to in Mursia,id. is not simply lumping all homosexuals 

' 427 U.S. 520, 526 (1976) 
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together. It is lumping them all together into the classification 

of ''unfit to adopt." It is to this dichotomy the rational basis 

test must be applied. And it is this test which it fails, If the 

classification were not that all homosexuals w e r e  per se unfit, but 

that homsexuality was one factor to consider, the rational basis 

test would save the statute. There is some evidence to support the 

notion that mid-adolescents might not be a good match with a 

homosexual adoptive parent. But the statutory classification as 

it now stands bears no rational basis to the objective because it 

classifies all homosexuals as unfit to adopt all children. 

The state argues, correctly, that the statute, under the 
rational basis test is presumptively valid, The court finds that 

the Plaintiffs have effectively and clearly rebutted that 
presumption with objective evidence. The presumption of validity 

having been effectively overcome, the state has failed to 
introduce anything except pure speculation. 

There is, therefore, no rational basis to ban all homosexuals 

(whatever that term may mean,7) from adopting any child. 

Strict Scrutiny Test - 
1. Equal Protection of the Law - The equal protection 

doctrine, holds that if the law applies to a constitutionally 

protected suspect class of persons, the state must show it has a 

compelling interest in preventing the harm, and that the statute 

The court on its own motion has raised the issue of the 
statute's vagueness below. 
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is as narrowly tailored as possible to correct the harm. The 

Circuit Court in Seebol, id.at C 5 5 ,  effectively analyzed the issue 

of homosexuals as a suspect class. This court adopts the rationale 

stated therein and finds that homosexuals are a suspect class, and 

finds the statute should be subject to Ifstrict scrutiny." Under 

this analysis, the statute fails. It automatically rejects all 

homosexuals as adoptive parents without regard to the needs or 

limitations of the child or the abilities of the prospective 

parent. 

The Plaintiffs petitioned HRS to adopt a special-needs child. 

As noted above, many special needs children are disabled to the 

point that issues of sexuality are and will always be irrelevant 

to their lives. Their disabilities are so severe that they h a y  

no perception of understanding of sexuality, their own, that of 

their parents, or of anyone else. To these children the State's 

legislative objectives simply do not apply, yet the Plaintiffs are 

nevertheless denied the right to adopt. This area is but one that 

illustrates how the statute is not narrowly drawn and therefore 

violates the strict scrutiny test. 

2. Privacy - The Circuit court of the 16th Judicial 
Circuit' also found that the Florida constitutional right to 

privacy applies to sexual orientation. There are a number of 

appellate cases which strongly suggest the same result. In its 

comprehensive analysis of the history and application of the right 

%eebol v. Farie,  16 FLW C 5 2 ,  (16th Cir. Ct. 1991) 

10 
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to privacy in Florida, the court in Seebol outlined how the 

Florida and Federal courts have included one activity after another 

under the umbrella of privacy. The United States Supreme Court has 

proclaimed that the right to privacy from governmental penalties 

and restrictions cover marriage, procreation, contraception, family 

relationships, child rearing and education. l o  However, in Bowers 

v. Hardwick, that court declined to expand the right to privacy 
to sexual orientation. 11 

a. 

If the Federal courts have refused to put the plaintiffs' 

sexual orientation under the umbrella of federal privacy 

protection, why, then, should the Florida courts readdress the 

issue? Winfield v. Division of Pari-Mutuel Waqerinq," held that 

the citizens of Florida had expressly adopted a Constitutional 

privacy amendment which was ltstronger and ltbroaderlt than the 

right to privacy under the federal law. l3  On the matter of sexual 

orientation, two years before the passage of the Privacy amendment 

to the Florida Constitution in 1980, the Florida Supreme Court held 

that homosexuality is not a valid reason to deny one admission to 

the Florida Bar.14 As the right to privacy in Florida is now 

' Id. 
lo Roe v. Wade, 410 U.S. 113, 152-53 (1973) 

478  U.S. 186 (1986). 

li! 477  So2d 5 4 4  (Fla. 1985). 

l 3  Id. at 548. 

l4 In re Florida Board of Bar Examiners, 358 So2d 7 (Fla. 
1978). 
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stronger and broader than in 1978, how can this protection not be 

afforded to Plaintiffs? 

The court finds that a right to privacy surrounds Plaintiffs' 

sexual orientation is a fundamental right and is protected by the 

Florida Con~titution.'~ Therefore, the state must have a compelling 

interest in requiring the revelation of private matters; the State 

must carry the burden of proof t o  justify the intrusion on privacy; 

and the State must do so in the least intrusive manner possible. 16 c 

The court has already articulated some circumstances in which 

the sexual orientation ofthe parent could be completely irrelevant 

to the adoptive child. To require the revelation of one's sexual 

orientation in such circumstances, as this statute does, violates 

Florida's right to privacy. 

3. Void f o r  Vaqueness - The Court is aware that, 

in their suit f o r  injunction, Plaintiffs cannot raise the issue of 

vagueness, as they have admitted that the statute applies to them. 17 

Under the claim for declaratory relief, while Plaintiffs have no;t 

alleged uncertainty with respect to whom the statute applies, the 

c o u r t  nevertheless, on its own motion will address this 

constitutional principle. 

The Statute is plainly violative of the due process clause as 

it fails to convey with reasonable certainty the statute's intended 

l 5  In Re T.W., 551 So2d 1186, 1192 (Fla. 1989) 

l6 Id. 

l7 Villaqe of Hoffman Estates v .  Flipside, Hoffman Estates, 
Inc. , 455  U.S. 489 ,  494-95 (1982). 
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sweep. This is the most glaring defect in the statute. Nowhere 

in the statute is there a definition of homosexual. The Florida 

Constitution requires that laws be drafted with a precision defined 

by the legislature, and not articulated by the judiciary. l8 The  

only statute of this kind in the nation upheld by a state supreme 

court had a detailed definition of homosexual. l9 Given the lack 

of definition of terms in the statute, how does one decide how to 

answer the question asked of the prospective adoptive parent by the 

HRS adoption worker? F i r s t ,  what is a homosexual experience? Does 

one such experience disqualify one from adopting? One as a young 

person? Two? Five? What about one who has strong erotic feelings 

toward a member of the same sex but has never had a homosexual 

experience? What about bi-sexuals? What about homosexuals who are 

in traditional marriages? The only people who can be sure they 

fall under the ambit of the statute are those who will admit it. 

Did the legislature intend that coverage of the statute be based 

on this self-selection process? Under this legislative scheme, 

those who admit, don't adopt, and those who don't admit, do adopt, 

thereby placing a premium on lying. Minimum precision is all the 

law calls for. Tt is absent here. The statute is 

) 

unconstitutionally void f o r  vagueness. 20 

-4 

l 8  Brown v. S t a t e ,  358 So2d 16, 20 ( F l a .  1978). 

l9 Opinion of the Justices,l29 N.H. 290 (1987). 

'' Papachristou v. citv of Jacksonville, 405 U.S. 156 (1972), 
See also cases cited in Plaintiffs' t r i a l  brief. 
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Conclusion - The court declares Fla.Stat. Sec. 63.042(3) 

(1991) unconstitutional as it violates Plaintiffs right to privacy, 

right to equal protection under the law, and as it is void fo r  

vagueness. 

The defendant is hereby enjoined from enforcing Fla . Stat Sec . 
63.042(3) 1991. 

Done and Ordered this 5 day of March, 1993 in chambers, 

Sarasota County, Florida. 
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