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STATEMENT OF THE CASE AND FACTS

Petitioner James W. Cox filed this action in the
Circuit Court in and for Sarasota County, challenging the
constitutionality under the Florida Constitution of § 63.042(3),
Fla. Stat., which provides that "No person eligible to adopt
under this statute may adopt if that person is a homosexual."
Cox was advised by Florida's Department of Health and
Rehabilitative Services! that he would not be considered as an
adoptive parent in the state of Florida because he is a
homosexual. The circuit court considered the undisputed facts
as alleged by plaintiffs? in their Complaint and admitted by HRS
in its Answer, as well as other factual matters admitted into.
evidence in written form upon the stipulation of both sides.
Based on this evidence, the trial court found that the statute
violated plaintiffs' rights to privacy, equal protection and due
process, all as guaranteed by the Florida Constitution.?

On March 31, 1993, HRS filed an appeal to the Second
District Court of Appeal to review the trial court's decision.

HRS also filed a Suggestion for Certification to the Supreme

1 The defendant/respondent 1s Delores Dry, District
Administrator for District 8 of Florida's Department of Health and
Rehabilitative Services, which includes the Sarasota HRS office
where Cox attempted to apply to become an adoptive parent.
Defendant/respondent will be referred to herein as "HRS".

2 Rodney M. Jackman also sued as a co-plaintiff. He is not
a petitioner herein.

3 The circuit court in Monroe County also struck down §
63.042(3) as unconstitutional under the Florida Constitution.
Seebol v, Farie, 16 Fla. L. Weekly C52 (16th Cir. Ct. 1991). HRS
did not appeal that decision.




Court, with which plaintiffs concurred. The district court
denied the suggestion for certification, and on its own motion
determined to hear the appeal en banc.

The district court heard oral argument on September‘g,
1993, and on December 1, 1993, reversed the order of the trial
court and expressly upheld the constitutionality of section
63.042(3), Fla. Stat.! The district court disapproved of the
parties' stipulation to the admission of various factual matters
in the trial court, and found that "the trial court did not have
a record to support summary judgment in favor of the plaintiffs
on any issue." Despite its view of the limited nature of the
record, the district court went on to consider the merits of the
appeal, and rejected petitioner's claims under the Florida
Constitution's right to privacy, equal protection and due process
provisions. In this case of first impression, the district court
construed each of these provisions adverse to the plaintiffs.

The petitioner's notice to invoke the discretionary
jurisdiction of this Court was timely filed on December 29, 1993.

| SUMMARY OF THE ARGUMENT

This case falls squarely within the discretionary
jurisdiction of this Court. First, the district court expressly
upheld § 63.042(3), Fla. Stat., which prohibits any person in

Florida from adopting if that person is a homosexual. Moreover,

4 A copy of the district court's opinion is attached as
Exhibit A. It is reported at 18 Fla. L. Weekly D2551. All
citations herein to the district court's opinion will be indicated
as "Exhibit A at _ ". The trial court's Final Judgment is attached
as Exhibit B.




the district court expressly construed Art. I, §§ 2, 9 and 23,
Fla. Const., when it rejected's petitioner's claims.

This Court should exercise its discretionary
Jjurisdiction in this case. The district court's concern about
the trial court record is unfounded, and does not provide a basis
for this Court to refuse jurisdiction. The record is clear that
the parties stipulated to the admission into evidence of various
written materials in lieu of live testimony. The district
court's disapproval of this procedure does not justify its
substitution of its own judgment of the evidence for the trial
court's. Indeed, the district court went even further by relying
on its own unsupported assumptions to justify reversal.

This Court should review this decision because it
raises questions of fundamental importance regarding individual
rights of Florida's citizens. The errors committed by the
district court leave countless Floridians uncertain about whether
and to what extent their rights are protected by this State's
constitution. Petitioner urges this Court to clear up this
uncertainty.

JURISDICTIONAL STATEMENT

This Court has discretionary jurisdiction to review a
decision of a district court of appeal that (i) expressly
declares valid a state statute; and (2) expressly construes a
provision of the state constitution. Art. v, § 3(b)(3), Fla.
Const.; Fla. R. App. P. 9.030(a)(2)(A)(i) and (ii). 1In this

case, the district court expressly declared valid § 63.042(3),




Fla. Stat., and expressly construed Art. I, §§ 2, 9 and 23, Fla.
Const.®

ARGUMENT
I. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW THE

DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY UPHOLDS A
STATE STATUTE,

Plaintiffs filed this action challenging § 63.042(3),
Fla. Stat., both on its face and as applied, under the Florida
Constitution. When the Second District Court of Appeal reversed
the lower court's decision, it expressly declared valid the
challenged statute. See, e.qg., Exhibit A at 26 n.11 As such,
this case is squarely within the discretionary jurisdictioh of

this Court. See, e.g., Raffield v. State, 565 So. 2d 704 (Fla.

1990), cert. denied, 498 U.S. 1025, 111 S. Ct. 674, 112 L. Ed. 2d

666 (1991); Blue Cross and Blue Shield of Florida, Inc. v.l

Matthews, 498 So. 2d 421 (Fla. 1986); Art. V, § 3(b)(3), Fla.
Const.; Fla. R. App. P. 9.030(a)(2)(A)(i).
II. THIS COURT HAS DISCRETIONARY JURISDICTION TO REVIEW THE

DISTRICT COURT'S DECISION BECAUSE IT EXPRESSLY CONSTRUES
THREE PROVISIONS OF THE STATE CONSTITUTION.

Plaintiffs challenged § 63.042(3), Fla. Stat., under
Article I, sections 2, 9 and 23 of the Florida Constitution.

Plaintiffs did not raise any federal constitutional claims. In

3 This Court also has jurisdiction pursuant to Art. V, §
3(b)(3), Fla. Const., and Fla. R. App. P. 9.030(a)(2)(A)(iv), to
review this case because the district court's decision conflicts
with this Court's prior cases interpreting Florida's constitutional
right to privacy. See, e.g., Public Health Trust v. Wons, 541 So.
2d 96 (Fla. 1989); In re: T.W., 551 So. 2d 1186 (Fla. 1989);
Winfield v. Div, of Pari-Mutuel Wagering, 477 So. 2d 544 (Fla.
1985). '
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rejecting plaintiffs' claims, the district court expressly
construed each of these state constitutional provisions. First,
the district court found that an individual's sexual orientation
does not fall within the realm of interests protected by
Florida's right to privacy. Exhibit A at 12-16. Second, the
court concluded that Florida's right to due process does not
encompass sexual orientation or the decision to apply to become
an adoptive parent. Exhibit A at 16-19. Third, the district
court construed Florida's equal protection provision, Art. I, §
2, Fla. Const., and its rational basis test, as being satisfied
so long as "any reasonably conceivable state of facts . . .
could provide a rational basis for the classification." Exhibit

A at 24 (quoting Heller v. Doe by Doe, U.S. , 113 8. Ct.

2637, 2643, L. Ed. 24 (1993)).° Therefore, this case
falls within the discretionary jurisdiction of this Court. See,

e.g., Laborers' Intern., Local 478 v. Burroughs, 541 So. 2d 1160

(Fla. 1989) (jurisdiction exists where DCA rejected contention
that county board was exercising judicial power prohibited under
Art. V, § 1, Fla. Const.); Matthews, 498 So. 24 421 (jurisdiction
conferred where DCA upheld statute against access to court and
equal protection challenges).

III. THIS COURT SHOULD EXERCISE ITS DISCRETIONARY JURISDICTION
TO HEAR THIS CASE,

A. The District Court's Perceived "Problem" with the Trial

6 The district court also implicitly construed Florida's
due process and equal protection guarantees to be coextensive with
the corresponding federal constitutional guarantees. Exhibit A at
16-26.




Court Record is Misplaced, and should not Bar this
Court from Exercising its Jurisdiction.

Before going on to rule on the merits of plaintiffs'
claims, the district court described what it perceived to be a
"problem of methodology" arising from the trial court
proceedings:

The trial court's opinion discusses the
plaintiffs' "unrebutted and overwhelming
evidence" establishing that homosexuals have
normal abilities to rear children. In truth,
there 1s virtually no evidence in the record.
The parties merely submitted copies of law
review articles and other reports in
magazines and journals.

Exhibit A at 5 (emphésis in original). The district court
disapproved of this procedure, which it termed "trial by
photocopy." Id. at 7. Despite this disapproval, the record is
clear that

the parties stipulated that the case would be
resolved without the necessity of an
evidentiary hearing, as follows: That each
side would submit a brief arguing matters of
law and citing appropriate cases. In
addition, each side would attach to its brief
any sclentific data or research it desired
and would likewise include this material in
its argument. Each party would (and has)
stipulated to waive objections of
authenticity, relevancy, competency and lack
of predicate or foundation as to each article
submitted. The Court would then consider and
weigh such data and research as if presented
in person by the authors and researchers of
the articles and papers.

Exhibit B at 2 n.1l.
The district court was without authority to reject this
evidence out of hand, simply because it disliked the procedure

agreed to by the parties. "First, it is not the function of an
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appellate court to reevaluate the evidence and substitute its

judgment for that of the jury." Helman v. Seaboard Coast Line R.
Co., 349 So. 24 1187, 1189 (Fla. 1977). "Second, if there is any
competent evidence t§ support a verdict, that verdict must be
sustained regardless of the District Court's opinion as to its
appropriateness." Id. These principles hold true when findings
of fact are made by the trial court; they are entitled to the

same weight as a jury verdict. Marsh v. Marsh, 419 So. 24 629,

630 (Fla. 1982). The district court had no authority to
substitute its judgment for that of the trier of fact. Horatio

Enterprises, Inc. v. Rabin, 614 So. 24 555 (Fla. 3d DCA 1993);

Plaza Builders, Inc. v. Regis, 502 So. 24 918 (Fla. 2d DCA 1987):

Williams v. Dolphin Reef, Ltd., 455 So. 2d 640 (Fla. 2d DCA

1984). "It is not the prerogative of an appellate court, upon a
de novo consideratioh of the record, to substitute its judgment

for that of the trial court." Shaw v. Shaw, 334 So. 24 13, 16

(Fla. 1976); Brandenburg Investment Corporation v. Farrell

Realty, Inc., 463 So. 24 558, 560 (Fla. 24 DCA 1985). The
district court's rejection of the trial court's findings based on
the evidence in the record, and of the parties' stipulation to
admission of that evidence, was clearly error.

Not only did the'district court exceed its authority by
rejecting the evidence introduced by the parties, it also relied
on its own wholly unsupported assumptions to justify reversal of
the trial court's judgment. For example, in finding that the

statute survived rational basis review, the district court




concluded that "[gliven that adopted children tend to have some
developmental problems arising from adoption or from their
experience prior to adoption, it is perhaps more important for
adopted children than other children to have a stable
heterosexual household during puberty and the teenage years."
Exhibit A at 25.7 This series of assumptions, on which the
district court relied in upholding the statute, has absolutely no
basis in the record.

In short, the district court's concern about the trial
court record was both unfounded and erroheous. The district
court exceeded the scope of its appellate authority by
substituting its view of the record and its unsubstantiated
agsumptions for the congidered judgment of the trial court. At a
minimum, if the district court legitimately viewed the record as
insufficient to support summary judgment for the plaintiffs, its
proper course should have been to reverse the trial court's
judgment and remand for trial of the disputed issues of fact.

B. This Court Should Accept Jurisdiction and Review the
Merits of this Challenge.

This case raises questions of the utmost importance
which can and should now be settled by this Court. Courts across

the state are looking to this Court and this case to provide

7 The district court made this assumption pursuant to its

application of the rational basis test: "If there is 'any
reasonably conceivable state of facts that could provide a rational
basis for the classification,' the courts must defer to the
legislature."” Exhibit A at 24 (guoting Heller v. Doe by Doe, 113
8. Ct. at 2642). Indeed, the district court's assumption is based
on no "state of facts" whatsoever.

8




guidance on these qguestions of first impression.®

The district court's decision fails to settle these
questions because: |

(1) as explained above, it erroneously substitutes its
judgment and unproven assumptions in place of the facts as found
by the trial court;

(2) it improperly rejects petitioner's vagueness
challenge by conceiving a definition of the statutory term
"homosexual" with no basis in the text of the statute or its
legislative history;

(3) it fails to give due consideration to Florida's
constitutional provisions using the primacy approach dictated by
this Court in Traylor v. State, 596 So. 2d 957 (Fla. 1992).
Instead, the district applied a purely federal constitutional
analysis to petitioner's claims under Florida's equal protection
and due process provisions;

(4) it misconstrues petitioner's argument based on
Florida's constitutional guarantee of the right to privacy. The
district court mistakenly analyzed this case as involving an
"unwarranted governmental inquiry concerning private matters".
Exhibit A at 14. It summarily rejected the crux of petitiomer's
privacy claim -- that his sexual orientation is within the zone

of personai autonomy interests guarded by the right to privacy

8 Petitioner knows of at least one other case that also
challenges the constitutionality of § 63.042(3), Fla. Stat., in
which the court and the parties are awaiting a final decision in
the instant case. See Amer v. Johnson, et al., case no. 92-14370
(17th Cir. Ct., Broward County) filed May 28, 1992.
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from governmental interference.

These are among the errors petitioner hopes this Court
will correct by exercising its discretionary jurisdiction to hear
this case. Petitioner does not seek an unqualified right to |
adopt. Rather, he seeks the right to be considered on the same
terms as every other prospective adoptive parent in Florida --
that is, with the best interests of a particular adoptive child
in mind. Florida's ban on all adoptions by homosexuals is
outdated, irrational, and based on unfounded fears and prejudices
toward lesbians and gay men. It violates petitioner's rights to
privacy, equal protection and due process, all as guaranteed by
the Florida Constitution.

CONCLUSION

For the foregoing reasons, petitioner James W. Cox
respectfully requests that this Court exercise its discretionary
jurisdiction to hear this case.

Respectfully submitted,

NINA E. VINIK

American Civil Liberties Union
Foundation of Florida, Inc.

225 N.E. 34 Street Suite 102

Miami, FL 33137

(305) 576-2337

Florida Bar No.: 909882

DORIS BUNNELL

406-B 13th Street West
Bradenton, FL 34205
(813) 748-1227

Florida Bar. No.: 793140

Attorneys for the Petitioner
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ALTENBERND, Judge.

The plaintiffs, Mr. Cox and Mr. Jackman, voluntarily
disclosed to HRS that they are homosexual. Each has been denied
the opportunity to apply to adopt a child because section
63.042(3), Florida Statutes (1991), prohibits adoptions by
homosexuals. At summary judgment, they convinced the trial court
that this statute is unconstitutional for several reasons. We
reverse because the plaintiffs failed to establish that the
legislature lacked the constitutional power to make this public
policy decision. The debate over the nature of homosexuality and
the wisdom of the strictures that our society has historically
placed upon homosexual activity cannot and should not be resolved
today in this court. For purposes of governance, the legislature
is the proper forum in which to conduct this debate so long as
its decisions are permitted by the state and federal

constitutions.

I. PROCEEDINGS IN THE TRIAL COURT

The factual record in this case is very limited. . It is
undisputed that Mr. Cox attempted to sign up for HRS parenting
classes in Sarasota, Florida, on March 22, 1991. At that time,
he voluntarily disclosed that he is homosexual. Mr. Jackman took
the same steps on April 3, 1991. HRS became aware that the two
men lived at the same address and sent them a letter in late
April advising them that HRS would not accept an application for

the adoption of a child from either man in light of section




63.042(3).1 That statute, enacted in 1977, provides: "No person
eligible to adopt under this statute may adopt if that person is

a homosexual."” See Ch. 77-140, Laws of Fla.

After receiving the letter, the two men filed this
action to declare section 63.042(3) unconstitutional on its face
and as applied to them. They based their complaint on the right
of privacy, substantive due process, and equal protection. Both
sides filed motions for summary judgment, and the trial court
decided to determine the facial validity of the statute based on
the above-described facts and any information the parties wished
to provide to the court. By stipulation, the parties filed
copies of various law review articles and other reports, edi-
torials, and discussions appearing in magazines and journals.
Although both Mr. Jackman and Mr. Cox admitted that they are
homosexual and claimed no confusion concerning the definition of
that term, the trial court asked the parties to brief the poten-

tial ambiguity of the undefined statutory word, "homosexual."”

The trial court, relying heavily upon an unappealed

circuit court opinion in Seebol v. Farie, 16 Fla. L. Weekly C52

(16th Cir. Ct. 1991), 17 Fam. L. Rep. (BNA) 1331 (Mar. 15,

2

1991),” held that section 63.042(3) is void for vagueness and

! Although the complaint alleges that the letter is attached,
we have not located a copy of the letter in the record on appeal.

2 Because the Seebol decision is not published in an official
Florida volume, and to avoid extensive quotations from that
opinion, we attach a copy of that circuit court opinion as
Appendix A.




that it violates homosexuals' rights of privacy and equal protec-

tion. HRS filed this appeal.3
IT. A PROBLEM OF METHODOLOGY

Before addressing the constitutional issues, we consider
a serious procedural problem arising out of the parties' attempt
to resolve these issues on summary judgment. We recognize that
the facial constitutionality of a statute is a question to be
resolved by the court, and that evidence concerning the facts of

a specific case are frequently unnecessary. Department of

Revenue v. Florida Home Builders Ass'n, 564 So. 2d 173 (Fla. lst

DCA), review denied, 576 So. 2d 286 (1990); Sims v. State, 510

So. 2d 1045 (Flé. 1st DCA 1987). Depending on the nature of the
statute and the basis for the constitutional challenge, however,
the issue of facial éonstitutionality can be a mixed question of

fact and law. Glendale Fed. Sav. & Loan Ass'n V. State, Dep't of

Ins., 485 So. 2d 1321 (Fla. lst DCA), review denied, 494 So. 2d

1150 (Fla. 1986). When the constitutional issue is a mixed ques-
tion of fact and law, the parties need to present evidence. In

the absence of prima facie evidence, the party with the bﬁrden of
proof cannot prevail. We conclude that the constitutional issues
raised in this case concerning vagueness and equal protection are

mixed questions of law and fact and that the plaintiffs have

3 The Attorney General was properly notified of this action
because of the challenge to the constitutionality of a state
statute. See § 86.091, Fla. Stat. (1991). The Attorney General
declined to appear as a party in defense of the statute.




failed to present evidence to support the trial court's ruling at

this stage of the proceedings.

The trial court's opinion discusses the plaintiffs’
"unrebutted and overwhelming evidence" establishing that homo-
sexuals have normal abilities to rear children. In truth, there
is virtually no evidence in the record. The parties merely
submitted copies of law review articles and other reports in

magazines and journals.4

There are only two major scientific articles in the
record. One is a review of research performed by various people.

J. Charlotte Patterson, Children of Lesbian and Gay Parents,

Child Dev., Oct. 1992, at 1025. The record contains no informa-
tion concerning Ms. Patterson's credentials. The review focuses
not on adopted childfen, but on the natural children of homosex-
uals. It discusses the need for future research and does not
render any scientific or legal opinion concerning the best in-

terests of children in need of adoption.

The other major article is a report describing an anony-
mous survey of only twenty-three homosexual parents and sixteen
heterosexual single parents. Mary B. Harris & Parlene J. Turner,

Gay and Lesbian Parents, J. Homosexuality, Winter 1985/86, vol.

12. Apparently, this small sample of homosexual households was
located in New Mexico. The article does not focus on children

adopted by homosexuals. A professor of "educational foundations"

These articles are briefly described in Appendix B.

-5-




and an associate professor of home economics conducted this sur-
vey. There is no information concerning their expertise in this
area. The record is also silent on the professional reputation

and objectivity of the Journal of Homosexuality.

The parties to this lawsuit suggest that forty-eight
states permit adoption by homosexuals. If this is true, the
experience in those states might provide relevant evidence con-
cerning these constitutional questions. Nevertheless, the record
contains little, if any, information about children adopted in

other states.

Although The Atlantic Monthly has not been recognized as

an authoritative source on these issues, the plaintiffs filed a
copy of a noteworthy article from that magazine. Chandler Burr,

Homosexuality and Biology, The Atlantic Monthly, Mar. 1993, at

47. The article claims that the "issue of homosexuality has ar-
rived at the forefront of America's political consciousness." It
notes that biology, as a scientific discipline, has begun to ask
fundamental questions about the nature and causes of homosexual-
ity. However, the article maintains that biology has onlf begun
to provide "glimmers of answers." Id. at 47. After a lengthy
discussion describing the preliminary nature of this research,
the article observes: "[I]t would be wise to acknowledge that

science can be a rickety platform on which to erect an edifice of

rights." 1Id. at 65.




The parties have not established that the materials in
this record are the type of information that a trial court may
accept through judicial notice. See § 90.202(11), (12), Fla.
Stat. (1991). ©No showing was made that these articles would be
the type of data reasonably relied upon by experts on these sub-
jects and no expert witnesses were called to discuss or explain
these reports. See § 90.704, Fla. Stat. (1991). Neither the
trial court nor this court has the training and expertise neces-

sary to evaluate and apply the scientific studies in the record.

Although "trial by photocopy" may have been less costly
to the parties, the issues before the court involve the constitu-
tionality of a statute enacted by a majority vote in both houses
of the legislature and signed into law by the Governor. These
issues are important to the people of this state. The parties
could not use this procedure simply to overlook or ignore un-
proven and disputed issues of fact. The trial court did not have
a record to support a summary judgment in favor of the plaintiffs
on any issue. Accordingly, we must reverse this summary judg-
ment.

III. THE QUESTION OF VAGUENESS:
HOMOSEXUAL ORIENTATION V. HOMOSEXUAL ACTIVITY

Section 63.042(3) does not define "homosexual." Despite
the fact that the statute has been in effect since 1977, there
are no reported cases in which a litigant has ever alleged that
the term "homosexual" in section 63.042(3) is unconstitutionally

vague. We have not been provided with any legislative history
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suggesting that anyone has ever attempted to amend this statute
because of any perceived ambiguity. Mr. Cox and Mr. Jackman have
admitted that they are homosexual and have never alleged that
they found the term to be unconstitutionally vague. Thus, we are
troubled by the trial court's unilateral amendment of the plain-
tiffs' complaint to add a constitutional due process theory that
the parties had not chosen to litigate. The.plaintiffs have not

established that this statute is unconstitutionally vague.

The only other state that has enacted a similar statute
is New Hampshire. §See N.H. Rev. Stat. Ann. § 170-B:4 (1991).

That statute has withstood constitutional scrutiny. See Op. of

the Justices, 530 A.2d 21 (N.H. 1987). The New Hampshire statute

defines "homosexual" as "any person who performs or submits to
any sexual act involving the sex organs of one person and the
mouth or anus of another person of the same gender." N.H. Rev.
Stat. Ann. § 1780-B:2 (1991). In upholding its statute, the New
Hampshire Supreme Court limited its definition to persons volun-
tarily engaging in homosexual activity reasonably close in time

to the filing of the adoption application. Op. of the Justices,

530 A.2d at 294-295.

HRS argues that the Florida statute can be reasonably
interpreted to include the same concepts as those employed in the
New Hampshire definition. HRS does not claim that the statute
applies to persons who merely have some degree of homosexual
orientation or to people who have experimented with homqsexual

activity in the past. HRS does not intend to bar adoption based




on homosexual orientation, but only when it knows of current,

voluntary homosexual activity by an applicant.5

The legislature need not define every word in a statute
to survive a vagueness challenge. It is merely necessary for the
legislature to give adequate notice of what conduct is prohibited
by the statute and to provide clarity sufficient to avoid arbi-

trary and discriminatory enforcement. Southeastern Fisheries

Ass'n v. Department of Natural Resources, 453 So. 2d 1351 (Fla.

1984). This analysis is performed from the perspective of a

person of common understanding and intelligence. Schultz v.

State, 361 So. 2d 416 (Fla. 1978). This standard is less strin-

gent when the statute is not a criminal statute. Village of

Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,

102 s. Ct. 1186, 71 L. Ed. 2d 362 (1982); D'Alemberte v.

Anderson, 349 So. 2d 164 (Fla. 1977); State v. Wershow, 343 So.

2d 605 (Fla. 1977); Florida Businessmen for Free Enter. v. City

of Hollywood, 673 F.2d 1213 (11lth Cir. 1982).

If possible, this court must construe section 63.042(3)

in a manner that upholds the statute. Corn v. State, 332 So. 2d

4 (Fla. 1976). A reasonable construction of a statute by an
agency charged with its administration is entitled to great

weight. Department of Ins. v. Southeast Volusia Hosp. Dist., 438

> In this context, it is noteworthy that a recent amendment to
the Rules Regulating the Florida Bar prohibits a lawyer from
knowingly discriminating against a litigant based on "sexual
orientation." The amendment to rule 4-8.4 becomes effective
January 1, 1994.




So. 2d 815 (Fla. 1983), appeal dismissed, 466 U.S. 901 (1984),

We conclude that HRS has reasonably construed the statute to
apply only to applicants who are known to engage in current,
voluntary homosexual activity. We conclude that an ordinary
person would realize that the legislature had not created a rule
concerning a person's thoughts, but rather a person's conduct.6
On the basis of this record, we cannot hold that the legislature
was required to use precise anatomical language in order for a
person of common understanding and intelligence to appreciate
that the homosexual activity intended by the Florida statute is

the same as that described in the New Hampshire statute.

Our interpretation of this undefined term is comparable
to the supreme court's efforts to provide a workable interpreta-
tion of the term "professional" in a statute of limitations.

Pierce v. AALL Ins. Inc., 531 So. 2d 84 (Fla. 1988); Garden v.

Frier, 602 So. 2d 1273 (Fla. 1992). Section 95.11(4)(a), Florida
Statutes (1983), provided a shortened statute of limitations for
claims against professionals, but did not provide a statutory
definition of "professional." 1In light of the obligation-to

provide a construction that upholds the statute, the supreme

6 We have obtained and reviewed the legislative history con-
cerning chapter 77-140. At various hearings, legislators ex-
pressed some concern about the need for a definition. One
legislator observed that a dictionary definition of "homosexual"
was based on sexual desire and not on sexual activity. 1In
rejecting the need for a statutory definition, the legislature
appears to conclude that sexual desire is not the controlling
issue and that citizens did not need a definition to know the
nature of the conduct that was being regulated in the best
interests of children.
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court provided a judicial definition that limited the term,
"professional," to vocations requiring a college education as a
requirement for a license. If anything, the definition of
homosexuality that we employ in this case requires less judicial
construction of the statute than was required in Pierce and

Garden.

We recognize that a definition of "homosexual," limited
to applicants who are known to engage in current, voluntary
homosexual activity, draws a distinction between homosexual
orientation and homosexual activity. We understand that some
people have concluded that it is unreasonable or unfair to dis-
tinguish homosexual orientation from homosexual activity. They
believe that the activity is nothing more than an inevitable ex-
pression of the orientation. They believe that both homosexual
orientation and activity are caused by biological or environ-
mental factors beyond the control of the individual. 1In their
opinion, homosexual conduct is not a voluntarily chosen life-
style. From this perspective, a rule which discriminates against
the activity is no different than a rule which discriminates

against the orientation.

In contrast, other people maintain that homosexual
activity is severable from homosexual thought. They believe that
homosexual conduct should be regulated by the state. As a re-
sult, some types of homosexual conduct have long been the subject
of criminal statutes. See § 800.02, Fla. Stat. (1991). The

United States Supreme Court has held that statutes regulating

-11-




homosexual sodomy do not violate federal due process. Bowers v.

Hardwick, 478 U.S. 186, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986).

At this time, the orientation/activity question is
simply a matter upon which reasonable persons can and do dis-
agree--as a matter of scientific fact and as a matter of moral,
religious, and legal opinion. Certainly, the record presented to
the trial court and to this court does not end the debate. Under
these circumstances, the legislature is constitutionally per-
mitted to reach its own conclusions on the validity of the dis-
tinction between homosexual orientation and activity without any

mandate from this court.

IV. THE RIGHT OF PRIVACY

The trial court determined that section 63.042(3) vio-
lates the Florida constitutional right of privacy under article
I, section 23. 1In so doing, it was strongly influenced by the
earlier trial court decision in Seebol. Both decisions focus on
a perceived right of privacy concerning sexual orientation.
Neither decision evaluates the statute if the definition of
"homosexual" is limited to current voluntary sexual conduct. In
our opinion, neither decision gives sufficient consideration to
the fact that the statute does not establish a governmental
intrusion into a person's private life; it bars the statutory
privilege to adopt a child when it is known that the applicant is
homosexual. We reverse this holding in the summary judgment and

rule that HRS is entitled to summary judgment on these issues.
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These plaintiffs presented a narrow privacy issue. Mr.
Cox and Mr. Jackman voluntarily admitted that they are homo-
sexual. They cannot claim an expectation of privacy concerning a
fact that they have willingly disclosed. Moreover, they do not
object to revealing their homosexuality on an adoption applica-
tion. Further, they agree that HRS may make this inquiry. They
simply believe that Florida should treat information concerning
their current sexual activity as one of the many factors involved
in the decision to approve an application. They argue that many

other states take this approach.

Article I, Section 23, of the Florida Constitution
states: "Every natural person has the right to be let alone and
free from governmental intrusion into his [or her] private life
except as otherwise provided herein." The right to privacy is a

fundamental right. Winfield v. Division of Pari-Mutuel Wagering,

Dep't of Bus. Reg., 477 So. 2d 544 (Fla. 1985); In rxe T.W., 551

So. 2d 1186 (Fla. 1989); In re Browning, 568 So. 2d 4 (Fla.

1990). When this right applies, governmental intrusion must

serve a compelling state interest. Winfield, 477 So. 2d 544.

Although the boundaries of the right to privacy are
still evolving in the courts, the right has been applied: (1) to
protect natural persons from public disclosure of personal mat-
ters by the government; (2) to prohibit unwarranted governmental
inquiry concerning private matters; and (3) to create a zone of
autonomy protecting personal decisionmaking, especially concern-

ing issues of health. See In re T.W., 551 So. 2d at 1192. On

its face, section 63.042(3) does not implicate these concerns.
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Section 63.042(3) denies one group of natural persons
the opportunity to adopt based upon their known sexual activi-
ties. It does not require public disclosure of personal matters.
Indeed, chapter 63 makes the files and the proceedings concerning

adoptions confidential. § 63.162, Fla. Stat. (1991).

This statute does not compel unwarranted inquiry con-
cerning private matters. In fact, this statute does not mandate
any specific inquiry concerning an applicant's background.7 In
this case, the state did not demand secret information; the
plaintiffs voluntarily provided the information. "[Blefore the
right of privacy is attached and the delineated standard applied,
a reasonable expectation of privacy must exist." Winfield, 477

So. 2d at 547.

Moreover, adoption is simply not a private matter. As
the trial court recognized, adoption is not a right; it is a

statutory privilege. Hamilton v. Beard, 490 So. 2d 1297 (Fla. 2d

DCA 1986); 2 C.J.S. Adoption of Persons § 3 (1972). Thus,

adopting a child is not the same as choosing to have a natural

family. Cf£. Smith v. Organization of Foster Families for

Equality & Reform, 431 U.S. 816, 97 S. Ct. 2094, 53 L. Ed. 2d 14

(1977) (drawing a distinction between foster families and natural

parents). We recognize that certain fundamental constitutional

7 We distinguish the Third District's recent opinion concerning
a municipal regulation requiring all job applicants to sign an
affidavit stating that they have not used tobacco for at least
one year. Kurtz v. City of North Miami, 18 Fla. L. Weekly D2210
(Fla. 3d DCA Oct. 12, 1993). 1In that case, the regulation ex-
pressly required governmental inquiry concerning private matters.
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rights are involved in an established parent/child relationship.

Santosky v. Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d

599 (1982); Meyer v. Nebraska, 262 U.S. 390, 43 S. Ct. 625, 67 L.

Ed. 2d 1042 (1923). A person who asks the state for the

privilege to adopt does not have a fundamental right arising from
an existing family relationship. Instead, the applicant asks the
state to make a decision in the best interests of a child in need

of adoption.

To make decisions that accord with the best interests of
children, government agencies and courts are clearly entitled to
conduct extensive examinations into the background of prospective
parents. These plaintiffs have not argued that such investiga-
tions violate the right of privacy. Even if the right of privacy
had been invoked concerning such an investigation, it is clear
that the best interests of a child can create a very substantial

state interest. §See Department of Health & Rehabilitative Servs.

v. Privette, 617 So. 2d 305 (Fla. 1993).

This statute does not necessarily intrude into any
protected zone of autonomy concerning personal decisionmaking.
As explained above, the decision to adopt a child in Florida is
not a private decision. Even assuming that the decision to
engage in homosexual activity were within a zone of autonomy,
this statute does not directly interfere with that decision. It
does not limit anyone's private sexual life; it limits one's
ability to adopt a child in Florida if the state knows that the

person is homosexual. Many private decisions indirectly limit
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one's ability to obtain statutory privileges. Such indirect
limitations do not render statutory privileges unconstituticnal

under the right of privacy.

The standard HRS form for application to adopt a child
asks whether the applicant is homosexual or bisexual. See HRS-

CYF Form 5071, Adoption, Paternity and other Florida Family

Practice, § 2.26 (2d ed. 1992). The plaintiffs argue that the
application for admission to the bar contains many personal
questions, and that the practice of law is a privilege somewhat
similar to the opportunity to adopt. They observe that the
supreme court has analyzed mental health questions on the
application for admission to the bar under the right of privacy,

using a compelling state interest test. Florida Bd. of Bar

Examiners re: Applicant, 443 So. 2d 71 (Fla. 1983). They sug-

gest that the same compelling state interest test should be used

in this case,

We decline to decide whether the HRS application should
be so analyzed. 1In this case, we have no controversy concerning
the contents of the application form. Likewise, we do not need
to determine what steps HRS would be entitled to take in the best
interests of children if an applicant declined to answer these

questions. See Privette, 617 So. 2d 305.

V. DUE PROCESS

The trial court has not directly ruled upon the plain-

tiffs' substantive due process claim. It did, however,
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extensively rely upon the decision in Seebol, which expressly
held the statute unconstitutional under a substantive due process
analysis. Moreover, an analysis of fundamental rights under due
process 1is necessary to determine whether strict scrutiny applies
under the right to equal protection. Accordingly, we conclude

that a brief consideration of due process is appropriate.

Both the United States Constitution and the Florida
Constitution limit the application of due process to deprivations
of "life, liberty or property." U.S. Const. amend. XIV; Art I, §
9, Fla. Const. The plaintiffs do not seriously argue that the
statutory privilege of adoption invokes an interest in life or in
property. They argue that the statute invokes an interest in

liberty.

From the usage of "liberty" in everyday language, a per-
son might think that adoption was a "liberty" in a free society.
However, for the purpose of explaining due process as a matter of
constitutional law, "liberty" must be carefully defined. The
courts have been cautious in extending the concept of liberty
beyond a person's physical freedom. A broad definition of
"liberty" for due process analysis would substantially change the
balance of powers between the federal government and those of the
states, and between the judicial and legislative branches of
government. Accordingly, liberty interests that do not involve
physical freedom must be "fundamental liberties" before they are
protected by due process. Such liberties must be "implicit in

the concept of ordered liberty." Bowers, 478 U.S. at 191. They

-17-




are freedoms "deeply rooted in this Nation's history and

tradition." Id. at 192.

We agree with the New Hampshire Supreme Court that the
opportunity to adopt an unrelated child is not a fundamental

liberty. Op. of the Justices, 530 A.,2d 21 (N.H. 1987).

Similarly, the United States Supreme Court has held that the
decision to engage in homosexual activity is not a fundamental

right. Bowers, 478 U.S. 186 (1986).

The plaintiffs correctly argue that, under the doctrine
of primacy, we are not compelled to interpret Article I, Section
9, of the Florida Constitution as narrowly as the United States
Supreme Court has interpreted the Fourteenth Amendment. Traylor
v. State, 596 So. 2d 957 (Fla. 1992). Accordingly, they suggest
that we are not bound by Bowers as a matter of state constitu-

tional law.

The Due Process Clause in the United States Constitution
and the similar clauses in the state constitutions, however, have
a shared and overlapping history. We conclude that it is not
appropriate for this court, as a matter of state constitutional
law, to depart from a recent United States Supreme Court ruling
under a virtually identical federal constitutional clause unless
we are convinced that aspects of Florida's constitution, law, or
announced public policies clearly Jjustify such a departure. We
have considered Florida's right of privacy under article I,

section 23, and the basic rights described in article I, section
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2. We are not convinced that these aspects of the Florida
Constitution expand the concept of liberty under article I,
section 9, so that homosexuality is a fundamental right. The
plaintiffs have not clearly established a valid legal justifica-

tion for this court to depart from the rule announced in Bowers.
VI. EQUAL PROTECTION

Adopting the analysis in Seebol, the trial court held
that section 63.042(3) violates equal protection under either the
strict scrutiny or the rational basis standard. We conclude that
the plaintiffs have established no right to strict scrutiny and
have not established that the statute fails the rational basis

test.

"All natural persons are equal before the law.

Art. I, § 2, Fla. Const. No state "shall deny to any person
within its jurisdiction the equal protection of the laws." U.S.
Const. amend. XIV. These constitutional rights do not prohibit
the legislature from distinguishing among categories of persons
in statutes. They do, however, entitle the plaintiffs to a
judicial review of section 63.042(3) to assure that the category
established in that statute withstands the analysis created by

the courts to implement the right to equal protection.

There are two long-established standards applicable to
equal protection review: strict scrutiny and rational basis. 1In
recent years, the courts have also begun to recognize a category

of intermediate review. See City of Cleburne v. Cleburne Living
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Center, 473 U.S. 432, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985).8
Intermediate review has been applied primarily in the context of
gender and illegitimacy, as biological conditions beyond the

control of the individual. Mississippi University for Women v.

Hogan, 458 U.S. 718, 102 S. Ct. 3331, 73 L. Ed. 2d 1090 (1982);

Lalli v. Lalli, 439 U.S. 259, 99 S. Ct. 518, 58 L. Ed. 2d 503

(1978); Cf. Massachusetts Bd. of Retirement v. Murgia, 427 U.S.

307, 96 s. Ct. 2562, 49 L. Ed. 2d 520 (1976) (rational basis test
applies to age categories). The trial court did not rely upon an
intermediate review. The parties have neither argued for such a
review nor provided case law from other courts adopting such an
approach to homosexual activity. Accordingly, we limit our
analysis to the two better-established standards of review. See

Heller v. Doe by Doe, __ U.S.__, 113 S. Ct. 2637, __ L. Ed. 2d

(1993) (declining to consider an equal protection standard not

raised in the trial court).

Equal protection analysis requires strict scrutiny by the
judiciary only in cases in%olving fundamental rights or a suspect
class. Murgia, 427 U.S. 307. As discussed in the preceding

section, neither the statutory privilege to adopt nor the choice

8 The concurring opinion of Justice Stevens in City of
Cleburne, in which Chief Justice Rehnquist joined, suggests that
the Court has not adopted three rigid tests but rather "a con-
tinuum of judgmental responses to differing classifications."
105 8. Ct. at 3260. The separate opinion of Justice Marshall,
joined by Justices Blackmun and Brennan, regards as "superfluous"
the discussion of heightened scrutiny in Justice White's opinion
for the court. Thus, it is not entirely clear that City of
Cleburne contained a holding that established specific levels of
equal protection review. See Heller v. Doe by Doe, 113 S. Ct.
2637, 2650 (1993) (Blackmun, J., dissenting).
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to engage in homosexual activity involves a fundamental right.
Thus, strict scrutiny can apply in this case only if homosexual

activity creates a suspect classification.

In a recent Colorado case, the court applied a strict
scrutiny analysis to bar enforcement of an amendment to the
Colorado Constitution that expressly gave no protected status to

homosexual orijientation. Evans v. Romer, 854 P.2d 1270 (Colo.

1993). That court, however, did not treat homosexuals as a
suspect class and noted that prior cases had declined to treat

homosexuals as a suspect class. Id. at 1277.

In Florida, the supreme court has ruled that the mere
fact that an applicant for membership in the Florida Bar reveals
a homosexual orientation, as compared to current homosexual
activity, is not a bésis for exclusion from membership in the
Florida bar. 1In so ruling, the court examined its own standards,
not those of the legislature, and conducted the examination under

the rational basis standard. In re Florida Bd. of Bar Examiners,

358 So. 2d 7 (Fla. 1978). We have located no Florida appellate

precedent adopting a strict scrutiny review.

The Kentucky Supreme Court issued a lengthy opinion in
1992 which held the state's sodomy statute unconstitutional under

the state's constitution. Commonwealth v. Wasson, 842 S.W.2d 487

(Ky. 1992). The majority declined to distinguish between homo-
sexual orientation and homosexual activity. There is language in
that opinion suggesting that homosexuality is a suspect'class,

but the critical analysis seems to apply a rational basis test.
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In the federal courts, neither homosexual orientation nor
homosexual conduct has been determined to be a class requiring

strict scrutiny review. Ben-Shalom v. Marsh, 881 F.2d 454 (7th

Cir. 1989), cert. denied, 494 U.S. 1004 (1990); High Tech Gays v.

Defense Industrial Security Clearance Office, 895 F.2d 563 (9th

Cir. 1990); Pruitt v. Cheney, 963 F.2d 1160 (9th Cir. 1991),

cert. denied, 113 S. Ct. 655 (1992).° We conclude that the

plaintiffs have not established a basis for strict scrutiny

review in this case.

Under the rational basis test, the trial court decided
that not every homosexual applicant would be an unacceptable
adoptive parent. It believed that the legislature could not
exclude homosexuals as a group if some members of that class
could be good parents. The trial court was impressed by the
articles indicating that homosexuals who have children from prior
marriages tend to be good parents. The trial court recognized
the presumption of constitutionality that exists under the
rational basis test, but concluded that the plaintiffs had

overcome this presumption with "objective evidence.”

9 We recognize that at least one judge has taken the position
that homosexuality is a suspect class. See Watkins v. United
States Army, 875 F.2d 699, 724-28 (9th Cir. 1989) (Norris, J.,
concurring), cert. denied, 498 U.S. 957 (1990). Likewise, some
law review articles have advocated this approach. See Note, The
Constitutional Status of Sexual Orientation: Homosexuality as a
Suspect Classification, 98 Harv. L. Rev. 1285 (1985); Note, An
Argument for the Application of Equal Protection Heightened
Scrutiny to Classifications Based on Homosexuality, 57 S. Cal. L.
Rev. 767 (1984).
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We conclude that the trial court overestimated the power
of the judiciary under the rational basis test. This test is
intended to permit the legislature to make most public policy
decisions without interference from the courts. "This inquiry
employs a relatively relaxed standard reflecting the Court's

awareness that the drawing of lines that create distinctions is

peculiarly a legislative task and an unavoidable one." Murgia,
96 S. Ct. at 2567. "[L]egislative classifications are valid

unless they bear no rational relationship to the State's objec-

tives." Washington v. Confederated Bands & Tribes of the Yakima

Indian Nation, 439 U.S. 463, 501, 99 S. Ct. 740, 762, 58 L. Ed.

2d 740 (1979). A classification is not unconstitutional merely

because it is imperfect. Dandrige v Williams, 397 U.S. 471, 90

S. Ct. 1153, 25 L. Ed. 2d 491 (1970). "Put another way, a statu-
tory classification such as this should not be overturned 'un-
less the varying treatment of different groups or persons is so
unrelated to the achievement of any combination of legitimate
purposes that we can only conclude that the legislature's actions

were irrational.'" Barry v. Barchi, 443 U.S. 55, 67, 99 S. Ct.

2642, 2650, 61 L. Ed. 2d 365 (1979) (quoting Vance v. Bradley,

440 U.S. 93, 97, 99 S. Ct. 939, 943, 59 L. Ed. 2d 171 (1979)).

We are aware that some courts have recently relied on

City of Cleburne to apply an "active" rational basis review in

cases involving homosexual categories. See High Tech Gays, 895

F.2d 563; Pruitt, 963 F.2d 1160. Under the "active" test, the

courts seem to have placed an evidentiary burden on the state to
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prove a rational basis for a policy that treats homosexuals

differently. High Tech Gays, 895 F.2d at 575.

The Supreme Court, however, has recently reemphasized the
narrowness of rational basis review. Heller, 113 S. Ct. 2637.
Under rational basis review, a statute is presumed to be
constitutional. Until the presumption is overcome, the state has
no burden of persuasion and "no obligation to produce evidence to
sustain the rationality of a statutory classification.” Id. at
2643. 1If there is "any reasonably conceivable state of facts
that could provide a rational basis for the classification," the

courts must defer to the legislature. Id. at 2642.

The state clearly has a legitimate governmental purpose
in seeking to provide for the best interests of children in need
of adoption. Cf. § 63.022(1), Fla. Stat. (1991) ("It is the
intent of the legislature to protect and promote the well-being
of persons being adopted and their natural and adoptive parents
and to provide to all children who can benefit by it a permanent
family life . . . ."). HRS argues that the legislature can
rationally decide that this governmental purpose is promoted by a

total prohibition of adoptions by homosexuals.

Perhaps the simplest argument in support of this position
can be summarized as follows: whatever causes a person to become
a homosexual, it is clear that the state cannot know the sexual
preferences that a child will exhibit as an adult. Statisti-

cally, the state does know that a very high percentage of

24~




children available for adoption will develop heterosexual prefer-
ences. As a result, those children will need education and gui-
dance after puberty concerning relationships with the opposite
sex. In our society, we expect that parents will provide this
education to teenagers in the home. These subjects are often
very embarrassing for teenagers and some aspects of the education
are accomplished by the parents teliing stories about their own
adolescence and explaining their own experiences with the oppo-
site sex. It is in the best interests of a child if his or her
parents can personally relate to the child's problems and assist
the child in the difficult transition to heterosexual adulthood.
Given that adopted children tend to have some developmental
problems arising from adoption or from their experiences prior to
adoption, it is perhaps more important for adopted children than
other children to have a stable heterosexual household during
puberty and the teenage years. Without reliance upon any
unsubstantiated notion that a homosexual parent could "teach" a
child to become a homosexual, HRS maintains that the legislature
may still decide that the best interests of children require that
they be adopted by persons who can and will serve as heterosexual

role models.lo

10 This reason may not be the only rational reason in support
of this statute, but it is a sufficient reason to support the
constitutionality of the statute in this case. We note,

however, that we are not relying upon any possible injury the
children might arguably sustain due to private biases or
perceived prejudices against homosexuals. We are not overlooking
the pressures and stresses that peer groups might place. on an
adopted child because of the adoptive parent's homosexual
activity. We simply are not convinced that such "private biases”
are a permissible rational basis to support this statute. See
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Certainly, there are people in Florida who strongly dis-
agree with this proffered reasoning. Others may believe that
this reasoning warrants a denial of most, but not all, adoptions
by homosexual applicants. The materials placed in this record by
the plaintiffs, however, have not established that this reasoning
is irrational nor have they overcome the presumption of constitu-
tionality. Accordingly, the state has not yet had any obligation
to provide evidence to support the reasonably conceivable state
of facts that supply an initial rational basis for its classifi-
cation. It may be that the legislature should revisit this issue
in light of the research that has taken place in the last fifteen
years, but we cannot say that the limited research reflected in
this record compels the judiciary to override the legislature's

reasoning.ll

Reversed and remanded.

FRANK, C.J., and RYDER, DANAHY, CAMPBELL, SCHOONOVER, HALL,
THREADGILL, PARKER, PATTERSON, and BLUE, JJ., Concur.

Palmore v, Sidoti, 466 U.S. 429, 104 S. Ct. 1879, 80 L. Ed. 2d
421 (1984); Pruitt v. Cheney, 963 F.2d 1160, 1165 (9th Cir.
1991), cert. denied, 113 S. Ct. 655 (1992).

11 This opinion expressly declares section 63.042(3) to be
valid at least concerning the plaintiffs! challenge under the
right of privacy. It may also construe a provision of the state
or federal constitution. As a result, the supreme court should
have the discretion, but not the Obllgathn, to review this case,
See Fla. R. App. P. 9.030(a)(2). In light of the limited record
on appeal we question whether this is the approprlate case in
which to finally resolve these constitutional issues. We have
declined to certify this case as a matter of great publlc in-
terest because of its limited record.
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APPENDIX A

Adoption—Statute prohibiting homosexuals from adopting
violates plaintifPs right to privacy under Florida Constitution
and rights to equal protection and due process of law under
Florida and Federal Constitutions—Inquiry into applicant’s
sexual orientation and consideration thereof, without regard for
child’s best interests, violates Florida’s right to privacy—Statute
not least restrictive means of promoting compelling government
interest in protecting best interests of children—Statutory pre-
sumption that homosexuals would be unfit parents violates due
process rights '
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OPINION




Plaintiff, EDWARD SEEBOL, challenges the unconstitu-
tionality of §63.042(3), Fla. Star. (1990), which prohibits
homosexuals from adopting. After review of the pleadings and
law, the court finds that section 63.042(3) violates Plaintiff’s
right to privacy under the Florida Constitution, and his rights to
equal protection and due process of law under the Florida and
Federal Constitutions.

I. FACTUAL BACKGROUND
A. The Florida Adoption Statute

Adoption is defined as a personal relationship created by one
capable of adopting and one capable of being adopted, Korbin v.
Ginsberg, 232 S0.2d 417, 418 (Fla. 4th DCA 1970). Adoption,
unknown at common law, is statutory in nature and can be de-
creed only in accordance with statute, id. In adoption proceed-
ings, as in child custody proceedings, the court’s primary duty is
to serve the best interests of the child, In Re Adoption of H.Y.T.,
458 So.2d 1127, 1128 (Fla. 1984). The legislative intent of the
Florida adoption statute is to:

protect and promote the well-being of persons being adopted and

their natural and adoptive parents and to provide to all children

who can benefitby it a permanent family life.

§63.022, Fla. Stas. (1990). Courts are directed to enter orders as
deemed necessary and suitable to promote and protect the best
interest of the person to be adopted § 63.022(2)(1). Suitability to
adopt has rarely been challenged in Florida; advanced age and
modest income of prospective adoptive parents have been reject-
ed as grounds to deny adoption, In Re Adoption of Christian, 184
S0.2d 657 (Fla. 4th DCA 1966); In Re Duke, 95 So.2d 909 (Fla.
1957). In adoption, as in all matters involving the care and cus-
tody of children, Florida courts are continually reminded of their
obligation to protect the best interests of children, see Sulman v.
Sulman, 510 So0.2d 908, 909 (Fla. 4th DCA 1987); Bernstein v.
Bernstein, 498 So.2d 1270, 1272 (Fla. 4th DCA 1986). *‘These
paramount interests will be protected by the state and by the
courts, ex mero motu,’’ Bernstein, id,

The Florida adoption statute, approved by the legislature in
1977, §63.042(3) holds, ‘‘No person eligible to adopt under this
statute may adopt if that person is a homosexual.”’ Since the
enactment of the statute, unforeseen circumstances have occur-
red. The state of Florida amended its constitution to provide for a
right to privacy. Society has become increasingly knowledgeable
of homosexual behavior and more tolerant of this sexual orienta-
tion. Births of substance abused newborns and HIV infected new-
borns has sharply increased in the state. The Department of
Health and Rehabilitative Services has experienced a cor-
responding crisis in the adoption placement of these impaired
children.

B. The Children's Best Interests

In child custody proceedings, several jurisdictions have re-
cently determined that the homosexuality of parents should not be
a bar to either custody or visitation, Matter of Marriage of Cabal-
quinto, 669 P.2d 886 (Wash. 1983); M.A.B. v. R.B., 510
N.Y.5.2d 960 (N.Y.App. Div. 1986) (impermissible as a matter
of law to determine custody on basis of father's homosexual
orientation); S.N.E. v. R.L.B., 699 P.2d 875 (Alaska 1985)
(consideration of mother’s homosexual orientation appropriate
only when shown to have adverse effect on child’s health);
Benzio v. Patenaude, 410 N.E.2d 1207 (Mass. 1980) (mother's
homosexual orientation irrelevant to parenting skills). These
courts, which have adopted the nexus approach to a parent's
homosexuslity, consider the parent’s heterosexual or homosex-
ual activity in custody determinations oaly if it is shown to ad-
versely affect the child, see Note, Custody Determinations In-
volving the Homosexual Parent, XXII Family Law Quarterly,

No. 1, 76 (1988). Such decisions reflect the results of racent
studies which have shown children raised by homosexual pareats
to exhibit normal behavior patterns, Green, Sexual Identiry of 37
Children Raised by Homosexual or Transsexual Parents, 135 Am
J. Psychiatry, 692, 696 (1978).

Meatal health experts have found the incidence of same-sex
orientation among the children of homosexual parents as ran-
domly and in the same proportion as found amoag children in the
general population, Susoeff, Assessing Children's Best In:erests
When a Parent is Gay or Lesbian: Toward a Rational Custody
Standard, 32 UCLA L. Rev. 852, 882 (1985). Psychiatnists have
found that children adopt sexual orientations independently from
their parents, Susoeff, supra, and that homosexual men and
women do oot learn sexual preference by watching the sexual
preference of their parents, Note, The Avowed Lesbian Mother
and Her Right to Child Custody: A Constitutional Challenge That
Can No Longer Be Denied, 12 San Diego L. Rev. 799, 861
(1975), see also Benzio v. Patenaude, 410 N.E.2d at 1216 (psy-
chologist testimony that mixed sexual orientation of parents
irrelevant to child’s mental health).

Furthermore, experts agree that a child brought up in the
tranquil home of a homosexual parent is better off than one grow-
ing up in a heterosexual bome marked by domestic turmoil and
lack of affection, Note, The Avowed Lesbian Mother, supra, at
860; Benzio v. Patenaude, 410 N.E.2d at 1215 (no evidence that
children raised with loving couple of same sex are any more
disturbed, unhealthy, or maladjusted than children raised with
loving couple of mixed sex).

Although no appellate decision in Florida has addressed this
issue, a circuit court recently adopted the nexus approach and
awarded custody of a child to her deceased mother's homosexual
partner, In Re Pearlman, No. 87-24926 DA (Fla. 17th Cir, Ct.
1989). The court found no evidence that the mother’s partper’s
sexual preference had previously had, or would in the future
have, any detrimental effect on the child, id. The court
recognized the prevailing view in other jurisdictions that homo-
sexuality should not in itself render a parent or custodian unfit for
custody of, or visitation with, a minor child, id.,; contra Roe v.
Roe, 228 Va. 722, 324 $.E.2d 691 (1985) (father s homosexual
relationship rendered him unfit custodian as matter of law); bur
. J.P. v. PW., 772 S.W.2d 786 (Mo. So.Dist.Ct.App. 1989)
(court cannot ignore effect parent’s sexual conduct may have on
child’s future moral development and ordered supervised visita-
tion with homosexual father).

The Supreme Court of Ohio recently approved the adoption of
a special needs child by his psychological counselor who is a
homosexual, In Re Adoption of Charles B., 552 N.E.2d 884
(Ohio 1990). The court’s decision to allow the adoption relied
beavily upon the absolute lack of evidence in the trial court that
the adoption would not be in the child’s best interest, id. Testi-
mony showed, to the contrary, that the adoption would be in the
child’s best interest because his special needs required an adop-
tive parent with stability and flexibility, and the willingness to
seek needed services, id.' It was recognized that permanent
placement in a judicially approved home eavironment was pre-
ferable to confining the child to an institution or to the life of
transience from one foster home to another, id. at 889. Most
importantly, Ohio recognized the advisability of permitting
adoption on a case by case basis since the facts in each adoption
case will vary, id. In deciding whether to approve an adoption,
the court must consider all relevant factors before determining
whether the child’s best interest will be served, id.?

C. Plaintiff Seebol
Plaintiff, Edward Seebol, resides in Key West and applied to
the State of Florida to adopt a special needs child. Mr. Secbol has
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been & well respected resident and businessman of this city for
tweaty years. He has been participating in the state guardianship
and guardian ad litem programs, and since the mid 1980’s he has
worked relentlessly in AIDS education and assistance to affected
individuals. He is presently executive director of AIDS Help,
Inc. He was notified by the Department of Health and Rehabilita-
tive Services that since his application response revealed that he
was a homosexual, the Department was unable to approve his
application.

I1. Conclusions of Law

A. The Right to Privacy in Florida

The right to privacy in Florida ensures that individuals may be
free from governmental interference with their sexual orien-
tation, Art. I, §23, Fla. Const. During the adoption application
process, the Department of Health and Rehabilitative Services
inquires as to the sexual orientation of applicants. If the prospec-
tive parent answers truthfully that he or she is homosexual, the
prospective parent is deemed ineligible to adopt. Significantly,
the statate disqualifies not only prospective parents who engage
in private sexual conduct, but also those who express a mere
orientation toward homosexuality, even if unaccompanied by
homosexual behavior. As will be demonstrated below, the inqui-
ry into sexual orientation and consideration thercof, without
regard for the child’s best interests, violates Florida’s right to
privacy.

The Florida right to privacy has been described as ** *the most
comprehensive of rights and the right most valued by civilized
man,’ ** Rasmussen v. South Florida Blood Service, 500 So.2d
533, 535 (Fla. 1987) [quoting Stanley v. Georgia, 394 U.S. 557,
564, 89 S.Ct. 1243, 1248, 22 1..Ed.2d 542 (1969)] and has been
extended to include matters concerning procreation, contracep-
tion, family relationships, child rearing and education, Roe v.
Wade, 410 U.S. 113, 152-153, 93 S.Ct. 705, 726-27, 35
L.Ed.2d 147 (1973); Shevin v. Byron, Harless, Schaffer, etc.,
379 So.2d 633, 636 (Fla. 1980); compare Bowers v. Hardwick,
478 U.8S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986) (no Fed-
eral Constitutional right to engage in homosexual sodomy).?

The right to privacy was adopted in recognition of the state’s,
not the federal government’s, responsibility for the protection of
personal privacy, and was intended to encompass a broader
realm of privacy rights than in the Federal Constitution, Winfield
v. Div of Pari-Mutuel Wagering, 417 So.2d 544 (Fla. 1985). The
right has been defined as an imbedded belief, rooted in constitu-
tional traditions, that the individual has a fundamental right to be
left alone so that he or she is free to lead 2 private life according
his or her beliefs, free from unreasonable government intrusion,
Public Health Trust v. Wons, 541 50.2d 96 (Fla. 1989). Privacy

has been used interchangeably with the concept of liberty, bothof .

which imply a fundamental right of self determination subject
only to the state’s compelling and overriding interest, In Re
Guardianship of Estelle M. Browning, 15 F.L.W. 5459 (Fla.
Sept. 13, 1990); In Re T.W., a Minor, 551 50.2d 1186 (Fla.
1989); Winfield. The right to privacy in Florida has been con-
strued to limit public disclosure of personal matters, Rasmussen
(confidential blood donor information); Winfield (disclosure of
psychiatric counselling records); to extend to personal decision
making, In Re Guardianship of Estelle M. Browning (termination
of life support for comatose person); Public Health Trust v. Wons
(refusal of blood transfusion for religious reasons); Corbett v.
D’Alessandro, 487 So0.2d 368 (Fla. 2d DCA), review denied, 492
So0.2d 1331 (Fla. 1986) (removal of nasogastric fube); and to the
right of a teenage woman to decide whether to end her pregnan-
¢y, In Re T.W., a Minor,

The Florida Supreme Court has never directly addressed
whether Ant. I, §23 encompasses sexual orientation. However,

in 1978, two years before the ratification of Article I, §23, the
Florida Supreme Court held that a bar candidate’s mere prefer-
ence for homosexuality did not threaten his fitness to practice
law, In Re: Florida Board of Bar Examiners, 358 $0.2d 7, 10
(Fla. 1978). The Florida Supreme Court recognized that
*'{glovernmenta] regulation in the area of private morality is
generally considered anachronistic in the absence of a clear and
convincing showing that there is a substantial connection be-
tween the private acts regulated and public interests and wel-
fare,”” id. (citation omitted). In so holding, the Court relied on
the due process and equal protection clauses, which are among
the underpinnings of the right to privacy under the Federal Con-
stitution. The strong message from In Re: Florida Board of Bar
Examiners is that sexual orientation was entitled, in 1978, to at
least some measure of constitutional protection.

The fact that two years later the people chose to expand con-
stitutional protection for privacy strongly supports the position
that they felt existing constitutional projections were inadequate
and that the Florida right to privacy should encompass a-broader
realm of privacy rights than that in the Federal Constitution,
Winfield v. Division of Pari-Mutuel Wagering, 477 So0.2d 544
(Fla. 1985). That broader realm certainly must include protec-
tion for an individual’s sexual orientation, which is a **decision( ]
vitally affecting his private life according to his own con-
science,’’ Public Health Trust v. Wons, 541 So.2d at 98, and
protection against penalization of sexual orientation.

By inquiring into sexual orientation, and then penalizing an
applicant based on his truthful response to that inquiry, the chal-
lenged statute unconstitutionally punishes the exercise of the
right to privacy of prospective adoptive parents, ¢f., Harris v.
McRae, 448 U.S. 297, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980).
In Harris, 448 U.S. at 317, 100 S.Ct. at 2688, the United States
Supreme Court, while upholding restrictions on federal funding
for abortions, recognized a distinction between not subsidizing
the exercise of constitutional rights and penalizing the exercise of
those rights: ‘

A substantial constitutional question would arise if Congress had

attempted to withhold all medicaid benefits from an otherwise

eligible candidate simply because that candidate had exercised
her constitutionally protected freedom to terminate her pregnan-
cy by abortion. This would be analogous to Sherbert v. Verner,

374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965, , where this

Court held that a State may not, consistent with the First and

Fourteenth Amendments, withhold all unemployment compensa-

tion benefits from a claimant who wounld otherwise be eligible for

such benefits but for the fact that she is unwilling to work one day
per week on her Sabbath,

The statute challenged here attempts to withhold the benefits
of adoption to an otherwise qualified candidate because of that
person’s sexual orientation, and thus penalizes the exercise of
that right.

The question, then, becomes whether the state has a com-
pelling interest in inquiring into sexual orientation and, if so,
whether its interest is advanced by this statutory scheme through
the least intrusive means, In Re T.W,, a Minor, 551 So.2d at
1192, In this case, the state has asserted no compelling interest,
or, for that matter, any substantial or even rational interest.

Even if it had, the government interest involved is protecting
the best interests of children to be adopted, and providing all
children who can benefit from it a permanent family life,
§63.022. Moreover, the statute specifically recognizes that
adoption can and does benefit adoptive parents. While the state’s
interest in protecting the best interests of children is admittedly
compelling, that interest is not advanced by this statutory exclu-
sion, In Re Guardianship of Estelle M. Browning,; In Re TW., a
Minor; Winfield. Further, the state's interest in advancing the



best interests of adoptive pareats is totally frustrated by exclud-
ing an entire class of parents based upon their sexual orientation.

The statute suffers from the tnte notions of homosexuals’
unsuitability as fit parents and evidences discrimination through
archsic stereotypes associated with homosexuals, Note, An
Argumenz for the Application of Equal Protection Heightened
Scrutiny to Classifications Based on Homosexuality, 57
So.Cal.L.R. 767, 821 (1984); Susoeff, supra. Homosexuals
have been proven to be capable, loving parents whose sexual
orientation is not necessarily adopted by their children, (see
previous argument, The Children’s Best Interests, supra, p. 3)
Determining parents’ suitability to adopt on a case by case basis,
In Re Adoption of Charles B., would be a less intrusive means to
accomplish the important state interest at stake. The sexual orien-
tation of the adoptive parent should be considered as a factor in
determining the adoption only if shown to directly and adversely
affect the child, In Re Pearlman; Matter of Marriage of Cabal-
quinto; M\A.B v. R.B; S.N.E, v. R.L.B.; Benzio v. Patenaude.
The statutory exclusion of one class of persons to become adop-
tive pareants based upon their sexual orientation unconstitutional-
ly, thus, interferes with their right to privacy under the Florida
Constitution.

B. Equal Protection of Law

The equal protection clauses of the State and Federal Constitu-
tions guarantee that all citizens similarly situated be treated alike,
U.S. Const. amend. XIV, § 1.; Art. I, § 2, Fla, Const., City of
Cleburne v. Cleburne Living Center, 473 U.S. 432, 439, 205
S.Ct. 3249, 3254, 87 L.Ed.2d 313 (1985). Government regula-
tions challenged as violative of the equal protection clause are
subjected to three standards of review; strict scrutiny, heightened
scrutiny, and rational basis review, depending upon the nature of
the class claiming discrimination, id. Governmental regulations
are presumed valid under the equal protection clause as long as
the classification drawn by the regulation ‘‘rationally furthers
some legitimate, articulated state purpose,” McGinnis v,
Royster, 410 U.8. 263, 270, 93 S.Ct. 1055, 1059, 35 L..Ed.2d
282 (1972). However, governmental regulations that infringe
upon the rights of a suspect class or violate a fundamental right
will be subjected to strict scrutiny and sustained only if found
suitably tailored to serve a compelling state interest, City of
Cleburne v, Cleburne Living Center, 4713 U.S. at 439, 205 S.Ct.
at 3254,

Homosexuals clearly constitute a suspect class under equal
protection analysis, Watkins v. United States Army, 875 F.2d
699, 711-724 (9th Cir. 1989) (Norris, J. concurring), vacating
847 F.2d 1329 (5th Cir. 1989) (extending suspect class status to
homosexuals), cert. denied, No. 89-1806, Nov. 5, 1990.* To
warrant suspect class inquiry, it must first be determined whether
the class at issue has been subjected to purposeful discrimination,
id. It has been recognized that ** *homosexuals have historically
been the object of pernicious and sustained hostility,” ** id.,
quoting Rowland v. Mad River Local School Dist., 470 U.S,
1009, 1014, 105 S.Ct. 1373, 1376-1377, 84 L.Ed.2d 392 (1985)
(Brennan J., dissenting from denial of cert.), see Note, The
Constitutional Status of Sexual Orientation: Homosexuality As A
Suspect Classification, 98 Harv.L.Rev. 1285, 1299-1305
(1985); Note, An Argument for the Application of Equal Protec-
tion Heightened Scrutiny to Classifications Based on Homosexu-
ality, 57 8.Cal,L.Rev. 797, 799-807 (1984).

The second factor to determine is whether the class is defined
by a trait that bears no relationship to its ability to perform or
function in society, Frontiero v. Richardson, 411 U.8. 677, 686,
93 5.Ct. 1764, 1770, 36 L.Ed.2d 583 (1973); Warkins, 875 F.2d
at 725, It has been conclusively proven that homosexuals are fit
parents and that their children do not learn sexual orientation

from them, Green, supra; Susoeff, supra; Note, supra, The
Avowed Lesbian Mother and Her Right to Child Custody: A
Constitutional Challenge That Can No Longer Be Denied; see
also Benzio v. Patenaude, Most stereotypes previously associ-
ated with homosexuals have been proven incorrect; homosexu-
ality is no longer considered a mental or emotional illness,
Susoeff, supra, at 870; Note, An Argument for the Application oy
Equal Protection Heightened Scrutiny to Classificazions Basea
on Homosexualiry, supra, at 823; nor have homosexuals beer
proven more likely than heterosexuals to be child molesters,
Note, An Argument for the Application of Equal Protectior
Heightened Scrutiny to Classificarions Based on Homosexuality
supra, at 823. Furthermore, the argument that children shoul¢
not be pareated by homosexuals because they will be subjected tc
community and peer harassment is constitutionally unsound, see
Palmore v. Sidoti, 466 U.S. 429, 104 §.Ct. 1879, 80 L.Ed. 2
421 (1984). Discrimination against homosexuals, thus, bears
deep-scated prejudice rather than reality, Warkins, 875 F.2d at
725

A third factor to be considered is the political powerlessness
of the minority group, Cleburne, 473 U.S. at 441, 105 S.Ct. ai
3255; Watkins, at 726. Because of past stigmatization associated
with homosexuality, many homosexuals conceal their sexual
orientation and fail to participate in organizations seeking gay
rights advances, Note, An Argument for the Application of Equa,
Protection Heightened Scrutiny to Classifications Based or
Homosexuality, supra, at 826. The homosexuals who do advo-
cate their rights are not openly received, nor endorsed, by legis
lators, id., Watkins, at 727. The continued existence of law:
discriminating against homosexuals, the judiciary’s approval o.
such laws, and the legislators' unwillingness to repeal them, al
prove homosexuals® political powerlessness, id.

Lastly, the suspect class must be defined by traits which are
immutable, Cleburne, 473 U.S. at 440, 105 S.Ct, at 3254-57
Watkins, 875 F.2d at 725. **[S]cientific research indicates tha
we have little control over our sexual orientation and that once
acquired, our sexual orientation is largely impervious ic
change,”* Warkins, at 726; Note, An Argument for the Applica-
tion of Equal Protection Heightened Scrutiny to Classification:
Based on Homosexuality, supra, at 818-821.

Since homosexuals should constitute a suspect class, the
statutory exclusion at issue must be upheld only if necessary to:
compelling government interest, accomplished by the least re
strictive means, Warkins. Although the government interest, the
best interests of children, is absolutely compelling, it is definitel:
not accomplished by the least restrictive means, (see previow
argument, The Children's Best Interests, supra, p.3). The Flon
da adoption statute which denies eligibility to prospectively fi.
parents defeats its very purpose of providing to all children whe
can benefit by adoption a permanent family life. The statute i:
poorly tailored to achieve its compelling interest and must be
stricken. '

Even were this court to deny suspect class status to homosex:
uals, the regulation at issue is also not rationally related to ¢
legitimate, articulated state purpose, McGinnis v. Royster; com
pare Ben-Shalom v. Marsh, 881 F.2d at 463 (army regulatior
making homosexuality nonwaivable disqualification for service
rationally related to military policy and regulation). The bes:
interests of children are not supported by the regulation which i
clearly irrelevant to the promotion of any legitimate state goal,
Cleburne. A governmental regulation which spites its own artic:
ulated goals, Sranley v. lllinois, cannot sustain any level of con-
stitutional analysis. The Florida adoption statute, thus, is blatant.
ly unconstitutional and must be stricken.

C. Due Process of Law
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The due process clause of the United States and Florida Con-
stitutions guarantees all citizens the right to life, liberty and
roperty without state interference, U.S. Const. amend. XIV,
1; Art. I, § 9, Fla. Const. ** ‘[Flreedom of personal choice in
‘;mters of . . . family life is one of the liberties protected by the
Due Process Clause of the Fourteenth Amendment,’ ** Smith v.
rgan. of Foster Families for E. & Reform, 431 U.S. 782, 842,
i? $.Ct. 2094, 2108, 53 L.Ed.2d 14 (1977), quoting Cleveland
oard of Education v. LaFleur, 414 U.S. 632, 639-640, 94 8.Ct.
791, 796, 39 1..Ed.2d 52 (1974). The ** ‘private realm of famuly
ife which the state cannot enter,’ '* has been afforded both sub-
tantive and procedural due process protection, Smith, id., quot-
ing Prince v. Massachusetts, 321 U.S. 158, 166, 64 S. Ct. 438,
4472, 88 L.Ed.2d 645 (1944). Although the traditional under-
tanding of the concept of ‘‘family’’ has historically involved
relationships between parent and child, biological relationships
do not exclusively determine the existence of a family, Smith,
31 U.S. at 845, 97 S. Ct. at 2109, 2110. A deeply loving and
‘uterdepcndcnt relationship between an adult and child in his or
er care may develop absent genetic ties, id. Furthermore, adop-
tion is considered the legal equivalent of biological parenthood,
@d. at n.51. Adoptive parents who have developed emotional ties
ith children in their care, similarly to natural parents, have a
&nrotected liberty interest in their familial relationships with their
children, id., Spielman v. Hildebrand, 873 F.2d 1377, 1384
10th Cir. 1989). Preadoptive parents also may be conferred a
miberty interest in their familial relationships with their children
because of the possibility of developing a permanent adoptive
relationship, Spielman v. Hildebrand, id.

However, the liberty interest derived from this emotional,
rather than biologic, family relationship may be limited when the
relationship has its foundations in state law, id., Smith, 431 U.S.
at 845, 97 S. Ct. at 2109, 2110. When the liberty interest at issue

'derive:: from a knowingly assumed contractual relation with the
state, the expectations and entitlements of the parties under state
law must be examined, id. The Florida adoption statute confers
the right to apply for adoption upon married and unmarried
adults, and, thus, creates a legitimate expectation and entitlement
to all citizens, id. Therefore, the narrow liberty interest at issue
deprived to homosexuals is the right to apply for adoption and,
thus, enjoy the possibility of a statutorily-created family relation-
ship. The homosexual's liberty interest to apply for adoption is,
thus, created, rather than limited, by state law.

The type of procedure required by the standards of due pro-
cess is determined by the precise nature of the government func-
tion involved plus the private interest affected by governmental
action, Stanley v. Hlinois, 405 U.S. 643, 650, 92 S. Ct. 1208,
1212, 31 L.Ed.2d 551 (1972). The intent of the Florida adoption

'statute, in addition to protecting the prospective adoptees’ best
interests, is to also promote and protect the wellbeing of the
natural and adoptive parents involved, § 63.022(1), Fla. Star.
(1990). The statute intends to ‘‘provide to all children who can
benefit by it a permanent family life,”* § 63.022(1). A detailed
but necessary procedure to insure that the child’s and the natural
and adoptive parents’ well-being is protected is evident in the

l statute. The state’s interests in implementing the statute are, thus,
legitimate and within its power, Stanley v. Illinois, 405 at 650, 92
S.Ct. at 1212.

The procedure to determine suitability to adopt, however, is

lentirely denied to homosexuals in Florida. Although the state
claims a statutory intent of the best interests of children, the
statute deprives children of the possibility of adoption by an
entire group of individuals historically shown to be fit and capa-
ble parents, Green, supra; Susoeff, supra; Note, The Avowed
Lesbian Mother, supra. Additionally, a special needs child re-

quires great care and may be unsuitable for adoption by most
families. Such children may conceivably spend their prematurely
shortened lives in state foster institutions and may never expe-
rience the joy of family life or care by a devoted parent, In Re
Adoption of Charles B. It is in the best interests of these children
to be adopted by a caring homosexual parent rather than to lan-
guish alone and unwanted in a state institution, id. Thus, the
government function involved completely fails to achieve its
legislative intent of providing 2 permanent family life to all chil-
dren who can benefit by it. The Florida statute which denies
homosexuals the right to determine eligibility for adoption de-
prives them of procedural due process of law and violates both
the State and Federal Constitutions.

Violations of the guarantee of substantive due process of law
have been found in deliberate decisions of governmental officials
to deprive & person of life, liberty ot property, Daniels v. Wil-
liams, 474 U.S. 327, 106 S.Ct. 662, 665, 88 L.Ed.2d 662
(1986). Statutory exclusions which create presumptions and deny
the opportunity of proof are also found violative of substantive
due process, Stanley v. lilinois, (disapproving statutory pre-
sumption of parental unfitness by unmarried father); Vlandis v.
Kline, 412 U.8. 447, 93 8.Ct. 2230, 37 L..Ed,2d 63 (1973) (find-
ing statutory presumption of nonresidency for college student
violative of due process); Carrington v. Rash, 380 U.S. 89, 85
S.Ct. 775, 13 L.Ed.2d 675 (1965) (disapproving state blanket
exclusion of voting rights for servicemen stationed within state).
Stanley v. lllinois, 405 U.S. at 657-658, 92 S. Ct. at 1215, cau-
tions against state preference for prompt efficacious procedure
when citizens’ rights are jeopardized:

Procedure by presumption is always cheaper and easier than

individualized determination. But when, as here, the procedure

forecloses the determinative issues of competence and care,
whea it explicitly disdains present realities in deference to past

formalities, it needlessly risks running roughshod over the im-

portant interests of both parent and child. It therefore cannot

stand.

The Florida statutory presumption which precludes the con-
sideration of homosexuals as parents suitable for adoption simi-
larly jeopardizes individuals’ rights in the interest of state conve-
nience. *‘[T]he State spites its own articulated goals,”" by depriv-
ing these children of the possibility of family life, Stanley v.
llinois, 405 U.S. at 653, 92 S. Ct. at 1213, Furthermore, the
state has reasonable alternative means of determining whether
individual homosexuals would be suitable parents to qualify for
adoption, Viandis v. Kline, 412 U.8. at 451, 93 S.Ct. at 2236.
Homosexuals may be evaluated for adoption fitness as other
prospective adoptive parents according to the criteria of chapter
63. The prospective parent’s sexual orientation should be one of
many factors considered by the Department of Health and Reha-
bilitative Services in determining whether the adoption at issue
would be in the child’s best interest, In Re Adoption of Charles B.
The sexnal orientation of the parent seeking adoption should be
accorded the same treatment as the natural parent seeking custo-
dy; sexual orientation should not disqualify a parent for fitness
but should be a factor to be considered as it bears upon the best
interests of the child, In Re Pearlman; Manter of Marriage of
Cabalquinto; M.A.B. v. R.B.; S.N.E. v. R.L.B.; Benzio v. Pa-
tenaude. The adoption statute which forbids adoption by homo-
sexuals is, thus, not a reasonable alternative means of determin-
ing suitability for adoption and must be stricken as violative of
substantive due process. The statute presumes, rather than
proves, unfitness to adopt by homosexuals solely because it is
more convenient to presume rather than prove, Stanley, 405 U.S.
at 658, 92 $.Ct. at 1216. Under the due process clause such ad-
vantage for the state is insufficient to justify refusing prospective
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adoptive parents, and children who may benefit from the adop-
tion, the possibility of a permanent family relationship, id.

Based upon the aforementioned conclusions, § 63.042(3),
Fla. Stat. (1990) is hereby declared constitutionally invalid.

!Chares B. suffered from leukemis, in remission, possible brain damage
from fcal slcohol syndrome, a low 1.Q. and specch disorder. He was the victim
of neglect and abuse from his natural family and had been in permanent cusiody
of the stale since he was three years old. He had lived in four foster homes.

INew Hampshire, which has no state right to privacy, has aflimmed the
constitutionality of its statutory amendment which cxcludes eligibility of ho-
moscxuals as adoplive parents, Opinion of the Justices, 530 A.2d 21 (N.H.
1987). New Hampshire and Florida are the only two states with statutory ex-
clusions for adoption by homosexuals,

IRetired Supreme Court Justice Lewis F. Powell, Jr. recently announced
that he recognized his mistake in not voling for an extension of the constitutional
right to privacy in Bowers v. Hardwick Justice Powell now found the 5-4 ma-
jority opinion ** *inconsistent in a general way' ™ with the precedent established
by Roc v. Wade, When Second Thoughts In Case Come Too Late, N.Y. Times,
Nov. 5, 1990, 3 A, n 9.

‘Because there is no fundamenta] right to engage in homosexual conduct,
Bowers v. Hardwick, 478 U.S. 186, 106 5.C1. 2841, 93 L.Ed.2d 140, several
Federal Courts have denicd suspect class status 1o homosexuals, High Tech
Gays v. Defense Indusirial Security Clearance Office, 895 F.2d 563 (%th Cir.
1990); Ben-Shalom v. Marsh, 881 F.2d 454 (Tth Cir. 1989) (not addressing
suspect ¢lass status), reversing 703 F.Supp. 1372, 1380 (E.D.Wis. 1989) (ex-
tending suspect class status Lo homosexuals), cert.denied, _ US._, 1105.C1,
1296, 108 L.Ed.2d 473, 1990); Woodward v. United Siates, 871 F.2d 1068
(D.C. Cir. 1989), cert. denied, __ U.5. _, 110 5.Cx. 1295, 108 L.Ed.2d 473
(1990); Padula v. Webster, 822 F.24 97 (D.C. Cir. 1987).




APPENDIX B
The following law review articles and reports are included
in the record on appeal:
Judith A. Lintz, The Opportunities, or Lack Thereof,
for Homosexual Adults to Adopt Children, 16 U. Dayton

L. Rev. 471 (1991) (discussing homosexual adoption in
light of recent Ohio Supreme Court case);

Nancy D. Polikoff, This Child Does Have Two Mothers:
Redefining Parenthood to Meet the Needs of Children
in Lesbian-Mother and Other Nontraditional Families,
78 Geo. L.J. 459 (1990) (advocating an expanded
definition of parenthood that includes lesbian-mother
families);

Comment, Custody Rights of Gay and Lesbian Parents, 36
Vill. L. Rev. 1665 (1991) (arguing that courts fail

to look at the best interest of the child in custody
determinations involving homosexual parents);

Note, The Constitutional Status of Sexual Orientation:
Homosexuality as a Suspect Classification, 98 Harv. L.
Rev. 1285 (1985) (arguing that courts should recognize
homosexuality as a suspect class for purpose of equal

protection analysis);

Comment, An Alternative Placement for Children in
Adoption Law: Allowing Homosexuals the Right to Adopt,
18 Ohio N. U. L. Rev. 631 (1992) (discussing evolution
of adoption by homosexuals in light of statutes and
case law);

Note The Florida Statute Prohibiting Adoption by
Homosexuals in View of Seebol v. Farie: Expressly
Unconstitutional, 16 Nova L. Rev. 983 (1992) (arguing
that the Florida Statute creates an irrebuttable
presumption against homosexuals, and that the statute

is unconstitutional under equal protection and the
right to privacy expressed in the Florida Constitution);

Alun Anderson, The Evolution of Sexes, Science, July 17,
1992, at 326 (recent research explaining why human
beings come in just two sexes;
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Marcia Barinaga, Is Homosexuality Biological?, Science,
Aug. 30, 1991, at 956 (discussing studies on the biologi-
cal differences between homosexual and heterosexual

men;

Chandler Burr, Homosexuality and Biology, The Atlantic
Monthly, Mar. 1993, at 47 (providing an overview of
research on the question of sexual orientation and
homosexuality);

Mary B. Harris & Parlene J. Turner, Gay and Lesbian
Parents, J. Homosexuality, Winter 1985/86, Vol. 12
(anonymous study of homosexual parents and heterosexual
single parents suggests that being homosexual is compatible
with effective parenting;

Constance Holden, Twin Study Links Genes to Homosexuality,
Science, Jan. 3, 1992, at 33 (finding that genes play a
strong role in homosexuality);

Simon LeVay, A Difference in Hypothalamic Structure
Between Heterosexual and Homosexual Men, Science,

Aug. 30, 1991, at 1034 (finding a biological difference
between homosexual and heterosexual men);

Arthur Lipkin, Project 10, Gay and Lesbian Students Find
Acceptance in Their School Community, Teaching Tolerance,
Fall 1992, at 25 (arguing that study units and support
groups are means to increase tolerance toward homosexuals
within early grades);

J. Charlotte Patterson, Children of Lesbian and Gay
Parents, Child Dev., Oct. 1992, at 1025 (examining
the personal and social development of children with
gay and lesbian parents);

Raloff, Perinatal Dioxin Feminizes Male Rats, [unknown
magazine), May 30, 1992, at 359 (discussing experiments
with the reproductive system of rats);

Michael Ruse, Are There Gay Genes? Sociobiology and
Homosexuality, J. Homosexuality, Summer 1981, Vol. 6(4)
(considering sociobiologists' claims concerning homo-
sexuality);

Sex on the Brain, Science, July 31, 1992, at 620
(suggesting that homosexuality may be a product of
genetics and biochemistry rather than culture);

Catechism Easier on Gays; Hard on Poor Work, Wages,
Sarasota Herald-Tribune, Nov. 17, 1992, at 14A _
(Catholic church is more tolerant toward homosexuals).




The following law review articles and reports are not
included in the record on appeal, but are relied on by the
parties in their motions and pleadings filed in the trial court:

Fajer, Can Two Real Men Eat Quiche? Storytelling,

Gender-Role Stereotypes, and Legal Protection for
Lesbians and Gay Men, 46 U. Miami L. Rev. 511 (1992);

Susoeff, Assessing Children's Best Interests When a
Parent is Gay or Lesbian: Toward a Rational Custody
Standard, 32 UCLA L. Rev. 852 (1985);

Note, An Argqument for the Application of Equal
Protection Heightened Scrutiny to Classifications
Based on Homosexuality, 57 S. Cal. L. Rev. 767 (1984);

Note, The Avowed Lesbian Mother and Her Right to Child
Custody: A Constitutional Challenge that Can No Longer
be Denied, 12 San Diego L. Rev. 799 (1975);

Note, Custody Determinations Involving the Homosexual
Parent, 22 Fam. L. Q. 76 (1988);

Green, Sexual Identity of 37 Children Raised by
Homosexual or Transsexual Parents, 135 Am. J. Psychiatry
692 (1978).
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In the Circuit Court In The Twelfth Judicial Circuit
In And For Sarasota County, Florida

James W. Cox and
Rodney M. Jackman

Plaintiff

V. Case No. 91-3491 CA-01

Delores Dry, District

Administrator, District 8, ~
Florida Department of Health and

Rehabilitative Services,

Defendant

Final Judgement

adoptive parents of special-needs children. As customarily used
and based on the Court's own experience, the term "special needs"
applies to children who have significant physical, mental o;
emotional handicaps. Because Plaintiffs have admitted they are
homosexuals, the state has denied them consideration under the
provisions of Fla. Stat. Section 63.042(3), a statute that, as
explained fully below, places a premium on not telling the truth.
The court finds that the statute totally fails any legal test and
is unconstitutional.

This matter came to final judgement in abbreviated fashion.

A motion for summary judgement was filed and heard. During the

. The Plaintiffs in this case have asked to be considered as




hearing the court found that issues of fact precluded Summary

Judgement in this cause.'

Background - Our Constitution begins with the Language "We the

People. . . " The Constitution is intended to limit the power of
government. It is a grant of power from the people to the
government, not the other way around. The language of the

constitution suggests that the framers were wary of the abuses
inflicted by a strong government on its people. To protect the
citizenry from the excesses of its own government, the
constitutional concepts of Due Process, Equal Protection and
Privacy (among others) were established. In general terms,
before government can take something from a citizen, deny a
citizen's rights or privileges or invade the private life of a
citizen, Constitutional principles require the government to
demonstrate a wvalid, well founded reason and require fair

application of the law. It is against this backdrop that the

! At the Court's suggestion, the parties stipulated that

the case would be resolved without the necessity of an evidentiary
hearing, as follows: That each side would submit a brief arguing
matters of law and citing appropriate cases. In addition, each
side would attach to its brief any scientific data or research it
desired and would likewise include this material in its argument.
Each party would (and has) stipulated to waive objections of
authenticity, relevancy, competency and lack of predicate or
foundation as to each article submitted. The Court would then
consider and weigh such data and research as if presented in person
by the authors and researchers of the articles and papers.
Following the summary judgement hearing, the court requested by
letter that each counsel also address the issue of vagueness of the
statute.




Courts of the nation have examined laws of discrimination.

Evidence ~ The Court finds that the petition to adopt
subnitted by Plaintiffs was rejected solely on the basis of the
sexual orientation of the Plaintiffs, namely their homosexuality.
The parties have stipulated that HRS asked Plaintiffs their sexual
orientation in the application process.

Plaintiffs have produced unrebutted and overwhelming evidence
that, relative to children raised by a heterosexual person,
children raised by a homosexual person:

a) are no more likely to become homosexual,

b) are no more likely to develop sexual identity problens,
(appfopriately identifying themselves as male or female)

c) are no more likely to develop gender identity problems
(choosing activities and occupations regarded by society as
appropriately masculine or feminine).

d) are no more likely to be sexually abused (nearly all
pedophiles are male, and the overwhelming majority of pedophile
attacks are heterosexual)

e) are no more 1likely to develop the wusual childhood
difficulties in their behavior, personality, self concept, locus
of control, moral judgement, relationships with their parents and
friends, or intelligenée, and X

f) are no less likely to develop normally in all these areas.

There is some evidence to suggest that children who first

learn of a parent's homosexual orientation in childhood or late




the author writes "“This, of course, is all very speculative,
intended merely to suggest that the parental manipulation theory

. + » deserves further study."2

The author is attempting to apply
a new way of viewing human behavior, mnamely the use of
sociobiology. Ruse goes on to say at page 29 of his article, "As
yet, the sociobiology of homosexuality lies more in the realm of
the hypothetical that +the proven." His article contains no
empirical data, no studies, no research, no evidence, merely an
admittedly speculative theory. All other studies before the Court
including those filed by the State, support the findings of fact

2

in this section of the order.

The Issue -~ Without guestion, Fla. Stat. Sec. 63.052(2) is
a law of discrimination. It requires that one reveal one's sexual
orientation in order to adopt. If the revelation is that the
prospective parent has a homosexual orientation then no adoption
can be had. Not of a normal healthy child, not of a severely
disabled child, not of any child. All states but one (New

3

Hampshire) have held similar statutes unconstitutional. The

prevailing view is that sexual orientation is merely one factor to

2 Ruse, Michael, "“Are There Gay Genes? Sociobiology and

Homosexuality." Journal of Homosexuality, Volume 6, page 27. Sumner
1981.

3

See, Seebol v, Farie, 59 U.S.L.W. 2727, 16 FLW C52 (16th
Cir.Ct. Monroe County, March 15, 1991).




adolescence cope more easily than those in mid-adolescence. This
is the only evidence which suggests that homosexual parents have
a demonstrated child-rearing problem which does not also occur with
heterosexual parents. There is no evidence before the court that
this problem is unsolvable, or destructive in any permanent way to
the child or the child-parent relationship.

Based on all the evidence, and upon the Court's own experience
by sitting in dependency cases, there is a class of adoptable
children, who by their physical, mental or emotional handicaps will
have no sense or experience of their own sexuality or that of
others, who will live their entire lives in social situations with
similarly situated persons, and therefore, who will never risk any
of the harm the State seeks to prevent even if evidence existed
that such harm was possible.

Defendant states in its brief (page 6) that scientific studies
are inconclusive on the issue of the impact of a parents sexual
orientation on that of the child. The Defendant, however, has
filed only one study which supports this conclusion. It is not a
conclusion based on any affirmative finding, but rather a
conclusion of uncertainty. On this hazy notion, the state seeks
to justify the statute. The author of that paper (cited below)
candidly admits that his conclusion of inconclusiveness applies to
the validity of his unique theory only, namely the application of
a sociobiological theory or model to homosexuality. In discussing
his sociobiological theory of parental manipulation (that a parent

can influence the ultimate choice of a child's sexual orientation),




consider in appropriate cases.
The questions before the Court are:
1. Is the Statute unconstitutional as a violation of
Plaintiffs' right to equal protection under the law?
2. Is the Statute unconstitutional as a violation of the
Plaintiffs' Right to Privacy?
3. Is the Statute Void for Vagueness and therefore a

violation of the Plaintiffs' right to Due Process?

The Constitutional Tests -

1. Equal Protection - When the constitutionality
of a statute is challenged under the theory that it violates one's
right to equal protection under the law, the court may apply three
different levels of scrutiny: strict scrutiny, intermediate
scrutiny or rational basis.’ Defendants urge the use of the
"rational basis" test in determining the constitutionality of the
statute. Plaintiffs urge the use of the "strict scrutiny" test.

If homosexuals are a "suspect c¢lass" under the Equal
Protection clause of the Federal and State Constitutions the test
to be applied is one of "strict scrutiny." If one's fundamental
right to privacy under Florida's constitution encompasses one's
sexual orientation the appropriate test is likewise "strict

scrutiny." Otherwise the test is the rational basis test.

¢ 14.

3 City of Cleburne v. Cleburne Living Center, Inc. 473 U.S.

432, 440-41 (1985).




Rational Basis Test - This test essentially holds
that if there is some rational basis between the interests the
State seeks to protect and the classification found in the statute,
then the law is not unconstitutional. If there is no rational
basis, the law fails.

In this case, the State has declared that its interests are
that adopted children have appropriate role models and that
children do not become homosexual on account of the adoption.
These may be legitimate state interests, but the classification
made by the statute is that all homosexuals are not fit to adopt
any children. Neither of the state's interests is advanced by thé
classification found in the statute. The Court has found from the
evidence that homosexuality in children does not occur any more (or
less) frequently in families with homosexual parents than in
families with heterosexual parents. Preventing adoption by
homosexual parents will have no effect on a child's ultimate sexual
orientation. Therefore the classification that all homosexuals are
unfit to adopt is irrelevant to the goal. The state's study, cited
above, suggesting that the research from a sociobiological
perspective is inconclusive on the subject hardly qualifies as
evidence of some rational basis between the stautory goals and the
challenged statutory classification.

All the evidence before the court shows no significant
difference in the success of parents as role models because of

their sexual orientation. All the empirical data referred to in




the studies in evidence demonstrate that children of heterosexual
and homosexual parents develop equally well in areas of
personality, self esteem, internal locus of control, appropriate
gender and sexual identification, moral judgement, behavior and the
like. Judging by results, and in the absence of any evidence frém
the state on role modeling specifically, it appears conclusively
that both types of persons make equally good role models.
Therefore the statutory classification is wholly irrelevant to this
goal as well.

The evidence establishes that there are perhaps from two to
six million homosexual parents raising children in America. There
may be as many as 14 million. There is no evidence presented by
the state that any of these parents (much less all of them) , merely
because they are homosexual, create homosexual children, or cause
any more, or any fewer, problems for their children. The one
exception may be that of the difficulty of the mid-adolescents
suffering somewhat more anxiety than children of other ages in
accepting a parent's homosexuality.

The interpretation of the rational basis test that is most

favorable to the State is articulated in Massachusetts Board of

Retirement v. Murqialf There the court held that where the

classification is wholly unrelated to the objectives of the
statute, it will fail. Using this analysis, the classification as

referred to in Murgia,id. is not simply lumping all homosexuals

6 427 U.S. 520, 526 (1976)




together. It ié lumping them all together into the classification
of "unfit to adopt." It is to this dichotomy the rational basis
test must be applied. And it is this test which it fails. If the
classification were not that all homosexuals were per se unfit, but
that homsexuality was one factor to consider, the rational basis
test would save the statute. There is some evidence to support the
notion that mid-adolescents might not be a good match with a
homosexual adoptive parent. But the statutory classification as
it now stands bears no rational basis to the objective because it
classifies all homosexuals as unfit to adopt all children.

The state argues, correctly, that the statute, under the
rational basis test is presumptively valid. The court finds that
the Plaintiffs have effectively and clearly rebutted that
presumption with objective evidence. The presumption of validity
having been effectively overcone, the state has failed to
introduce anything except pure speculation.

There is, therefore, no rational basis to ban all homosexuals

(whatever that term may mean,T) from adopting any child.

strict Scrutiny Test -

1. Equal Protection of the lLaw - The equal protection

doctrine, holds that if the law applies to a constitutionally
protected suspect class of persons, the state must show it has a

compelling interest in preventing the harm, and that the statute

7 The court on its own motion has raised the issue of the
statute's vagueness below.




is as narrowly tailored as possible to correct the harm. The
Circuit Court in Seebol, id.at €55, effectively analyzed the issue
of homosexuals as a suspect class. This court adopts the rationale
stated therein and finds that homosexuals are a suspect class, and
finds the statute should be subject to "strict scrutiny." Under
this analysis, the statute fails.- It automatically rejects all
homosexuals as adoptive parents without regard to the needs or
limitations of the child or the abilities of the prospective
parent.

The Plaintiffs petitioned HRS to adopt a special-needs child.
As noted above, many special needs children are disabled to the
point that issues of sexuality are and will always be irrelevant
to their lives. Their disabilities are so severe that they have
no perception of understanding of sexuality, their own, that of
their parents, or of anyone else. To these children the State's
legislative objectives simply do not apply, yet the Plaintiffs are
nevertheless denied the right to adopt. This area is but one that
illustrates how the statute is not narrowly drawn and therefore
violates the strict scrutiny test.

2. Privacy ~ The Circuit court of the 16th Judicial
circuit?® also found that the Florida constitutional right to
privacy applies to sexual orientation. There are a number of
appellate cases which strongly suggest the same result. 1In its

comprehensive analysis of the history and application of the right

8Seebol v. Farie, 16 FLW €52, (1é6th Cir. Ct. 1991)
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to privacy in Florida, the court in Seebol °

outlined how the
Florida and Federal courts have included one activity after another
under the umbrella of privacy. The United States Supreme Court has
proclaimed that the right to privacy from governmental penalties
and restrictions cover marriage, procreation, contraception, family

10

relationships, child rearing and education. However, in Bowers

v. Hardwick, that court declined to expand the right to privacy
to sexual orientation.'

If the Federal courts have refused to put the plaintiffs®
sexual orientation under the umbrella of federal privacy
protection, why, then, should the Florida courts readdress the
issue? Winfield v, Division of Pari-Mutuel Wagering,'® held that
the citizens of Flprida had expressly adopted a Constitutional
privacy amendment which was "“stronger " and "broader" than the

3 On the matter of sexual

right to privacy under the federal law.'
orientation, two years before the passage of the Privacy amendment
to the Florida Constitution in 1980, the Florida Supreme Court held
that homosexuality is not a valid reason to deny one admission to

the Florida Bar.™ As the right to privacy in Florida is now

° 14.

' Roe v. Wade, 410 U.S. 113, 152-53 (1973)

" 478 U.S. 186 (1986).

2 477 sSo2d 544 (Fla. 1985).

3 14. at s48.

14

In re Florida Board of Bar Examiners, 358 So2d 7 (Fla.
1978) .
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stronger and broader than in 1978, how can this protection not be
afforded to Plaintiffs?

The court finds that a right to privacy surrounds Plaintiffs'
sexual orientation is a fundamental right and is protected by the
Florida Constitution.' Therefore, the state must have a compelling
interest in requiring the revelation of private matters; the State
must carry the burden of proof to justify the intrusion on privacy;
and the State must do so in the least intrusive manner possible.16

The court has already articulated some circumstances in which
the sexual orientation of the parent could be completely irrelevant
to the adoptive child. To require the revelation of one's sexual
orientation in such circumstances, as this statute does, violates
Florida‘'s right to privacy.

3. Void for Vaqueness - The Court is aware that,

in their suit for injunction, Plaintiffs cannot raise the issue of
vagueness, as they have admitted that the statute applies to them. '
Under the claim for declaratory relief, while Plaintiffs have not
alleged uncertainty with respect to whom the statute applies, the
court nevertheless, on its own motion will address this
constitutional principle.

The Statute is plainly violative of the due process clause as

it fails to convey with reasonable certainty the statute's intended

> In Re T.W., 551 So2d 1186, 1192 (Fla. 1989)
16

Id.

7 yvillage of Hoffman Estates v. Flipside, Hoffman Estates,
Inc. ,455% U.S. 489, 494-95 (1982).
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sweep. This is the most glaring defect in the statute. Nowheye
in the statute is there a definition of homosexual. The Florida
Constitution requires that laws be drafted with a precision defined
by the legislature, and not articulated by the judiciary.18 The
only statute of this kind in the nation upheld by a state supreme
court had a detailed definition of homosexual.' Given the lack
of definition of terms in the statute, how does one decide how to
answer the question asked of the prospective adoptive parent by the
HRS adoption worker? First, what is a homosexual experience? Does
one such experience disqualify one from adopting? One as a young
person? Two? Five? What about one who has strong erotic feelings
toward a member of the same sex but has never had a homosexual
experience? What about bi-sexuals? What abéut homosexuals who are
in traditional marriages? The only people who can be sure they
fall under the ambit of the statute are those who will admit it.
Did the legislature intend that coverage of the statute be based
on this self-selection process? Under this legislative schene,
those who admit, don't adopt, and those who don't admit, do adopt,
thereby placing a premium on lying. Minimum precision is all the
law calls for. It is absent |here. The statute is

unconstitutionally void for vagueness.m

® Brown v. State, 358 So2d 16, 20 (Fla. 1978).

'Y opinion of the Justices,129 N.H. 290 (1987).

2 papachristou v. City of Jacksonville, 405 U.S. 156 (1972),
See also cases cited in Plaintiffs' trial brief.
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Conclusion - The court declares Fla.Stat. Sec. 63.042(3)
(1991) unconstitutional as it violates Plaintiffs right to privacy,

right to equal protection under the law, and as it is void for

vagueness.

The defendant is hereby enjoined from enforcing Fla.Stat. Sec.

63.042(3) 1991.

Done and Ordered this 5 day of March, 1993 in chambers,

Scott M. Brownell, Circuit Judge

Sarasota County, Florida.
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