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he have L ~ r  r w j e w  a quest.ior: c:ert,ifLed by the F i L t h  

I l i s t r i c t  Court of Appeal tc  be of great- p u b l i c  import-ance, 

requiring i n m e d i a t e  resclcltioa by this Court. We have 

jurisdiction. Art. V, 5 3 ( b )  ( 5 j ,  Fla.  Const. 



In 1990, the Florida Legislature passed an act imposing a 

$295 impact fee on cars purchased o r  titled i n  other states that  

then are registered in Florida by persons having or establishing 

permanent residency here. A s  later amended, credit was given to 

the extent that the registrant paid F l o r i d a  sales and use taxes, 

though no credit is given f o r  any out-of-state taxes paid  on the 

same vehicle. The fee  is not imposed upon tourists or temporary 

visitors to Florida, nor  upon used cars imported from out-of- 

s t a t e  that are so ld  by Florida dealers.’ 

The statute provides: 

(1) An impact fee of $295  is imposed on each original 
certificate of title issued f o r  a motor vehicle previously titled 
outside of this state. The fee ,  which shall be deposited into the 
General Revenue Fund, shall not be refundable unless it is paid in 
error. 

( 2 )  The fee imposed by subsection (1) shall. riot apply to: 
(a)  service-providinq vehicles of those not.for-profit 

organizations which qualify for an exemption with respect to the 
purchase of a motor vehicle or mobile home under the provisions of 
3. 2 1 2 . 0 8 .  

(b) The title application for any motor vehicle owned by and 
operated exclusively for the personal use o f :  

1. Any member of the United States Armed Forces, or his spouse 
or dependent child, who is not a resident of this 3tat.e and who is 
stationed in this state while in compliance with military orders. 

2. Any former member of  the United States Armed Forces, or his 
spouse or dependent child, who purchased such motor vehicle while 
stationed outside o f  Florida o r  who purchased the vehicle prior to 
departing the state, who has separated from the Armed Forces and 
was not dishonorably discharged o r  discharged f o r  bad conduct, who 
was a resident of this stat.@ a t  the time Of enlistment and a t  the 
time of discharge, and who applies for registration of such motor 
vehicle within 6 months after discharge. 

3. Any member o f  the United States Armed Forces, or his spouse 
or dependent child, who was a resident of this state at the time 
of enlistment, who purchased such motor vehicle while stationed 
outside of Florida or who purchased the vehic1e prior t.a departing 
the state, and who is now reassigned h y  m i l i t a r y  order tn this 
state. 

4 .  Any spouse u r  dependent; child of a member of the {Jnited 
States Armed Forces who loses his life while on active d u t y  or who 
is listed by the Armed Forces as “missing-in,act,ion. ‘ I  Such spouse 
or child must be a resident of t.his state and the serviceman must 
have been a resident of this state at the. time of enlistment.. 
Regintration of such motor vehicle must occux within 1 year of the 
notification of the serviceman’s death or of his status as 
“missing - in ~ action. ‘I 

( c )  Title applications where a reassignment is being made by a 
licensed Florida motor vehicle dealer. 

( d )  The titling of any motor vehicie owned or exclusively 
operated by the state or by any county, municipality, or other 
governmental entity. 

(e) The titling of a truck defined i n  s. . 320 .08 (3 )  (a). 
( f )  T h e  titling of any motor vehicle 25 model years o l d  or 

older. 
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Two separate groups later filed suit. The first group 

consisted of a certified class of plaintiffs who sued for 

declaratory judgment on grounds that the tax violated guarantees 

of the United States Constitution, including the Commerce Clause. 

The Florida Department of Revenue ("DOR") and the other State 

parties contend that several members of the class were legally 

required to pay the impact fee but have submitted no proof that 

they actually paid it. The State also argues that none of the  

class plaintiffs have applied f o r  a refund, which allegedly would 

trigger circuit court jurisdiction under sections 2 6 . 0 1 2 ( 2 )  (e) 

and 215.26, Florida Statutes (1993). Some of the plaintiffs 

dispute these claims. 

The other group of plaintiffs filed an action arguing that 

the impact fee violated their civil rights. They sought relief 

under 42 U.S.C. 5 1983. The State contended that Section 1983 

was not an appropr ia te  vehicle f o r  challenging a state tax 

matter. 

The trial court consolidated the various cases. The trial 

court later entered final summary judgment finding s e c t i o n  

(g) The titling of a motor vehicle owned by any organization 
or person exempt iinder t-he provisions of s .  3 2 0 . 0 6 % 5 ( 2 ) ,  Y. 
3 2 0 . 1 ) 8 4 ( 1 ) ,  s .  3 2 0 . 0 8 4 1 .  Y .  3 2 0 . 0 8 4 2 ( 1 ) ,  s .  3 2 0 . 0 8 9 ( 2 ) ,  s. 
3 2 0 , 0 8 9 3 ,  of s .  3 2 0 . 1 0 .  

( h )  Persons applying fo r  temporary resist-ration plates 
pursuant to s .  320.1325, unless permanent registration is applied 
€ o r .  

( 3 )  The f ee  imposed by subsection (1) shall a l so  be imposed on 
vehicles processed using the "registration-only" procedure, and 
payment o f  such fee  s h a l l  he identified and r e t a i n e d  in the motor 
vehicle registration recoedu, However, the exemptions listed in 
subsection ( 2 )  shall also apply. 

( 4 )  Credit shall be applied towards t h e  fee imposed by 
subsections (1)  and ( 3 )  for any documented sales ar use tax paid 
to this state a t  the time of sale, or any use tax  paid to t.his 
state, if the  title or registration-only application is made 
within 6 months of the daLe o f  purchase of t h e  motor vehicle. 

5 319.231, Fla. Stat. (1991). 
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319.231 unconstitutional under the Commerce Clause of the United 

States Constitution and ordering an immediate refund. It also 

ruled that a taxpayer could bring a Section 1983 action in state 

court in a tax matter. The trial court denied the Civil Rights 

Plaintiffs' claim that the statute violated the right to travel. 

Initially, the State argues that various plaintiffs below 

lacked standing to pursue this case because they either have not 

paid the fee or have not requested a refund of any fee paid. We 

note that the trial court rejected the State's factual 

contentions with respect to some appellants, and the record 

adequately supports the judge's findings. W e  also do not believe 

there is any requirement that the  plaintiff must pay the fee or 

request a refund, at least  in the  present case. The fact that 

these plaintiffs face penalties for failure to pay an allegedly 

unconstitutional tax is sufficient to create standing under 

Florida law. 

Unlike the federal courts, Florida's circuit courts are 

tribunals of plenary jurisdiction. Art. V, 5 5, Fla. Const. 

They have authority over any matter not expressly denied them by 

the constitution or applicable statutes. Accordingly, the 

doctrine of standing certainly exists in Florida, but not in the 

rigid sense employed in the federal system. We thus are not 

persuaded by the federal standing cases cited by the State. 

We do agree that, except as otherwise required by the 

constitution, Florida recognizes a general standing requirement 

in the sense that every case must involve a real  controversy as 
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to the issue or issues presented. See Interlachen Lakes Estates, 

Inc. v. Brooks, 341 So. 2d 993 (Fla. 1976). Put another w a y ,  the 

parties must n o t  be requesting an advisory opinion, id., except 
in those rare instances in which advisory opinions are authorized 

by the Constitution. E.q., art. IV, § l(c), Fla. Const. 

(advisory opinions to Governor). 

In the context of declaratory judgment actions, we have 

reiterated much the same rule: 

Before any proceeding for declaratory 
relief should be entertained it should be 
clearly made to appear that there is a bona 
fide, actual, present practical need for the 
declaration; that the declaration should deal 
with a present, ascertained o r  ascertainable 
state of facts o r  present controversy as to a 
state of facts; that some immunity, power, 
privilege or right of the complaining party 
is dependent upon the facts or the law 
applicable to the facts; that there is some 
person or persons who have, or reasonably may 
have an actual, present, adverse and 
antagonistic interest in the subject matter, 
either in fact or law; that the antagonistic 
and adverse interests are all before the 
court by proper process or class 
representation and that the relief sought is 
not merely the giving of legal advice by the 
courts or the answer to questions propounded 
from curiosity. These elements are necessary 
in order to maintain the status of the 
proceeding as being judicial in nature and 
therefore within the constitutional powers of 
the courts. 

May v. Hollev, 59 So. 2d 636, 639 (Fla. 1 9 5 2 1 ,  reaffirmed by, 

Martinez v. $canlan, 582 So. 2d 1167, 1 1 7 0  ( F l a .  1991). 

The State here argues that the  instant case does not meet 

the requirements. We disagree.  This Court accepted 

jurisdiction in Martinez (relyinq on m) to resolve a dispute 
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I between various groups and the Governor over the validity of 

workers' compensation laws, even though the case arguably came 

close to being a request for an advisory opinion. Id. at 1170- 
71. It is t rue  that no party disputed standing there, bu t  this 

Court still refused to decline jurisdiction sua sponte, because 

of the importance of the issue. Id. at 1171. 
We find that the present case does involve an actual 

controversy that is directly affecting, or can directly affect, 

the lives of many Florida residents. This is so because the law 

in question here requires certain residents either to pay an 

allegedly illegal tax or risk being penalized by the State. 

sum, the controversy here is certainly greater than the one that 

existed in Martinez. Accordingly, standing existed for the  

plaintiffs below to bring this action for declaratory judgment. 

The State next argues that the cause below was barred by 

the state's sovereign immunity, by an alleged common law rule 

that no one is entitled to the refund of an illegal tax, and by 

the requirements of Florida's rehnd statutes. Even if true, 

these are not proper reasons to bar a claim based on 

constitutional concerns. Sovereign immunity does not exempt the 

State from a challenge based on violation of the federal o r  state 

constitutions, because any other r u l e  self-evidently would make 

constitutional law subservient to the S t a t e ' s  will. Moreover, 

neither the common law nor  a state statute can supersede a 

provision of the  federal or state const.itutions. 

In 
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We also are unpersuaded by the State's claim that a refund 

claim cannot be cast as a class action. Any constitutional claim 

affecting a class of persons can be the proper subject of a class 

action, provided other procedural requirements are met, as they 

were here. 

On the merits, we first address the Commerce Clause issue. 

The United States Constitution provides that "Congress shall have 

Power . . . To regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes." U.S. Cons t .  

art. I, 5 8. Justice Clarence Thomas recently explained how the 

Commerce Clause acts as a restriction on certain kinds of state 

actions: 

Though phrased as a g r a n t  of regulatory power 
to Congress, the Clause has long been 
understood to have a I1negativett aspect that 
denies the States the power unjustifiably to 
discriminate against or burden the interstate 
flow of articles of commerce. 

Oreson Waste Svstems, Inc. v. DeDartment of Environmental 

Quality, 114 S. Ct. 1345, 1349, 128 L. Ed. 2d 13 (1994). In 

deciding whether the Clause has been violated, the reviewing 

court first must determine whether the state action regulates 

even-handedly or imposes actual discrimination against interstate 

commerce. Id. l tDiscr imina t ion t '  in this context means 

differential treatment of in-state and out- 
of-state economic interests that benefits the 
former and burdens the latter. 

- Id. at 1350. Discrimination exists when a state law taxes a 

transaction more heavily when it crosses state l i n e s  than when i t  

OCCUFS entirely within t.he state. Id. 
- 7 -  



If actual discrimination is present, the state action is 

Ilvirtually per se invalid." The State in question can 

defeat the presumption of invalidity only by showing that the 

statute advances a legitimate local purpose that cannot be 

adequately served by reasonable nondiscriminatory means. Xd. at 

1351.  

On the question of discrimination, the class plaintiffs 

rely in part on the effect the impact fee will have on interstate 

commerce in used automobiles. They have argued that the impact 

fee will be applied t o  used vehicles purchased and titled out-of- 

state and then brought into Florida, but will not apply to used 

cars already titled in Florida and sold here. Accordingly, class 

plaintiffs argue that in-state dealers i n  used cars automatically 

will have a $295 advantage over similar out-of-state dealers. 

We believe, as the  S t a t e  urges, that we cannot examine 

this argument apart from the overall vehicle taxing scheme 

adopted by Florida, which i s  more complex than what may f i r s t  

appear. As the State has noted, the overall tax impact consists 

of the interlocking e f fec t  of Florida and out-of-state sales 

taxes, the Florida use tax, and the  Florida impact fee .  We agree 

with the State that this taxing system i t s e l f ,  not any single 

part, must be examined by this Court. The United S t a t e s  Supreme 

Court itself has warned that reviewing courts must consider 

actual effects, n o t  isolated technicalities. American Truckinq 

Assocs., Inc. v. Scheiner, 483 U.S. 266, 2 9 5 ,  107  S .  C t .  2 8 2 9 ,  

2 8 4 6 ,  9 7  L .  E d .  2d 226  ( 1 9 8 7 ) .  
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Other than f u e l  taxes and certain fees not at issue here, 

the primary tax upon vehicles in Florida is the sales tax, which 

is assessed against all vehicles so ld  in this state. The sales 

tax in turn is supplemented by a use tax assessed against certain 

out-of-state purchases of goods that are brought into Florida f o r  

use here. Vehicles are included.2 5 212.06, Fla. Stat. (1991). 

The overall purpose of the use tax is to recoup sales tax 

revenues the state otherwise would lose when goods purchased o u t -  

of-state are brought into Florida f o r  use here. However, use 

taxes involve two special problems of a constitutional dimension, 

which states like Florida have attempted to resolve through u s e -  

tax exemptions. 

The first of these problems is in determining when an out- 

of-state transaction actually was not motivated by a desire to 

bring an item of personal property into Florida for use  here. 

The legislature has resolved this issue by a simple bright-line 

test: The use tax is presumptively inapplicable to tangible 

personal property purchased and used for at least six months in 

another jurisdiction of the United States. 5 2 1 2 . 0 6 ( 8 )  (a), Fla 

Sta t .  (1991). Administrative rules promulgated by DOR further 

refine the t es t :  

There shall be a presumption that any . . . 
motor vehicle, or o the r  vehicle purchased i n  
another state, territory of the United 

Nothing in the statute or administrative r u l e s  treat sa le s  of used cars any differently 
than new cars. 
person ownina the . . . motor vehicle purchased the . . . rnotcr vehicle in another st.at.e, 
territory of the  Unj.ted States, or t h e  Distrj-ct. o f  c!olurnbia B ~ X  ( G )  months 01: more prior to t h e  
time it i s  brought into this state."). That beiny tihe case, the use tax  itself applies t o  used 
vehicles purchased out of state f o r  use j.n Florida, provided the other relevant conditions are 
met, no matter how long t-he used vehicle may have been used in mother s t a t e  by i t s  prior owners. 

SeE: Fla. Ahin. Code R. 1 2 A - 1 . . 0 0 7 ( 2 )  (a) (use tax j.3 inapplicable only if "the 
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States, or the District of Columbia but 
titled, registered, o r  licensed in this state 
is taxable [subject to some exceptions not 
relevant here]. This presumption may be 
rebutted only by documentary evidence that 
the person owning the . . . motor vehicle 
purchased the . . . motor vehicle in another 
state, territory of the United States, o r  the 
District of Columbia six (6) months or more 
prior to the time it is brought into this 
state. 

Fla. Admin. Code, R. 1 2 A - 1 . 0 0 7 ( 2 )  (a). The rules go on to require 

that owners present proof that the vehicle lawfully was subject 

t o  the taxing authority of the  other jurisdiction and that the 
tax on the vehicle was paid to that jurisdiction.' 

The second problem in use taxes is how to avoid the double 

taxation that otherwise might occur if two or more states are 

taxing the  same vehicle. There is a potential constitutional 

pitfall here, based on the possibility that double taxation 

itself could be a serious disincentive to free trade among the 

states. In Williams v.  Vermont, 472 U.S. 14, 105  S .  Ct. 2465, 86 

L. Ed. 2d 11 ( 1 9 8 5 ) ,  the Court expressly reserved judgment on 

whether the United States Constitution requires the states to 

credit out-of-state sales tax payments against an in-state use 

tax levied on the same item of personal property. Id. at 21-22, 
105 S. Ct. at 2471. Thus, the vast. majority of American 

jurisdictions presently give such a credit, id., apparently 
heeding the warning flag raised by the nation's high Court. 

3 Credit i s  not  a l lowed €or  taxes p a i d  t o  a t o r e i q n  n a t i o n .  F l a .  Admin. Code R .  1 2 A -  
1 . 0 0 7  ( 3 )  (b) . Obviously, the  Commerce Clause does not ex tend  i t s  free- trade guarantee to 
jurisdictions outside t he  United States, s o  the s t a t e  3aes no t  i n f r i n g e  the  Constitution by 
g i v i n g  no credit f o r  taxes paid t o  o ther  n a t i o n s .  
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Florida is among them, at least with regard to its use 

tax. Florida law provides that, once the use tax is applicable, 

credit must be given f o r  any "like tax" paid t o  another American 

jurisdiction that is equal to or greater than Florida's tax. If 

the out-of-state tax was less, then the out-of-state dealer is 

held responsible for paying t he  difference to Florida. 

5 2 1 2 . 0 6 ( 7 ) ,  Fla. Stat. (1991). DOR administrative rules require 

the owner to present documentary evidence that the tax was paid. 

Fla. Admin. Code R. 1 2 A - 1 . 0 0 7 ( 3 )  (a). 

Of course, the problem immediately arises whether the $295 

impact fee permits any credit f o r  out-of-state taxes paid on a 

vehicle. It is true that subsection 3 1 9 . 2 3 1 ( 4 )  expressly 

provides that the impact fee must be reduced by an amount equal 

to any sales or use tax paid to Florida. However, because of the 

way the legislature chose to structure its overall tax scheme, 

there never can be any actual transfer of credit through this 

statutory cross-reference. This is because the Florida use tax 

itself is reduced by the out-of-state tax, and any overage thus 

is purely a Florida tax. The impact fee, in turn, would be 

reduced by the overage, but this gives no credit for the out-of- 

s t a t e  tax--only for any remaining Florida tax. 

Thus, we can examine the impact of this taxing scheme 

through a hypothetical. Assume that a Florida resident purchased 

a used car titled in another state f o r  $5,000 subject to an out- 

of-state 6 percent sales tax, and the applicable sales and use 

tax in Florida also is 6 percent. The tax paid to the other 
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state would be $300, which would be equal to the  Florida use tax. 

If the vehicle were immediately titled in Florida, no use tax 

would be assessed because the owner would be entitled to a 100 

percent credit based on these facts. Because no Florida use tax 

is assessed, the  vehicle owner would not be entitled to any 

credit against the $295 impact fee. Thus, the overall tax would 

equal $300 paid to the o the r  state plus $295 paid to Florida--a 

total of $595. 

Now assume that the same $5,000 used car were purchased in 

Florida from a Florida dealer. In that situation, the purchaser 

would pay the 6 percent sales tax, or $300. There would be no 

$295 impact fee because t-he vehicle either was previously titled 

in Florida or is being so ld  by a Florida dealer. 

5 319.231(2) (c), Fla. Stat. (1991). Thus, the total tax is only 

$300 for sale of the same automobile entirely within Florida. 

A further examination of the mathematics of this taxing 

scheme shows the circumstances i n  which the $295 impact fee would 

be offset by the Florida use tax. So long as the Florida use tax 

and the out-of-state sales taxes are nearly the same, there would 

be little if any o f f s e t .  This would be true no matter how 

expensive or inexpensive the  used car might be. Offset would 

increase on ly  to the extent that the out-of-state sales tax or 

any similar tax is very much less  than the  Florida use tax, or to 

the extent that an expensive vehicle's sale price exaggerates the  

dollar difference between the Flo r ida  and out-of-state taxes. In 
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other words, more expensive vehicles are more likely to escape 

the $295 impact fee. 

In our hypothetical of the $5,000 used car, the use tax 

would offset the $295 impact fee only if the  out-of-state sales 

tax and other similar taxes were at or near zero. For example, a 

zero percent out-of-state tax would mean that Florida would 

assess a $300 use tax against our hypothetical $5,000 used 

automobile, f u l l y  offsetting the $295 impact fee and resulting in 

a total tax of just $ 3 0 0 . 4  However, i f  the sale price were 

$30,000, only a one-percent difference between the Florida and 

out-of-state taxes would mean that the $295 impact fee would be 

entirely offset.5 

We are mindful of the State's argument that every vehicle 

titled in Florida by some point in time will pay at least $295 in 

taxes or impact fees to Florida. Certainly this will be true in 

the vast majority of cases,' but that fact in itself does no t  

dispose of the Commerce Clause problem. The Commerce Clause is 

not concerned with the overall history of taxes paid to a s t a t e  

during the l i f e  of a vehicle; rather, the Commerce Clause looks 

to the question of "differential treatment of in-state and out- 

' One other noteworthy feature of the impact fee  i n  its highly regressive n a t u r e .  
Because i t  is set at a flat $295, i t  effect2iveiy inposes :in increasingly higher tax as a 
percentage o f  total ,  $ale  pr ice  as the price drops. There t h u s  would be ,some situations in which 
the total out;of-state and Florida taxes on the vehicle would exceed its sale price. 

Suppose the  Florida use t-ax 1.s s i x  psrcent, irrid the similar out.o€-state tax is o n l y  
f i v e  percent. The out-of-state tax thus wou1.d he $1.500. d n d  F l o r i d a  would collect a $300 use 
tax to offset the lower out-of-state tax. T h u s ,  the $295 impact f e e  would he  entirely offset. 

6 It might noL be t r u e  of some v e r y  l o w  pric,ed used vehicles brought into Florida fol; the 
f i r s t  time and sold by a Florida dealer. 
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.. . . .. . . . -. 

of-state economic interests that benefits the former and burdens 

the latter." Orecron Waste, 114 S. Ct. at 1350 .  

Here, there can be no question but that a burden is placed 

on some out-of-state economic interests. Specifically, Florida 

has erected a financial barrier that gives Florida used-car 

sellers a substantial advantage over similar out-of-state 

sellers. In our hypothetical of the $5,000 used car, an o u t - o f -  

state sale to a Florida resident would result i n  a total tax 

approximately 200 percent of what would be paid for the same 

transaction conducted entirely within Florida. This situation 

unquestionably favors in-state interests over out-of-state 

interests. 

We also believe that the impact fee scheme fails under the  

United States Supreme Courtls "internal consistency" t e s t .  Under 

t h i s  t e s t ,  

[Illthe tax must be such that, if applied by 
every jurisdiction," there would be no 
impermissible interference with free trade 
[among the states]. 

Armco, Inc. v. Hardestv, 467 U.S. 638, 6 4 4 ,  104 S .  Ct. 2620, 

2623, 81 L .  E d .  2d 540 ( 1 9 8 4 )  (quoting Container Corn. of America 

v. Franchise Tax Bd.,  4 6 3  U.S. 159, 1 6 9 ,  1 0 3  S .  C t .  2933, 2942, 

77 L. E d .  2d 545  (1983)); accord American Truckins Assocs., Inc. 

v. Scheiner, 483 U,S. 266, 107  S. Ct. 2829, 97 L. Ed. 2d 2 2 6  

( 1 9 8 7 ) .  There can be no doubt that the impact fee does i n  fact 

violate this test. For example, i f  Georgia and Alabama adopted 

Florida's impact fee, persons i n  those states would be deterred 

from coming to Florida to buy used vehicles. A similar impact 

-14- 



fee throughout the United States clearly would tend to favor in- 

state commercial interests over out-of-state concerns, thus 

directly impinging upon the free-trade zone among the states 

created by the Commerce Clause. 

Accordingly, we conclude that the Florida impact fee does 

in fact result in discrimination against out-of-state economic 

interests in contravention of the Commerce Clause. Orecron Waste. 

To be constitutionally permissible, the  impact fee thus must be 

capable of surviving the Ilvirtually per se  invalid" t e s t .  This 

means the State must show that t h e  statute advances a legitimate 

local purpose that cannot be adequately served by reasonable 

nondiscriminatory means. Id. A s  the United States Supreme Court 

has explained: 

Our cases require that justifications f o r  
discriminatory restrictions on commerce pass 
the "strictest scrutiny." The State's burden 
of justification is so heavy that "facial 
discrimination by itself may be a fatal 
defect." 

- Id. at 1351 (quoting Hushes v. Oklahoma, 441 U.S. 322, 337 ,  99 S.  

Ct. 1727, 1737, 60 L .  E d .  2d 2 5 0  ( 1 9 7 9 ) ) .  

On this question, we first address the contention that 

this Court might eliminate any "fatal defect" by declaring 

unconstitutional and then severing the impact-fee exemption 

granted tG F l o r i d a  dealers. 5 3 1 9 . 2 3 1 ( 2 )  (c) , Fla. Stat. (1991). 

We find that this will not eliminate the entire problem, and i n  

fact would exacerbate still other problems af a constitutional 

dimension. Foremost, differential treatment still would remain 

with respect to used vehicles sold by nondealers. Thus, a 



private individual selling an o l d e r  car would continue to have an 

advantage over out-of-state dealers or out-of-state individuals 

selling much the same car. We therefore find that there is no 

way to sever any portion of the statute to eliminate 

applicability of the I'virtually per se invalid" test. 

There are two elements the State must establish under the 

test: (a) that the statute advances a legitimate local purpose, 

and (b) that the purpose cannot be adequately served by 

reasonable nondiscriminatory means. We assume for present 

purposes, without deciding, that the State has advanced a 

legitimate loca l  purpose in this case: the  need to obtain 

adequate road-maintenance and construction revenues from those 

who use the roads. A s  the Orecron Waste Court noted, 

"It was not the purpose of the commerce 
clause to relieve those engaged in interstate 
commerce from their j u s t  share of s t a t e  tax 
burdenCs1 . I t  Nevertheless, one of the central 
purposes of the Clause was t o  prevent States 
from Itexacting more than a just share" from 
interstate commerce. 

Oreson Waste, 114 S. Ct. at 1351 (citing Western Live Stock v. 

Bureau of Revenue, 303 U.S. 250, 2 5 4 ,  5 8  S .  C t .  5 4 6 ,  5 4 8 ,  82  L .  

Ed. 8 2 3  (1938)). 

However, there obviously are less discriminatory methods 

f o r  F l o r i d a  to recoup the cost of road construction and 

maintenance. As one of only many examples, an increase i n  the 

fuel tax would be far fairer, because fuel consumption has a 

direct relationship to the wear-and-tear a vehicle (whether 

titled in Florida or not) inflicts on state road systems. 

- 1 6 -  
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Likewise, Florida could impose a mileage tax or could impose the 

$295 impact fee on all vehicles titled i n  Florida, regardless of 

any previous t i t l e  history. 

Moreover, there is no rational reason why the legislature 

chose a tax as regressive as this one, in light of the purpose 

announced by t h e  State. Nothing here suggests that more 

expensive vehicles somehow cause less wear-and-tear on Florida's 

roads. Yet, the way this tax is structured, expensive vehicles 

are more likely to wholly avoid paying the $295 impact fee. The 

least expensive vehicles, meanwhile, are more likely to bear the 

full brunt of the fee. 

genuine bearing on the State's objective here. 

This is an irrational distinction with no 

We find tha t  Florida is in fact exacting more than a just 

share against  interstate interests here, because there is at best 

only a tenuous relationship between the State's objective and the 

means chosen to raise revenues. 

Because the  s t a t u t e  must be declared facially 

unconstitutional, we need not and wi .11  n o t  address the other 

issues raised by the parties. 

State has raised with respect to t he  civil rights plaintiffs. 

However, even assuming that Section 1983 was an inappropriate 

means of suing in this instance, those par t ies  that chose this 

method still are e n t i t l e d  to have their petitions treated as a 

request f o r  a proper  remedy. A r t .  V ,  5 2 ( a ) ,  F l a .  Const. At a 

minimum, we would be requi red  t.o t:reat all of the petitions filed 

We note t h e  procedural i.ssues the 



1. 

below as requests for relief by way of declaratory judgment. 

Relief accordingly will be granted to all on that basis. 

Finally, the State has argued that it should be entitled 

to develop some form of retroactive remedy under McKesson C o r ~ ~  

v, Division of Alcoholic Beverases & Tobacco, 496 U.S.  18, 1 1 0  S .  

Ct. 2 2 3 8 ,  110 L. E d .  2d 17 (1990). This presumably would be a 

retroactive tax against all Florida vehicle titles not previously 

subject to the impact fee. 

W e  find that t he  trial court below gave due consideration 

to this possibility and was within its discretion in rejecting 

the State's proposal. While the trial court gave severa l  

reasons, we find one sufficient in itself: There would be grave 

difficulty in assessing a retroactive tax. The record below 

indicates that the Florida Department of Highway Safety & Motor 

Vehicle would be unable to collect the tax from a very 

substantial percentage of title holders, whose addresses cannot 

be kept current. The Department further has averred that it 

lacks the resources necessary to track down these title holders. 

A s  the trial court below noted, the impact fee was void 

from its inception because the legislature ac ted  wholly outside 

its constitutional powers. The only clear and cer ta in remedy is 

a full refund to all who have paid this illegal tax. The result 

reached by the trial court and its refund order therefore are 

approved. We need not and therefore do riot address the equal 

protection arguments raised by the par t i e s ,  since the  statute 

must be stricken for the Commerce Clause violation. 



It is so ordered. 

GRIMES, C . J . ,  OVERTON and HARDING, JJ., and McDONALD, Senior 
Justice, concur a 

SHAW, J . ,  concurs in resu l t  only.  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 
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