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ARGUMENT 

WHETHER ONE MAY BE ADJUDICATED 
GUILTY AND SENTENCED FOR THE SUB- 
STANTIVE OFFENSE OF FELONY PETIT 
THEFT WHERE THE INFORMATION FAILS TO 
ALLEGE THE P R I O R  THEFT CONVICTIONS 
W H I C H  ARE AN ESSENTIAL ELEMENT OF 
THIS CRIME? 

Respondent asser ts  t h a t  It [ a l l  t h r e e  c o u r t s "  which dec ided  Clay 

v .  S t a t e ,  595 So. 2d 1 0 5 2  ( F l a .  4 t h  DCA 1 9 9 2 ) ,  Peek v. Wainwriqht,  

393  So. 2d 1175 ( F l a .  3d DCA 1 9 8 1 ) ,  S t a t e  v .  Crocker, 519 so. 2d 32 

( F l a .  2d DCA 1987)  and t h e  i n s t a n t  case a g r e e  t h a t  I t i t  would be 

i n a d v i s a b l e  t o  r e q u i r e  t h e  S t a t e  t o  c h a r g e  f e l o n y  p e t i t  t h e f t  i n  

t h e  a l t e r n a t i v e  i n  e v e r y  case i n  which t h e  j u r y  cou ld  f i n d  t h e  

d e f e n d a n t  g u i l t y  of f e l o n y  p e t i t  t h e f t  as a lesser  inc luded  o f f e n s e  

of one of t h e  crimes a c t u a l l y  charged."  (Responden t ' s  B r i e f  on t h e  

Merits, p.  3 )  This statement is incorrect .  C l e a r l y ,  one of t h e  

t h r e e  c o u r t s ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal,  which dec ided  

Clav, does  require  t h e  S t a t e  t o  c h a r g e  f e l o n y  p e t i t  t h e f t  i n  any 

case i n  w h i c h  t h e  S t a t e  w i s h e s  t o  proceed  a g a i n s t  t h e  d e f e n d a n t  f o r  

t h i s  o f f e n s e .  The c o u r t  s p e c i f i c a l l y  s o  s t a t e d  i n  Clay:  "Based on 

[ S t a t e  v.1 R o d r i s u e z [ ,  575 So. 2d 1262 ( F l a .  1991)1, w e  conclude  

t h a t  t h e  s t a t e  m u s t  a l l e g e  t h e  elements of the f e l o n y  p e t i t  l a r c e n y  

s t a t u t e  i n  i t s  c h a r g i n g  document i f  it i n t e n d s  t o  proceed  under  

s e c t i o n  812.014(2) ( c )  [ t h e  former p e t i t  t h e f t  s t a t u t e ,  which has 

since been renumbered, and is now s e c t i o n  812.014(2)  (a) I .'I 595 So. 

2d a t  1053. [The  d e f e n d a n t  i n  Clay  was charged  w i t h  armed robbery 
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and resisting a merchant, but was convicted of petit theft and 

resisting a merchant.] 

Respondent attempts to distinguish State v. Rodriquez, 575 So. 

2d 1262 (Fla, 1991) from the instant case because "Rodriguez was 

not given notice at any time prior to sentencing of the specific 

prior convictions the State was relying on, whereas Petitioner 

was." (Respondent's Brief on the Merits, p.  3 )  It is not clear to 

Petitioner from the opinion in Rodriquez whether this statement is 

accurate OK not, but it is c lear  t h a t  Rodriguez was put on notice 

from the very outset of his prosecution that he was being charged 

with felony D U I ;  the information specifically cited the felony D U I  

statute, and Rodriguez moved at arraignment "to dismiss or to 

transfer the matter to the county court, asserting that because the 

information did not inform him of what specific p r i o r  offenses he 

allegedly committed, the information did not adequately charge the 

felony, and therefore the circuit court had no jurisdiction." 575 

So. 2d at 1263. Thus having knowledge that he was being charged 

with felony D U I ,  Rodriguez presumably could have availed himself of 

the discovery procedures provided for in the Florida Rules of 

Criminal Procedure to ascertain what specific prior offenses he 

allegedly committed; Petitioner had no such opportunity prior to 

trial, as he was not put on notice that the State would proceed 

against him f o r  felony petit theft. 

Respondent a l s o  attempts to distinguish Rodriquez because 

there the defendant 

felony D U I ,  whereas 

was specifically charged with the offense of 

Petitioner here was not charged with felony 

2 



p e t i t  t h e f t ,  b u t  was charged  w i t h  robbe ry ,  and was c o n v i c t e d  of 

p e t i t  t h e f t  as a lesser  i n c l u d e d  o f f e n s e .  Respondent f a i l s  t o  

e x p l a i n  how and why t h i s  s h o u l d  m a k e  any  d i f f e r e n c e ;  it would seem 

t o  be a d i s t i n c t i o n  w i t h o u t  a d i f f e r e n c e .  As i n d i c a t e d  above,  one 

who is charged  w i t h  t h e  s u b s t a n t i v e  o f f e n s e  a t  i s sue ,  be it f e l o n y  

D O 1  or  f e l o n y  p e t i t  t h e f t ,  b u t  who is n o t  a p p r i s e d  of t h e  spec i f ic  

p r i o r  o f f e n s e s  upon which t h e  S t a t e  i n t e n d s  t o  rely, h a s  more 

n o t i c e  of what h e  is f a c i n g  t h a n  d i d  P e t i t i o n e r .  Thus, if 

a n y t h i n g ,  t h e  f ac t  t h a t  P e t i t i o n e r  w a s  n o t  charged  w i t h  t h e  

s u b s t a n t i v e  o f f e n s e  of  f e l o n y  p e t i t  t h e f t ,  b u t  n e v e r t h e l e s s  ended 

up b e i n g  c o n v i c t e d  of  t h i s  crime, shows t h a t  he  s u f f e r e d  a g r e a t e r  

d e p r i v a t i o n  of due p r o c e s s  t h a n  d i d  Rodriguez.  

Respondent r e l i e s  upon Crocker  i n  a r g u i n g  t h a t  a p roceed ing  

a g a i n s t  a d e f e n d a n t  for f e l o n y  p e t i t  t h e f t  shou ld  be t rea ted  t h e  

same as an  h a b i t u a l  o f f e n d e r  p roceed ing .  (Responden t ' s  B r i e f  on t h e  

Merits, pp. 3-4)  However, i n  Rodr iquez ,  t h i s  C o u r t  s p e c i f i c a l l y  

rejected such  an  ana logy .  The Cour t  d i scussed  i t s  d e c i s i o n  i n  

S t a t e  v.  Harris,  356 So. 2d 315 ( F l a .  1978)  and noted :  " Jus t ice  

H a t c h e t t  concluded f o r  t h e  Cour t  t h a t  t h e  f e l o n y  p e t i t  l a r c e n y  

s t a t u t e  'creates  a s u b s t a n t i v e  o f f e n s e  and is t h u s  d i s t i n g u i s h a b l e  

from [ s l e c t i o n  775.084, t h e  h a b i t u a l  cr iminal  o f f e n d e r  s t a t u t e . '  

H a r r i s ,  356 So. 2d a t  316 ."  575 So. 2d a t  1265.  

F i n a l l y ,  Respondent compla ins  t h a t  P e t i t i o n e r  "does  n o t  

e x p l a i n  how he was den ied  d u e  p r o c e s s . "  (Responden t ' s  B r i e f  on t h e  

Merits, p. 2 )  The d e n i a l  shou ld  be obv ious ,  as  it was i n  Rodri-  

quez.  The essence of t h e  due  p r o c e s s  v i o l a t i o n  is t h e  lack of 

3 



n o t i c e  t o  P e t i t i o n e r .  T h i s  a f f e c t e d  h i s  p r e p a r a t i o n  f o r  t r i a l .  

For example, Respondent emphasizes t h a t  it was P e t i t i o n e r  h i m s e l f  

who r e q u e s t e d  t h a t  t h e  j u r y  be i n s t r u c t e d  on t h e  l e s s e r  i nc luded  

o f f e n s e  of p e t i t  t h e f t ,  of which he  was u l t i m a t e l y  c o n v i c t e d ,  and 

which enab led  t h e  S t a t e  t o  proceed a g a i n s t  h im f o r  f e l o n y  p e t i t  

t h e f t .  (Responden t ' s  B r i e f  on t h e  Merits, pp. 2-3) Had P e t i t i o n e r  

been p l a c e d  on n o t i c e  p r e t r i a l  t h a t  t h e  S t a t e  would proceed  a g a i n s t  

him f o r  felony p e t i t  t h e f t ,  and been informed of  t h e  s p e c i f i c  p r i o r  

c o n v i c t i o n s  t h e  State would a t t e m p t  t o  prove t o  e s t a b l i s h  h i s  g u i l t  

of t h i s  o f f e n s e  ( and ,  hence, been i n  a p o s i t i o n  t o  assess whether  

t h e  S t a t e  could  prove  i t s  case ) ,  P e t i t i o n e r  might  have  fo regone  any  

i n s t r u c t i o n  on t h e  l e s s e r  of p e t i t  t h e f t  and t a k e n  h i s  chances  on 

be ing  c o n v i c t e d  as charged, or c o n v i c t e d  of t h e  o t h e r  lesser 

i n c l u d e d  o f f e n s e  of b a t t e r y ,  or found n o t  g u i l t y .  An e l e c t i o n  t o  

proceed  i n  t h i s  manner would have been eminen t ly  r e a s o n a b l e  i f  

P e t i t i o n e r  had known t h a t  he  might  end up w i t h  a 1 0  year p r i s o n  

term upon being c o n v i c t e d  by t h e  j u r y  of p e t i t  t h e f t .  
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CONCLUSION 

Based upon t h e  f o r e g o i n g  f a c t s ,  arguments ,  and c i t a t i o n s  of 

authority, your P e t i t i o n e r ,  Jay  Robinson Young, renews h i s  prayer 

f o r  the r e l i e f  requested in h i s  i n i t i a l  brief on the meri ts .  
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