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FREDERICK E. MELVIN (llMelvinll) has petitioned the Court 

to review a decision of the Third District Court of Appeal 

certified as involving the same question of great public importance 

that was involved in Novaton v. State, 610 So. 2d 726 (Fla. 3d DCA 

19921, aff’d, 634 So. 2d 607 (Fla. 1994): 

Does a defendant, who knowingly entered into a 
plea agreement, thereby waive an otherwise 
viable double jeopardy claim? 

Melvin v. State, 630 So. 2d 1139 (Fla. 3d DCA 19931, pendinq, Case 

No. 83,013 (Fla. Jan. 1, 1994) [A 11. 

The Court postponed its decision on jurisdiction’ and 

set a briefing schedule, pursuant to which Melvin filed briefs on 

the merits pro se. After Respondent STATE OF FLORIDA (the IlStateIl) 

had filed its answer brief, this Court rendered its decision 

affirming Novaton but disapproving the Third District’s statement 

in Novaton that an unbargained plea constitutes a waiver of double 

jeopardy objections. Novaton, 634 S o .  2d at 609. The Court 

appointed undersigned counsel to file briefs on behalf of Melvin 

addressing the effect of Novaton. 

Novaton does not control this case because materially 

different facts are involved here. Unlike the defendant in 

Novaton, Melvin did voluntarily and intelligently enter a plea 

bargain as to which he understood and agreed to each individual 

The Court has jurisdiction under article V, section 
3 (b) (4) , Florida Constitution, and should exercise its jurisdiction 
to answer the certified question because this appears to be a case 
of first impression involving materially different facts from those 
in Novaton. 
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sentence and the total sentence. As a result, his plea could not 

constitute a waiver of his double jeopardy claim. 

STATEMENT OF THE CASE ELND FACTS 

The State charged Melvin with two felonies in each of two 

separate informations. In Case No. 89-46022 the State charged 

Melvin with attempted first degree murder under sections 777 .04  and 

782.04 (11, Florida Statutes, enhanced for use of a firearm under 

section 775,087,  Florida Statutes; and unlawful possession of a 

firearm while engaged in a criminal offense under section 790.07, 

Florida Statutes [A 3 1 .  Case No. 90-3133 involved a separate 

incident several months after the first, as to which the State 

charged Melvin with second degree murder under sections 775 .087  and 

782 .04  ( 2 )  , Florida Statutes, enhanced for use of a firearm under 

section 775.087,  Florida Statutes; and unlawful possession of a 

firearm while engaged in a criminal offense under section 790.07,  

Florida Statutes [A 5 1 .  

The two informations were consolidated for judgment and 

sentencing [A 61.  Melvin's appointed counsel informed the trial 

court that Melvin would plead no contest to both informations in 

exchange for a sentence of "30 years state prison, concurrent on 

each case, three years minimum mandatory, concurrent on each case. 

[A 6 at 3.1 Melvin testified that he did not feel as though he had 

In both cases, Melvin was originally arrested on three 
charges: the two described in the text, plus use of a firearm by 
a convicted felon (Case No. 89-46022)  [A 21, and carrying a 
concealed firearm (Case No. 90-3133) [A 4 1 .  The informations 
dropped the two additional charges. 
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been forced or threatened to enter that plea, that it was free and 

voluntary, that he had had sufficient opportunity to discuss it 

with his lawyer, and that he was satisfied with the representation 

he had received [A 6 at 41. 

The trial judge advised Melvin that he would be giving up 

the following specific rights by entering a plea of no contest: 

right to trial, right to confront adverse witnesses, right to 

present witnesses, right to remain silent, right to appeal [A 6 at 

4-53. Melvin said he was willing to give up those rights to enter 

the  plea [A 6 at 51. The trial judge did not advise Melvin that 

entering the plea would constitute a waiver of any double jeopardy 

claims. 

After the trial judge advised Melvin of certain rights he 

would give up by entering a plea of no contest, the Assistant State 

Attorney "clarified" the proposed sentence, as follows [A 6 at 5 -  

61 : 

On 90-3133, on count one, which is the murder 
in the second degree, the sentence will be the 
30 years. However, in count two, which is 
possession of a firearm during t h e  commission 
of a felony, the statutory maximum would be 
15; so I would recommend the court sentence 
him to 15 years concurrent with the 30. 

And the same thing would be with case 8 9 -  
46022, as to count one, attempted first degree 
murder. That would be 30 years. Count two, 
possession of a firearm during the commission 
of a felony, 15 years, to run concurrent on 
a l l  counts, and sentences to run concurrent 
with each other. 

There is a three-year minimum mandatory 
f o r  count one of 89-46022 and count one of 9 0 -  
3133. I would recommend both three-year 
minimum mandatories run concurrent with each 
other. 
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I 
Melvin’s appointed counsel then explained his understanding that 

II[t]he bottom line is that it’s 30 years with a minimum mandatory 

of three included, and all sentences to run concurrent.” [A 6 at 

6.1  Melvin’s counsel said that was what he had communicated to 

Melvin, and Melvin said that w a s  his understanding [A 6 at 6-71. 

No one told Melvin that a sentence including both counts 

of both informations would amount to double jeopardy in each case. 

In addition, neither the  trial judge, Assistant State Attorney, nor 

Melvin’s counsel advised Melvin of the statutory maximum penalties 

t h a t  could be imposed fo r  each count of each information or whether 

or not there was a mandatory minimum for count two of each 

information. The Assistant State Attorney said that the statutory 

maximum penalty for count two of the first information was 15 

years, and that the minimum mandatory sentence for count one of 

each information was three years. No one, however, informed Melvin 

of the statutory maximum for count one of either information or 

count two of the second information; and no one informed Melvin 

whether or not there was a mandatory minimum sentence for count two 

of either information. 

The trial court found that Melvin was “alert and 

intelligenttii that he Ilunderstood the terms of the plea as 

explained to you by your lawyer,i1 and that the plea was free and 

voluntary [A 6 at 71. The court accepted Melvin’s plea of no 

contest and adjudicated him guilty on all f o u r  counts, sentencing 

him to 30 years on count one of each information, three years 

minimum mandatory on each, and 15 years on count two of each 

information, all to run  concurrent [A 6 at 7 - 8 1 .  
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I 
I Melvin filed a habeas petition with the circuit court, 

which the court treated as a Motion for Post-Conviction Relief 

under Florida Rules of Criminal Procedure 3.850 [A 71. Melvin 

claimed that his plea was not knowing and voluntary because the 

trial court  had failed to inform him of the statutory maximum and 

minimum mandatory penalties for each count [A 7 at 81 , and that the 

assistance of his appointed counsel was ineffective because his 

counsel had allowed him to plead to a judgment and sentence 

constituting double jeopardy [A 7 at 101. 

The trial court denied Melvin’s motion for post- 

conviction relief, without an evidentiary hearing, as untimely and 

legally insufficient [A 8 1 .  Melvin appealed to the Third District, 

which affirmed on the authority of Novaton, which was then pending 

before this Court,  and l a t e r  certified to this Court the same 

question of great public importance that had been certified and was 

on review in Novaton [A 11 : 

Does a defendant, who knowingly entered into a 
plea agreement, thereby waive an otherwise 
viable double jeopardy claim? 

I 
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SUMMARY OF THE ARGUMENT 

Melvin has a viable double jeopardy claim because all of 

the elements of his count I1 offenses, possession of a firearm 

while committing his count I felonies, are included within the 

elements of his enhanced count I felonies. Melvin did not waive 

his double jeopardy claim, because he did not voluntarily and 

intelligently agree to the individual sentences involved and the 

total sentence. He agreed only to the "bottom line" sentence as 

explained to him by his appointed counsel, and the transcript of 

his sentencing hearing reveals that no one gave him the information 

necessary to constitute a valid waiver. 

No one told Melvin the statutory maximum penalty for 

count I of either information or for count I1 of the second 

information; no one t o l d  him whether there was a mandatory minimum 

sentence f o r  count I1 of each information; and no one, including 

his appointed trial counsel, told him that the plea included 

sentences constituting double jeopardy. Without this information, 

Melvin's plea was not fully informed, and could not constitute a 

waiver of his double jeopardy claim. The appropriate remedy for 

the illegal convictions and sentences is to vacate those associated 

with the lesser (count 11) offenses, and remand for preparation of 

a new scoresheet that omits those offenses, and appropriate 

adjustments by the Department of Corrections to Melvin's release 

dates and eligibility for parole. 

- 6 -  
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ARGUMENT 

This Court said in Novaton that under certain 

circumstances not sresent here, a bargained plea can constitute a 

waiver of otherwise viable double jeopardy claims. When an 

otherwise viable double jeopardy claim exists, waiver will result 

only from (1) a plea bargain (as opposed to a general plea) , in 

which the defendant ( 2 )  voluntarily and intelligently (3) agrees to 

"each individual sentence, as well as to the total sentence,Il and 

(4) receives a reduced sentence as a result of the plea bargain. 

Novaton, 634 So. 2d at 609. Melvin has a viable double jeopardy 

claim, and he did not waive it, because he did not voluntarily and 

intelligently agree to each individual sentence imposed against 

him. 

I. Melvin Has A Viable Double Jeopardv Claim. 

Before reaching the waiver issue, the threshold question 

is whether Melvin has a viable double jeopardy claim. The 

certified question assumes the existence of an otherwise viable 

double jeopardy claim, and the State seems to concede [l A .  Br. 2 0 -  

23J3 that Melvin would have such a claim under the standards 

established by this Court's decision in Cleveland v. State, 587 So. 

2d 1145 (Fla. 1991). The State asks the Court to overrule 

Cleveland. 

In Cleveland, the Court held that double jeopardy 

impermissibly attached to separate convictions and sentences f o r  

The parties had already briefed the merits before this 
Court appointed counsel for Melvin and required new briefs in light 
of Novaton, and therefore references to the State's first answer 
brief are designated [l A .  Br. - I . 
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robbery enhanced by use of a firearm and for use of a firearm in 

committing the same robbery. 587  S o .  2d at 1146. Under the 

Cleveland rule, Melvin was subjected to double jeopardy in both 

cases brought against him, because in each case the first count 

offense was enhanced for use of a firearm and the second count 

offense was f o r  use of a firearm while committing the first count 

offense. The State recognizes the Cleveland rule, but asks the 

Court to reconsider and overrule Cleveland, on the basis of a 

statutory amendment that pre-dated Cleveland.4 

The legislature amended section 775.021, Florida 

Statutes, in 1988 to require a separate sentence f o r  each separate 

criminal offense committed, regardless of whether multiple offenses 

were committed during a single episode. The statute as amended 

defines offenses as "separate if each offense requires proof of an 

element that t h e  other does n o t . "  § 775.021(4) (a), F l a .  Stat. 

(1989) (emphasis added). Thus, in order to impose a separate 

sentence on t w o  (or more) offenses committed during a single 

criminal act, the first offense must have at least one element that 

the second does not, t he  second offense must have at least one 

element that the first does not. In this manner the defendant is 

protected from double punishments for the same offense. 

The following chart illustrates that the cases against 

Melvin do not qualify for separate sentences under section 775.021 
as amended, because in each case all of the elements of the count 

I1 offense are included in the count I offense as charged. Each 

The same arguments were raised and expressly rejected in 
Cleveland. 587 So. 2d at 1146. 
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count I offense was enhanced in the information with a charge that 

it was committed with a firearm. Thus, although each count I 

offense contains a statutory element that the count I1 offense does 

not contain, the reverse is not true. All of the elements of 

possession of a firearm while committing a felony are included 

within the count I felony-with-a-firearm charges, and cannot be 

separately sentenced under section 775.021.  

Case 
No. 
89- 
46022 

Case 
No. 
90-3133 

~- 

Elements of Count I 

Attempted First Degree 
Murder; 777.04,  7 8 2 . 0 4 ( 1 ) ,  
775.087:  

1. attempt/act toward an 
2 .  unlawful killing with 
3. premeditated design and 
4 .  displays/uses firearm 

5 .  unsuccessful. 
but is 

Second Degree Murder; 
782.04 ( 2 )  , 775 .087 :  

L. non-premeditated 
2 .  unlawful killing with 
3 .  display/use of firearm. 

Elements of Count 11 

Possession of firearm 
while committing Count-I 
felony; 7 9 0 . 0 7 :  

1. display/use fire- 

2 .  attempting first- 
arm while 

degree murder as 
defined at left. 

Possession of firearm 
while committing Count-I 
felony; 790 .07 :  

1. display/use fire- 
arm while 

2. committing second- 
degree murder as 
defined at left. 

Cleveland was correctly decided under section 775.021,  

which permits separate sentences only when each offense charged has 

at least one element that the other does not. That is not the case 

here because both of the count I1 offenses are totally subsumed 

- 9 -  
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within the count I off nses as enhanced; i. ., all of the elements 
of the count I1 offenses are included in the enhanced count I 

offenses, making section 775.021(4) (a) inapplicable. In Cleveland, 

as here, the primary felony was enhanced for use of a firearm. The 

enhancement itself results in an upward reclassification under 

section 775.087, and therefore a separate sentence for use of a 

firearm subjects the defendant to still another punishment f o r  the 

same offense. That is a classic illustration of double jeopardy, 

against which both the Federal and Florida Constitutions promise 

protection.' Melvin was subjected to double jeopardy in each case 

against him. 

XI. Melvin's Plea Barsain Did Not Constitute A 
Waiver Of His Double Jeopardy Claim. 

Having established that Melvin has a viable double 

jeopardy claim, the next issue is whether he waived that claim when 

he entered the plea agreement. Novaton reaffirms that such a 

waiver is possible; however, no waiver occurred on the facts of 

this case. Melvin's plea bargain could not create a waiver because 

it lacked the elements required under Novaton. 

A Novaton waiver requires that the defendant voluntarily 

and intelligently agree to each individual sentence as well as to 

the total sentence to be imposed. Such a requirement is consistent 

U.S. Const. amend. V ("nor shall any person be subject for 
the same offence [sic] to be twice put in jeopardy of life or 
limbf1); art. I, § 9, Fla .  Const. ("NO person shall be . . .  twice put 
in jeopardy for the same offense . . . , I 1 ) .  See also LliDPman v. 
State, 6 3 3  So. 2d 1061, 1064 (Fla. 1994) (guarantee against double 
jeopardy 'protects against multiple punishments f o r  the same 
offense.' (quoting from North Carolina v. Pearce, 395 U.S. 711, 
717 (1969)). 
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with Florida Rules of Criminal Procedure 3.172(c), which requires 

the trial judge to determine that the defendant understands Ifthe 

mandatory minimum penalty provided by law, if any, and the maximum 

possible penalty provided by law. It A voluntary and intelligent 

agreement cannot occur unless the defendant is fully informed as to 

the statutory maximum penalties available for  each separate offense 

charged, the mandatory minimum sentences accompanying each offense, 

and the sentence to be imposed for each offense under the plea 

bargain. See also F l a .  R. Crim. P .  3. I70 (1) (as to general pleas, 

requiring the trial court to determine that the defendant has a 

Ilfull understandingii regarding the plea) . 

In Novaton, this Court stated that the defendant entered 

his plea bargain Itrecognizing [the] possibility" that he could be 

treated as a habitual felony offender and receive a l i f e  sentence 

without parole. 634 So. 2d at 608. Novaton was given all of the 

specific information he needed in order to make a voluntary and 

intelligent choice: 

All of the charges and sentences included in 
the plea agreement were part of the colloquy 
between Novaton and the trial judge, and 
Novaton speciZical1y agreed to plead guilty to 
the charged offenses and to the sentences 
imposed. 

- Id. In contrast to Novaton, Melvin was not so informed. Melvin's 

attorney said he had told Melvin the Itbottom line" deal of 30 

years, three years mandatory minimum, all concurrent; Melvin said 

that was what he was agreeing to accept. 

The trial judge said nothing at all about the individual 

charges and sentences until after the plea colloquy, when he 

- 11 - 



adjudicated Melvin guilty and sentenced him in a manner 

constituting double jeopardy. statutory 

maximum penalty for count I of either information or for count I1 

of the second information; no one told him whether there was a 

mandatory minimum sentence for count I1 of each information; and no 

one told him that the plea included sentences constituting double 

jeopardy.6 These omissions distinguish Melvin’s case from that at 

issue in Novaton, and require a result different from that in 

Novaton. Here, there was no waiver and Melvin is entitled to 

relief from the convictions and sentences constituting double 

j eopardy . 

No one told Melvin the 

111. The Atspropriate Remedv Is To Vacate Melvin‘s 
Convictions And Sentences For The Two Count I1 
Offenses . 
The State argues that the only appropriate remedy for a 

double jeopardy violation is to reinstate the charges, unless the  

State chooses to enforce the objectionable sentences [l A .  Br. 2 3 -  

24 (citing Forshee v. State, 579 So. 2d 388 (Fla. 2d DCA 1991); 

Prestridse v .  State, 519 So. 2d 1147 (Fla. 3d DCA 1988); Jolly v. 
State, 392 So. 2d 54 (Fla. 5th DCA 1981)l. The State claims that 

otherwise, it will lose the benefit of its bargain while giving 

Melvin more than his bargain. Neither the law nor the facts 

By failing to be aware of this Court’s ruling in State v. 
Smith, 547 So. 2d 613, 616 (Fla. 1989)’ which explains the 
circumstances under which multiple punishments may and may not be 
imposed for separate offenses, Melvin’s attorney arguably fell 
below the standard of competence required of attorneys in criminal 
cases. 
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support the State’s remedy arguments. 

vacate the illegal convictions and sentences. 

The appropriate remedy is to 

At most, Melvin agreed to a Ilbottom line1’ maximum term of 

thirty years, a mandatory minimum of three years, and concurrent 

sentences. He did not agree to be subjected to double jeopardy. 

If the improper sentences on each count I1 are vacated, Melvin is 

left with exactly the prison term he bargained to receive, and the 

double jeopardy violation is cured. If, on the other hand, the 

charges and sentences are left in place, then the State has 

obtained much more than the law entitles it to receive: double 

punishment, in excess of the State’s authority, for the same 

offense. The State’s llwindfall’l in the form of double punishment 

impacts Melvin’s release dates and eligibility for parole for these 

cases. $ee Glisson v. Florida Parole and Probation Commission, 420 

So. 2d 3 3 6  (Fla. 1st DCA 1982) (concurrent sentences for other 

offenses a proper aggravating factor for presumptive parole release 

date); Grisss v. Florida Parole and Probation Comm’n, 420 So. 2d 

367 (Fla. 1st DCA 1982) (even when sentences are concurrent, 

multiple offenses can result in aggravation of presumptive parole 

release date); Fla. Admin. Code R. 23-19.001(5), 23-21.008, 23- 

2 2 . 0 0 8 ( e ) .  In addition, the presence of these convictions and 

sentences in Melvin’s records would adversely impact any future 

scoresheets. 

The cases upon which the State relies for the principle 

that the only remedy is to vacate the entire plea are inapposite. 

They all involved a negotiatedplea where the respective defendants 

knowingly and voluntarily agreed to specific sentences that were 

- 13 - 
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I later discovered to be illegal. Forshee, 579 So. 2d at 389; 

Prestridqe, 519 So. 2d at 1148; Jollv, 392 So. 2d at 56. 

Here, Melvin never agreed to the illegal double jeopardy 

sentence, because he was not given the information or assistance of 

counsel necessary to constitute a valid agreement. In these 

circumstances, the appropriate remedy is to vacate the illegal 

double jeopardy convictions and sentences imposed for count I1 of 

each case. Joseph v. State, 625 So. 2d 109, 110 (Fla. 3d DCA 1993) 

(remedy f o r  double jeopardy violation involving same charges as 

Melvin's Case No, 90-3133 was to "reverse the conviction and 

sentence" f o r  the second count offense); Kio v. State, 624 So. 2d 

744, 747 (Fla. 1st DCA 1993) (remedy for same type of double 

jeopardy violation at issue here was to vacate sentence for second 

count and correct scoresheet by deleting points for that offense), 

rev. denied, 634 So. 2d 627 (Fla. 1994); Forshee, 579 So. 2d at 

389 (if all parties had not agreed to the specific portions of the 

sentence challenged, the court "would reverse and remand for the 

imposition of a legal sentence ~ I t )  Accordingly, the Court should 

vacate the convictions and sentences fo r  count I1 of each case 

against Melvin and remand with instructions to prepare a corrected 

scoresheet that eliminates these offenses. 

CONCLUSION 

Melvin's two count I1 convictions and sentences for 

possession of a firearm while committing a felony violated his 

double jeopardy rights because the same offense was subsumed within 

the enhanced count I felonies. Melvin did not waive his double 

- 14 - 
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jeopardy claim under the Novaton test because he did not 

voluntarily and intelligently accept each individual sentence and 

the total sentence; no one, including his appointed trial counsel, 

gave him the information he needed to make a knowing waiver of his 

double jeopardy rights. The appropriate remedy for the illegality 

is to vacate the convictions and sentences for count I1 of each 

case, and remand for preparation of a new scoresheet and 

corresponding adjustments by the Department of Corrections to 

Melvin’s release dates and parole eligibility. 

HOLLAND & KNIGHT 
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Susan L. Tuher ( F B N  772097) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and accurate copy of the 

foregoing has been furnished by United States mail to Consuelo 

Maingot, Assistant Attorney General, Office of t h e  Attorney 

General, Department of Legal Affairs, Post Office Box 013241, 

Miami, FL 33101, t h i s  164 day of June, 1994. 

T U -  4 5 0 5 8 
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NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION 
AND, IF F I L E D ,  DISPOSED OF, 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A . D .  1993 

FREDERICK E. MELVIN, 

Appellant, 

vs . 
THE STATE OF FLORIDA, 

Appellee. 

Opinion filed October 

of 

** 
** 
** 
** 
** 

26, 1993. 

CASE NO. 93-2146 

An Appeal under F1a.R.App.P. 9.14O(g) from the C i r c u i t  Court  
Dade County, Lealie Rothenberg, Judge. 

Frederick E.  Melvin, in proper person. 

Robert A. Butterworth, Attorney General, f o r  appellee. 

Before SCHWARTZ, C.J., and HUBBART and COPE, JJ. 

PER CURIAM. 

Affirmed an the authority of Novaton v. State,  610 So. 2d 7 2 6  

(Fla. 3d DCA 1992), review granted, No. 81,183 (Fla. July 14, 

1993). 
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FREDERICK E. MELVIN, 

Appellant, 

vs . 
THE STATE OF FLORIDA, 

Appellee. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A . D .  1993 

** 

**  

CASE NO. 93-2146 * *  

** 

** 

Opinion filed December 14, 1993. 

An Appeal under F1a.R-App.P. 9.14O(g) from the C i r c u i t  

Frederick E. Melvin, in proper person. 

Robert A. Butterworth, Attorney General, f o r  appellee. 

Court for Dade County, Leslie Rvthenborg, Judge. 

Before SCHWARTZ, C.J., and HUBBART and COPE, JJ. 

ON MOTION FOR CERTIFICATION 

PER CURIAM. 

We hereby certify to the Supreme Court  that t h i s  case 

involves t h e  same question, which is of great public importance, 

as t h e  one involved in Novaton v .  S ta te ,  610 So. 2 6  726 (Fla. 3d 

DCA 1992), review granted, 6 2 4  So. 2d 2 6 7  (Fla. 1993): 

Does a defendant, who knowingly entered 
i n t o  a p l e a  agreement, thereby waive an 
otherwise viable  double jeopardy claim. 



STATE OF FLORIDA) 

COUNTY OF DADE) 
1 

I, LOUIS J. SPALLONE, Clerk of the District Court of 

Appeal, Third District, State of Florida, DO HEREBY CERTIFY that 

t h e  attached are copies of documents, consisting of pages numbered 

1 t o  42, inclusive, taken from the court file in the case of 

FREDERICH E. MELVIN, appellant, vs. STATE OF FLORIbA, appellee. 

IN WITNESS WHEREOF, I have hereunto set my hand and 

affixed t h e  seal of s a i d  Court on t h e  2 7 t h  day of January,  1994. 

LOUIS J. SPALLONE 

Cle 
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IN TX3 CIRL 2 COURT OF T€E ELEVENTH JUDICI.  
AND FOR DADE COUNTY, FLORIDA FALL TERM, 

TKE STAZE OF FLORIDA v. I I INFORMATION FOR 

I. ATTEMPTED MURDi- 
782.04 (1) & 7 - -- 

11. UNLAWFPL POSSESSION OF A FIREARM 
WHILE ENGAGED I N  A CRIMINAL OFFE 

Dafmndant(r) 

IN THE NAME AND BY AUTHORITY OF THE STATE OF FLORIDA: 
, Aesiatant State Attorney of t h e  Elevent.  

Judicial C i r c u i t  of 'Florida, on the authority of JANET RENO, State Attorney, Prosecutin( 

I, JUAN M .  VARGAS 

f o r  the State of Florida, in t h e  county of Dade, undmcoath,  information makes that I FREDRICR EDGENE MELVIN also  known as "HOG SHORTY" 
I 

on the 1st day of OCTOBER , 19 0 9  , in the  County and State aforesaid, B 
d i d  u n l a w f u l l y  and feloniously attempt to commit a fe lony,  to w i t :  MURDER 
I N  THE FIRST DEGREE, upon JEFFREY BERNARD JOHNSON and in furtherance 
thereof, t h e  defendant: FREDERICK EUGENE MELVIN, also known as "HOG SHORTY" 
w i t h  felonious i n t e n t  and from a premeditated d e s i g n  to effect the d e a t h  
of a human being, attempt to k i l l  JEFFREY BERNARD JOHNSON, a human being  
and in s u c h  attempt d i d  shoot JEFFREY BERNARD JOHNSON, with a FIREARM, 
to w i t :  A HANDGUN, in v i o l a t i o n  of 782 .04  (l), 777.04 and 775 .087  Florida 
S t a t u t e s .  

a 
! 

contrary to the form of the statute in such caues made and provided, and against thE 
peace and dignity of the State of F l o r i d a .  

I 
* 

. , I s  

CIRCUIT COURT DIRECT FILE 
J a i l  No. 1189615 ,  Bkd. 11/26/89, J k t .  NO. 270721 

J/ROTBENBERG ( 1 3  ) 
DO NOT ISSUE CAPIAS 

I 89-46022 

I 
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COUNT I1 

, Aoeistant State Attorney of the Elevent I, JUAM M. VARGAS 
Judic ia l  Circuit of Flerida, on the authority of JANET RENO, State Attorney, PrOSeCutiK 

for t h e  State of Florida, in the County of Dade, under oath, information make0 that 

FREDRICR EUGENE MELVIN a l so  known as "HOG SHORTY" 

On the 2 day of OCTOBER t 19 89 , i n  the  County and state aforesaid, - 
d i d  un lawfu l ly  and f e l o n i o u s l y  d i s p l a y  a cer ta in  f i rearm,  to w i t :  A HANGUI 
while at s a i d  time and place .  t h e  defendant was committing a felony, tc 
w i t :  ATTEMTPED MURDER as provided by 777.04, 7 8 2 . 0 4  (1) Florida S t a t u t e s .  
t h e  possession and d i s p l a y  of s a i d  firear, as aforesaid b e i n g ,  in violat ior 
of 7 9 0 . 0 7  F l o r i d a  S t a t u t e s .  

contrary to the form of t h e  Statute in such caaes made and provided, and against t k  
peace and d i g n i t y  of t h e  State o f  Florida. 

STATE OF FLORIDA, COUNTY OF'DADEt 

P8rsOnally appeared before me, the Assistant State  Attorney o f  the Eleventh Judicial C i r c u i t  of F l o t i d i  
whose Signature appears below, and being f i r s t  duly sworn, says tha t  the al legdtfOns Set f o r t h  i n  th i  
Infomdtion are based upon f a c t s  which have been swo 
offenses therein charged, and that  t h i s  prosecution i s  

Sworn t o  and subscribed before me t h i s  / day o f  

or Notary Publlc 

T131:InfoEackPage:2/9 
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LOCAL ADDRESS 
"Bog" 

r-ioriaa city, Fla. 245-1634 slma *do- * r a  0 vem0 0 voters : zip mmc 
SlVaat CllY PERMANENT ADDRESS 

S/A/  Local n-  
BUSINESS ADDRESS 

_- 

The victim and defendant were involved in a verbal altercation over 

During the course of t h i s  altercation, the defendant, domestic affairs. 

who had a .38 calibre revolver c o n c e a l e d  inside of h i s  waistband, produced 

this weapon and s h o t  the victim. The victim was tranmorted to J-M-H-r where 

\he expired. The defendant was taken into custody, whereupon h e  W a s  adv i sed  

I..  

lu~.mtmaIhllsnoum I r r l l l u l l y l ~ ~ l m ~ m ~ ~ l ~ ~ ~ ~ ~ ~  
by rnlsnoim IOapwmrIlul I m y  b.hwmcac.mp~olcounmc * m~ armat -11 W F m .  14- thmt WIIW cc 
tno Inn data a M  pl.w 01 a11 Covn n u n ~  UIwU b n n t  10 
Mar- 1 agrr n u t  11 o my - r k c n y  to noitly W.rr 01 
1JwOnthkr nolrty F.mrly hmmJumdm kmnrnnvnrrw~ruc c 

W-4 tof Ornor agancy 

I ~raarmlrfht a W r C S r ~ I e m n l ~ ~ c o r r C f l ~ n d t ~ e t a r n e ~ ~ m y  
kno*.ioap and 80ll4I 

wrt. M m u 1  mplr rlm HH mmtmctic 
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Illl THE CIRCUIT COURT OF m 1 c m  

. 

\ F I L E D  I 

FREDRICK EUGENE MELVIN I 
I. MURDER-SECOND DEGRFZ 

782.04 (2) and 775.087 
Fel . 

11. UNfiAWFUL POSSESSION OF A 
FIREARM WHILE ENGAGED IN 
A CRIMINAL OFFENSE 

8 IN 
NAME AND BY THE ADTHORITY OF TBE STATE OF FLORIDA: 

JUAN M, VAaGSs, Assistant State Attorney of t h e  Eleventh Judicial 
Circuit, on the authority of JANET RENO, State Attorney, in the County of 1 Dade, alleges the above-stated chargets) on the following Information: 

JMV:rhg I 2/9/90 
RCUIT COURT DIRECT FILE 

" d l  No. 8007, Bkd. 1/22/90, Jkt. No. 270721 I 90-3133 
J/MARGOLIUS ( 07 



COUNT I # 

I, JUAN M. VARGAS, Assistant State Attorney of the Eleventh  

Judicial Circuit of Florida, on the a u t h o r i t y  of JANET RENO, State 

Attorney, prosecuting f o r  t h e  S t a t e  of Florida, in t h e  County of 

Dade, under oath, information makes t h a t  FREDRICK EUGENE MELVIN, on 

t h e  21st day of January, 1990, i n  t h e  County and State aforesaid, 

did unlawfully, feloniously and by an act imminent ly  dangerous t o  

a n o t h e r ,  and evincing a depraved mind regardless of human life, 

a l though  wi thou t  any premeditated design to effect the death of any 

particular individual, k i l l  BARBARA McCLAIN, by shooting BARBARA 

M c C U I N  with a FIREARM, to w i t :  A HANDGUN, in violation of 782 .04 (2 )  

and 775.087 Florida Statutes, contrary to the form of the Statute 

in such cases made and provided, and against t h e  peace and dignity 

of t h e  State of Florida. 



t 

1 
I 
I 
I 
I 
I 
I 
I 
I 
I 

COUNT I1 

And I, JUAN M. VARGAS, Assistant State Attorney of the 

Eleventh Judicial Circuit of Florida, on the authority of JANET RENO, 

State  Attorney,  prosecuting for t h e  State of Florida,  in the County 

of Dade, under oa th ,  f u r t h e r  information makes that FREDRICK EUGENE 

MELVIN, on the 21st day of January, 1990, in the County and State 

aforesaid, did unlawfully and feloniously display a certain firearm, 

to w i t :  A HANDGUN, while at said time and place the defendant w a s  

committing a f e l o n y ,  to wit: MURDER, as provided by 782.04 (2) Florida 

Statutes, the possession and display of said firearm as aforesaid 

being in violation of 790.07 Florida Statutes, contrary to the form 

of the Statute in such cases made and provided, and against t h e  peace 

and d i g n i t y  of t h e  State of Florida, 

1 

I 
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STATE OF FLORIDA: 
COUNTY OF DADE: 

Personally appeared before me, JUAN M. VARGAS, Assistant State Attorney 
for the Eleventh Judicial Circuit of Florida, who, being f i r s t  duly 
sworn, says that this prosecution is instituted in good faith and 
certifies that the State Attorney of t h e  Eleventh Judicial Circuit of 
Florida has received testimony under oath from the material witness or 
w i t n e s s e s  f o r  the offense, and the a l l e g a t i o n s  as set f o r t h  in the 
foregoing information, if true, would constitute the offense therein 
charged. 

/ Assistant State A t t o E  
. - --- --- ---I I Florida Bar Number 578673 

- 
Sworn to and subscribed before me this 11- day of bww'  , 19ca. - 

Richard P .  Brinker, Clerk 
C i r c u i t  Court of the Eleventh Judic 

Florida in and fo r  Dade 

0 
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11: THE C l E C U f ' l '  C O U R T  OF T H E  
ELEVENTH JUDICIAL C I R C U I T  11: 
AIID FOR D A r E  C O U l : T Y ,  FLORICI i  

C R I M I lSAL D I V I S I 0 El 
( 2 o t h e n  t c r q  1 

CASE 

, +  
/ 

TEE STATE OF F L O R I D A ,  

P1 a i n t  if f , 

vs. 

Fi?ET?R I CP: ?!ELVI I ? ,  

D e f e n d a R t .  

KO. 8 9 - 4 6 0 2 2  

N e t r o p o l i t a n  Z u s t i c e  E u i l d i n g  
1351 KK 1 2 t h  S t r C E t  
b!iami, F l o r i d a  
Cune 14, 1990 

T h e  E b o v e - e n t i t l e d  cause  

a b o v e - s t y l e d  c o u r t ,  a t  

S u i l d i n q ,  1.351 1IF I Z t h  

14th day cf J u n e ,  1390 

3'ClOCkl 5 . n . .  

D 

b e f o r e  t h e  E o n o r a b l e  A r t h u r  R o t k E n b e r G ,  J u d 5 . f  or' the 

t h e  1 : e t r o F o l i t a n  J c s t i c c  

S t r e e t ,  K i a r i , '  F l o r i d a ,  or: t h e  

c o r c e n c i n g  a t  cr ztroct  !?:GO 
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I 
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I - Olficinl Regorrcn. i 1 th  ludicid Circvlr -- 
123 N.W. 1215 AVENUE, MIAMI, FL ;3:28 

T,l,.-L ._ ,  /-In:\ 1'. c , - J l .  

I 

2 

3 

4 

6 

7 

e 

9 

I C  

11 

12 

13 

12 

15 

16 

17 

l e  
13 

21 

2 2  

23 

2 4  

2 5  

A P P E A R A N C E S  : 

L4a6 : 1 

' J ~ N E T  R E N O ,  
State.Attorney, 

A s s i s t a n t  S t e t e  r d t o r n e y ,  
by  J U A N  V A R G A S ,  

-'on b e h a l f  of t h e  P l a i R t i f f .  

ROBERT S. SXKGER, ESQL?Il:E 
2000 S o u t h  D i x i e  Highway ,  
hliami, F l o r i d a ,  
O R  5eha:f of t h e  G e f e n C . a n t -  

- - -  
(Thereupon, the f o l l o w i n g  p r o c e e o i n s ,  \:ere 

T H E  C O U R T :  N O W ,  w h a t  a b o u t  F r e d ? : - i c ; ;  

Eel v i n ? 

MR. VARGAS: Goo6 n o r n i r , ? ;  Zuan V a r q a s  

on  b e h a l f  of t h e  Statk. I'm w a i t i n g  for I!r. 

Sinqer. I know he'= in d e p c z i t i o n .  I'll be 

happy to d r o p  by-- 

I 

THE COURT: I t 'e 's  h e r e  somewhere. 

I4E. VARGAS:  Ch, F e r f e c t  t i r i n g .  

THE COURT:  Four a n d  five. 

KF,. S I N G E R :  Judge, w h a t  h a F p e n e d 7  I ' i i ,  

s o r r y .  

All r i g h t .  I'll ncve o v e r  t h e r c ,  t h c r . .  

You h z v e  it on p a g e  f o u r  a n d  f i v e .  I'c 

s o r r y .  

THF COURT: It's 3.11 r i q h t  

KR. SII:GEl?:  J c :dg&,  a t  t ' i s  t i n e ,  
r-l 

Castillo & CastiIIn 
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25  

p r e d i c a t e d  on n e g o t i z t i o n s  w i t h  t h e  S t a t c ,  

we w o u l d ’ t e n d e r  a p l e z  of no c o n t e s t :  t o  b o t h  

Infornafions, p r e d i c a t c e  that !!r. ? : e l v l n  w i l l  

r e c e i v e  30 y e a r s  s t z t e  F r i s o n ,  cor .cur rcr . t  or 

each c a s e ,  t h r e e  y e a r s  rn in i r rum m a n e a t o r p ,  

I 

.r 

,‘ concurrent on e a c h  c a s e ,  arc t h a t  he w i l l  reed 

an c r d e r  from you r e q u i r i n g  t h a t  h e  s t a y  w i t h i n  

t h e  cor . f ine=  of T G K  u n t i l  he is trznsferred tc 

s t a t e  c u s t o d y ,  and t h a t  he n o t  9 0  o v e r  to t k e  

Dade County Jail. 

. 

TEE COURT:  Very w e l l .  

A n y t h i n g  e l s e ?  

Thirty y e a r s ;  g u i l t y ;  t h r e e  y e a r  r n i r . u t e  
I 

mandz to ry  in a l l  casesr c c z c u r r e n t .  

1fR. S I N C E R :  I-?c p l e d  no c o n t e s t .  

THE C O U R T :  110 C o n t e s t .  

Swenr in d e f e n C a r . t ,  p l e a s e .  

( T h e r e u p o n ,  t h e  d e f e n d a n t  was C u l l ’  S W O ~ I ? .  1 

TI!E CCUI:T: w h e t  is y o v r  n a s e ,  S i r ?  

T E E  I?EFEE\’PAl:T: S r e d r  ick C.  !:el\-ir?. 

TEE COURT: I!oV old e r c  you? 

TEE DEFERCAKT: Twenty-nine. 

TIiE CCUXT: How f a r  h a v e  you qone ir! 

\ 
s c h o o l ?  

T E E  P E F E N C A G T :  T e n t h  q r a d e .  
y -. 

Castillo 6r Castillo 
- Official Acpwrm, 11th  Idicial Circuit - 

123 K.W. 12th AVENUE, MIAMI, FL 33128 
TnIm*Ln-* /-Ln:\ 7 1  < L - l i  1 



1 THE C O U R T :  A r e  1 . o ~  c u r r e n t l y  u n d e r  t h c  

i n f l h e n c k  of any d r u g s  or a l c o h o l ?  

THE DEFENDAKT: KO, Si r .  

r- 
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,THE COURT: A r e  ycu  c u r r e n t l y  t a k i n c  a c y  

medi-ztion f o r  any  m e n t a l  or p h y s i c a l  a j . l m e n t ?  

, +  THE DEFEt?DAE:T: No, Sir. 
/ 

THE COURT: Do you f e e l  a s  t h o u g h  you h a v e  

been f o r c e d  o r  t h r e a t e n e d  to enter t h i s  p l e s  

t o d q . ?  

THE COUST: Is t h i s  F l e a  free and 

v o l u n t a r y  on y o u r  p a r t ?  

TEE CEFEEDAKT: Y e s ,  Sir. 

THE COUXT: E a v e  you h a d  z - u f f i c i e n t  

opportunity to d i s c u s s  the terms of t h i s  p l e a  

w i t h  yGur l a w y e r ?  

THE DEFElICi iKT:  Y E S ,  S i r  . 
TEE COURT: A r e  y o a  satisfied w i t h  t h e  

representation you have r e c e i v e c ?  

THE DEFERDAFT: Yes, Eir. 

THE CCERT: A r e  y o u  a citizen of t h e  

U p i t e c  States? 

THE DEFE!:EP.:;T : Yes, Si 1. 

of ~ i y h t s  thzt you' a r e  g i v i n c  c z  i n  o r d c r  tc 
.7i .' 

Castillc & Castiilo 
123 N-R'. 12th AVENUE, hilAhll, FL 33128 

- Ofk id  Rcgotters, I I t h  )diruri Ci-,uir - 
Telephone (305) 324-63 11 
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e n t e r  tkis p l e a  tc3E;Ey. You nzve 2 r i s l l t  to 

t r i a l ;  y\ou h a v e  a r i g h t  to c o n f r o r , t  a l l  t h o s e  

p e o p l e  hho a c c u s e  you of t h e s e  crimes; y o u  h a v e  

2 r i g h t  to b r i n g  y o u r  own w i t n e s s e s  t o  c o u r t  t c ?  

t e s t i f y  on y o u r  b e h a l f ;  y o u  h a v e  2 r i g h t  to 

remain  silent, 2nd you h e v c  a r i g h t  to zFp2al. ,' 

A r e  you w i l l i n g  to q i v e  u p  t h o s e  r i G h t s  i n  

order  to enter into t h i s  F l e a  today? 

THE DEF3F:UANT: Y e s ,  S i r .  

THE COURT: And Ilr .  S i n g e r ,  \!ill you 

s t i p u l a t e  that the Information i n  c a s e  cumber 

89-46022  End 90-3133, i f  p r o v e d ,  w o u l d  

c o n s t i t u t e  a p r i m i  f a c i e  case  of g u i l t ?  
I 

KR. S I E G E R :  So s t i p u l a t e c ,  JuCge. 

THE COURT: The S c f e n 2 a n t  is n o t  e n t i t l e C  

to B pre-sentence i n v e s t i g a t i o n .  

P?R. S I K G E R :  Thct'E c o r r e c t ,  Judge. 

I f f : .  V A R G I S :  J u d q e r  a c l a r i f i c a t i o n ,  if I 

nay. On 90-3132, on c o u c t  one, w h i c h  is t h e  

murder in the second  c i e g r e t ,  t h e  s e n t e n c e  will 

be t h c  2 0  y e a r s .  l louever ,  in c c u x t  two, w h i c h  

is 

of 

p o s s e s s i o n  Of 

a f e l o n y ,  t h e  

- c f i r e G r r  

s t a t ~ t c r y  

d u r i n g  t f4e  C C I ~ I I : ~  i E S  i or. 

L2 x 1 r. u ::. 1:culC: Le If; 

s o  I w o u l 5  r e c ~ n m e n d  t h e  c c u r t  ~ e n t e ~ c e  !:ic tc 
\ 

1 5  y e a r s  c 0 n c u r r e r . t  w i t h  t h e  3 C .  
' 4 ,  

Castillo 6r Castillo - Ofjiciul Rcpotrers, 1 fth ludictal Circuit - 
123 N.W. 12th AVENUE, hK4M1, FL 33118 

Telenhnnr ( 7 @ 5 )  7 2 4 - 6 7  I 1 
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of a ueapor ,  in t h e  c o m n i s s i o r .  of 2 f e l o z l - .  

, 1'11 'ser.tience t o  y o u  1 5  i * e z r s  i n  t h e  E t e t e  

p r i s o n  system on t h a t  c 0 u r . t  t o  r c n  c0nc l ; r r e r . t  

v i t h  t h e  c e n t e n c e  CE t n ~  f i r s t  c 0 u r . t .  1.11 

c o u n t s  ir. b o t h  c a s e s  a r c  to r u n  concurrent, c r e  

w i t h  the o t h e r ,  and 1'11 i;r.Ftc?se c o u r t  c c s t s  i r .  
0, 

b o t h  c a s e s .  

Is t h e r e  a n y t h i n ?  e l s e  f r o r  State cr 

d e f e n s e ?  

m . VARG AS : Your H o n o r .  

1:R. S I N G E R :  J u d g e ,  1'11 submit t h i z t  o r d e r  

to you.  

T E E  COURT: T h e n k  you. I'm o r a l i y  

o r d e r i n g  right n G w I  Corrections, n o t  tc; t r a r . s f e r  

Mr. I . ; e?v in .  

THE C O R R E C T I O N S  C F F I C E I ? :  S u d q e r  k : f ' r G  

g o i n g  to n e e d  an o r d e r  h e c a u s e  that's 2;; 

automatic deal a s  f a r  a s  TGI; is c o n c e r r e d .  

RR. S I N G E R :  I'll h a v e  it d e l i v e r E d  to 

Corrections t o d a y .  

THE CORl?ECTICf?S O F F I C E F . :  There's GO c n e  

o u t  t h e r e  o v e r  four y e a r s .  

I!R. SI::GEF,: T h e y  heve s0Ee peGF1€ OIi  t i ? c  

c i c j h t h  f l o c r ;  t h e y ' r e  l i f e r s .  .. 
c@F.Rr:CTI'C!.:S 0 . r  .-> O F T I C T F , :  At TC::? 

. .  

Castillo 6: Castillo 
- Ojficid R e p o w n .  I l r h  Jtdici.1! Cititiir -. 

123 N.W. 12th AVENUE, MIAhll, FL 33128 
Telephone 1305) 314-63 1 I 
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::R. S I K G E F . :  That's c o r r e c t .  

/ ' K e ' h a v e  a s e c u r i t y  F r c b l e c  a t  D a d e  C 0 u r . t ~  
I 

J a i l  w i t h  rzy client. Obviously, there's a 

pr o bl em. 

THE C O U R T :  I'll sign ar. orcler a s  zocr. zs 

I g e t  it. 

KR. S I I 7 G E R :  ThaRk Y O U .  

(Thereupon, t h e  h e a r i n g  W B S  c o n c l u C c d . )  

Castillo & Castillo 
- Ofj icd Repotrc:s, I Irh I~rd~ctul ClrLxlr -. 

123 N.W. 12th AVENUE, hllAhll ,  FL 33128 
Telephone (305)  322-63 1 I 
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STATE OF F L G R I D ~ )  

SS. 

COUKTY O F  C A D E )  

I, PATRICIA i.. EEPPIEF,C, C o u r t  P.cFor tc r ,  

h e r e b y  c E r t i f y  t h a t  t h e  f o r e s o i n ?  t r a n s c r i F t ,  nur: :berec 

frorn p a c e  1 to and i n c l u d i n :  s ,  iE a t r u e  a n <  c o r r e c t  

t r a n s c r i p t i o c  of my stepographic r io t e s  of t h e  

p r o c ~ e d i n c r  h a d  e n d  t h e  teztincny t a k e r .  Ir: t h e  

a f  o r e n e n t i o n e d  c a u s e  b e f c r k  t h e  Fioziorahle Artncr 

R o t h e n b e r g ,  c t  t h e  l i e t r c p o l i t z n  J c s t i c e  E u i l d i n q ,  

K i a n i i ,  F l ' o r i e z ,  on tke 14th day of June, 1 3 2 0 .  

DATEC zt l i i a n l ,  Daze C c u n t y ,  F l o r i d a ,  t h i s  

7 t h  Cay of September, 1450. 

P I L T R I C I A  A .  x m m c  
Court Reporter 

'7 .:, 

I 
Castilio & C'astillo 

- O/~CLC! Rcprrru,  1 i t h  lidicial C I T ~ I ~ I I  - 
1:; N.W. 12th AVENUE, MI.4hl1, Cl 33128 

Telrphonc (395) 324-631 : 
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IN THE C I R C U I T  COURT OF 

THE ELEVENTH JUDICIAL 
CIRCUIT,IN AND FOR DADE 
COUNTY, FLORIDA. ' *  qg 

CASE NO. 

L . T .  Case no. 8 9 - 4 6 0 2 2 ,  
FREDERICK E .  MELVIN, 90-3133  

Petitioner 

vs. 

THE STATE OF FLORIDA, 

" PETITION FOR WRIT OF HABEAS CORPUS - 

COMES NOW Frederick E. Melvin, petitioner herein, and f i les  

t h i s  petition f o r  writ of habeas corpus, as grounds it would show 

the following in suppor t :  

JURISDICTION 

The jurisdiction of this Court is invoked pursuant to section 

9.030, Fla. Rules.  App. P.; and article V, section 3 ; 4 ; 5 ; ( B )  

Const. 

F . S .  

When fac ts  give rise to a claim that a p l e a  was entered 

involuntarily, Fisher -v- Wainwright,584 F.2d 691(5th Cir.19781, 

The judgement and sentencing order which serves as a basis of the 

inprisonment is subject to a collateral attack by application 

' S  



f o r  writ of habeas corpus, compelling an inquiry into the proceeding 

which may have operated to render the process issued therein absolutely 

void. Anderson -v- Chapman, 109 Fla. 54,146 So,675(1934); Buchanan -v- 

State, 167 So. 2d 43 (Fla. 3d DCA, 1964); 
, k ,  

Sneed -v- Mayo, 66  So.2d 865  

(Fla. 1953); Robinson -v- State,373 So. 2d 898 (Fla.1979); Martinez -v- 

State, 420 So.2d 637(Fla.3d DCA,1982); Hut -v- State, 519 So.2d 1 

(Fla.3d DCA, 1988). 

SUPPORTING ' FACTS 

On January 22, 1990, Petitioner was arrested by the Florida 

City, pol ice  and taken to Florida C i t y ,  police department and some 

hours later transported to Metro Dade police Headquarters where he 

was charged in Case No. 90-3133, with (I) count of second degree 

murder; (I) count of carrying a concealed firearm; (I) count of 

possession of a weapon while committing a felony.Then after being 

charged petitioner was transported to Dade County j a i l .  

At the arraingment held on February 12, 1990, The State filed 

an information charging petiti.oner with (I) count of second degree 

murder with a firearm,and unlawful possession of a firearm while 

engaged in a criminal offense.  

( SEE ATTACHEIj EXHIB1T"k" 



The Circuit Court appointed M r . ~ a n r i  Rauch, a Public 

Defender to represent petitioner in Case No. 90-3133, at the 

arraingm@nt petitioner pleaed n o t  guilty. 

On March 23,1990, petitioner went back to court for conflict 

in the case, not knowing what the conflict was but once in the 

courtroom p e t i t i o n e r  was advised by M r .  Robert S. singer, that the 

court had appointed him to represent petitioner in CASE NO. 90-3133, 

petitioner then at that time asked Mr. Singer, what happen to Mr.Racuh, 

Mrr.Singer, replyed to petitioner with well Mr.Rau&, withdraw from 

the case because of some kind of conflict in the case, at which time 

the State refiled an information charging petitioner with the following 

crimes: 

and unlawful possession of a firearm while engaged in a criminal 

offense in Case No.89-46022. 

(I) count of attempted first degree murder with a firearm, 

(SEE ATTACHED EXHIBIT "B") 

On June 14,1990, The State negotiated a plea bargin with 

the petitioner based on the advice of his court appointed counsel 

Mr.Robert S .  Singer. The State agreed to sentence petitioner to a 

term of thirty(30)years with a three year minimum mandatory fo r  

second degree murder with a firearm and unlawful possession of a 

firearm while engaged in a criminal offense in Case NO. 90-3133, 

and attempted first degree murder with a firearm and unlawful 

possession of a firearm while engaged in a criminal offense in 

Case No. 89-46022 .  Both Cases 89-460'22,and 90-3133 to run concurrent 

with eachother f o r  exchange f o r  a no contest plea. 

) 3  



P e t i t i o n e r  is currently incarcerated in the custody of 

the department of corrections at Glades Correctional Instition 

500  Orange Avenue C i r c l e ,  B e l l e  Glade, Florida 33430 .  

ARGUMENT AND AUTHORITY 

GROUND ( I) 

Petitioner alleges that hi5 plea of no 

contest was not entered voluntarily and 

with a full understanding of the 

consequences. 

The United States Supreme Court rec-gnized plea barg 

as an essential component of the criminal justice system. 

ining 

Blackedge -v- Allison,431 U.S. 63,71(1977); Santobello -v- New York, 

4 0 4  U.S. 257,  260 (1941). When the government and a defendant agree 

to negotiate aplea, both parties must comply with Federal Rules 

of Criminal Procedure. Rule 11 (el. 

In the State of Florida, before the court may accept a plea of 

g u i l t y  or nolo contedere, the t r i a l  Judge must comply with Florida 

Criminal Procedure Rule 3.172 and the indicated subsections which 

states: 

9 ( 4 )  
c 



(c) Bcept where a defendant is not 
present f o r  a p l e a ,  pursuant to the 
provisious of rule 3.180 (C). The 
trial judge should, when determining 
voluntariness, place the defendant 
under oath, and shall address him 
personally to determine that he under- 
Stand: 

(c) (i) The nature of the charge to which 
is offered, the mandatory minimum penalty 
by l a w ,  if any, and the maximum possible 
penalty provided by law; and 

(c)(iv) T h a t  tha defendant pleads guilty 
or nolo contendere without expressed re- 
servation of the r i g h t  to appeal all matters 
relating to the judgement, including the 
issue of guilty or  innocence: and 

(c) (vii) The complete terms of the plea  
agreement, including specifically all 
obligations defendant will incur as a result. 

The three-core concern underlying Rule 11, Federal Rules of 

Criminal Procedure, governing acceptance of a guilty or nolo 

contendere plea, applicable to all states through the Fourteeth 

Amendment to the United States Constitution. U.S. -v- Bell, 776 

F.2d 965, rehearing denied, 782 F. 2d 180, cert. denied, 106 

S .  Ct. 3272 ,477  U . S .  904 (11th Cir. 1985). As outlined by the 

State of Florida. 

must understand the nature of the charge and the consequences Of 

his plea; and ( 3 )  There must be a factal basis f o r  the plea. 

William -v- State,316 So.2d 267  (Fla.1975); incorporated into 

Florida Rules of Criminal Procedure 3.172, Id. at 3 4 3  So-2d 1 2 4 7  

(1) The plea  must be voluntary; ( 2 )  The defendant 

(Fla.1977). 0' 



N o  p l e a  of guilty or nolo contendere shall be accepted 

without first determining, in open c o u r t ,  with the means of record- 

-ing the  proceedings stenographically or by mechaniacl means, 

that the circumstances surrounding the plea reflect a f u l l  understand- 

-ing of the significance of the plea and its voluntariness, 

that there is a factual basis for the p l e a ,  guilty or nolo contendere, 

Fla. Rules.  Crim. Proc. 3.170(j)3.172(@), (f). Harden -v- State, 

453 So.2d 31 at 3 2 - 3 3 ( F l a .  1st DCA, 1987). 

and 

The trial judge must advise defendant of the maximum poss ib le  

penalty f o r  the crime; otherwise, the plea is void. West's F.S .A .  

Rules of Crim. Proc. ,Rule 3.172(c) (i). Gaza -v- State,519 So.2d 

727(Fla.2d DCA,1988); Blackshear -v- State,455 So.2d SSS(Fla.lst 

DCA,1984); State -v- Coban,520 So.2d 40(Fla.1988); U.S. -v- Stizer, 

785 F.2d 1506(1lth Cir,1986), cert. denied, Perna -v- U.S.)07 

S. Ct.479 U . S .  823; Henderson -v- Morqan,426 U . S .  637 (19761; 

Smith -v- O'Grady,312 U.S. 329(1941); Gaddy -v- Linahan,780 F.2d 

935(1lth Cir.1986); LoConte -v- Duqqer,847 F.2d 745 (11th Cir.1, 

cert. denied, U.S.109 S,Ct.397(1988); Gaddy, Supra, at 1786-87. 

Lott -v- United States,367 U.S.421(1961); United States -v- 

American Service Corp,580 F.2d 823(5 Cir.),cert. denied, 439 U . S .  

1071(1979). cf. Gaddy, supra, at 1789. 

The trial judge must advise defendant of the  possible 

minimum mandatory penalty, if applicable, in order that a guilty 

or nolo contendere plea  may be intelligently and voluntarily entered. 



West's F.S.A. Rules of Crirn. Proc.,Rule 3.172(c) (i).Perez -v- 

state,449 So.2d 407(Fla.2d DCA,1984); Vann -v- State,366 So.2d 

1241 (Fla. 3d DCA 1979); Green -v- State,406 So.2d 1148 (Fla-lst 

DCA 1981), approved 421 So.2d 508(Fla. 1982); Garza -v- ,State, 

519 So.2d 727(Fla. 2d DCA 1988). 

The trial judge must advise defendant that without the expressed 

reseration of the right to appeal, he will give up the right to 

appeal matters relating to the jqdgement. West's Rules of Crim. 

Proc., Rule 3.172(c)(vii); West's F.S.A.,sec.924.06(3).Santos -v- 

State,380 So.2d 1284(Fla.1980). - 
Failure to so advise porhibits defendant form rendering 

a tsuely voluntary and knowledgable waiver of h i s  constitutional 

rights inherented in the plea arrangment, Boykin -v- Alabama, 

395 U.S. 238, 89 S.Ct. 1709(1969); Brady -v- U.S.,397 U.S. 742, 

755,90 S.Ct.1463,1472,25 L.Ed.2d 747(1970). 

No plea offer or negotiation is binding until it is accepted by 

the trial judge, formally, af te r  making a l l  necessary inquiries, 

advisements and determinations required by law. Until that time, 

it may be withdrawn by either party wi thou t  any necessary 

justification.West's F . S . A .  Rules of C r i r n .  P r o c .  Rule 3 . 1 7 2 ( f ' ) .  

Howard -v- State, 516 So.2d 31 at 32-33 (Fla-1st DCA 1987); 

Harden -v -  State,453 So.2d 5 5 0  (Fla.4 DCA 1984). 



The court's failure to address any one of three care cancerns 

shall constitute an automatic reversal, Federal R u l e s  of Crim, 

Proc. Rule 11, 18 U . S . C , A . ,  U . S .  - v -  B e l l ,  7 7 6  F.2d 965, rehearing 

denied 7 8 2  F.2d 180.cert. denied 106 S.Ct. 3 2 7 2 ,  477 U.S*904(11th Cir. 

(SEE ATTACHED E X H I B I T  " C " )  

P O I N T  (I): In the case at bar nither the trial court, n o r  defense 

counsel, nor the state attorney, advise petitioner Of the maximum 

p o s s i b l e  sentence that he could be sentenced to €or each offense, 

nor did they inform petitioner of the elements of the crimes 

with which he was charged, whether the facts of h i s  case fits 

those elements, or whather the s t a t e  had reasonable proof to obtain 

a conviction based on those elements at t r i a l .  By not doing these 

two t h i n g s  petitioner plea was not voluntary.See U . S .  - V -  Bell, 

776 F . 2 d  965; Henderson -v -   organ, 4 2 6  U . S . 6 3 7 ;  

312 U . S .  329 and Gaddy -v- Linahan, 780 F.2d 935). 

( S E E  ATTACHED EXHIBIT "C") 

Smith -v- O'Grady, 

P O I N T  (11): The court, s t a t e  attorney and defense counsel allowed 

petitioner to plea a no contest plea to two counts of unlawful 

possession of a firearm while engaged in a criminal offense which 

is in volation of the double jeopardy clause of the U . S .  Constitution. 

and Florida State Constitution. petitioner was not fully advised 

and his plea is null and v o i d  ab initio. A defendant cannot be 

allowed by the court to plea g u i l t y  or nolo contendere to any 
~ .-. 



charge that is illegally placed against him, and it is the trial 

J u d g e s  duty to protect the defendant rights. 

(SEE ATTACHED EXHIBIT " A "  "B" and "C" 1 

Petitioner alleges that he 
was c h a r g e d  with two counts 
of unlawful possession of a 
firearm while engaged in a 
Criminal offense, in volation 
of the double jeopardy clause 
o f  the U . S .  and State Constitution. 

"The  trial court erred in entering convictions for both Second 

degrree murder with a firearm a n d  unlawful possession of a firearm 

while engaged in a criminal offense''. A t a n  lev -v- State,560 

So.2d 1269(Fla.App. 3 Dist.1990); Cleveland -v- State,587 

So.2d 1145(1991); Hall -v- State, 517 So.2d 678(Fla.1988); 

Carawan -v- State,515 So.2d 161(Fla.1987); Davis -v- State, 

C a s e  No.90-2443(FLa.3d DCA December,l991); Young -v- State, 

Case N o .  91-184,17 F.L.W.(D) 846 3d D i s t .  Opinion filed 

March 31,1992). 

In Gonzalez -v- State,543 So.2d 386 "The  court vacated 

the defendant's convictinn of unlawful possession o f  a firearm 

while in engaged in a criminal offense,790.07,Fla.Stat.l985); 

as violative of the double jeopardy provisious of the State 

and Federal Constitution b e c a u s e  he has a l s o  been charged and 

convicted o f  first degree murder with a firearm f o r  the some 

offense." Carawan -v- State,515-So.Zd 161(Fla.1987); - ,. 
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Mozqueda -v- State,541 So.2d 777 (Fla.3d DCA 1989); Tunidor -v- State,541 

So.2d 165 (Fla.3d DCA 1989); Smith -v- State,539 So.2d 601 (Fla.2.d DCA 1989); 

Henderson -v- State,526 So.2d 743(Fla.3d DCA 1988); COUtxa. Harper -v- State, 

537 So.2d 1131 (Fla-1st DCA 1989). 

In the case at bar petitioner was charged in Case No.89-46022, with attempted 

first degree murder w i t h  a firearm and unlawful possession of a firearm while 

engaged in a criminal offense. And in Case No. 90-3133, petitioner was charged 

with second degree murder w i t h  a firearm and unlawful possession of a fireann 

while engaged in a criminal offense, It is a violation of the double jeopardy 

of the United States Constitution and Florida State Constitution to charge 

petitioner with the two counts of unlawful possession of a firearm while 

engaged in a criminal offense, and both of these charges must be vacated in 

light of 1aw.and facts of these cases. See. Cleveland -v- State.587 So.2d 1145 

and Stanley -v- State,560 So.2d 1269. 

GROUND (IV) 

Ineffective Assistance Of Counsel. 

(A )  Counsel allowed petitioner to plea to t w o  counts of possession of a 

firearm while engaged in a criminal offense. These charges are a violation 

of the duoble jeopardy clause and counsel has a duty to properly inform 

petitioner about all charges and law. 



(B) Counsel allowed pe t i t i one r  to plea guilty without first telling him 

the  maximum sentence he could recieve for  each charge and a lso  Counsel failed 

to inform petitioner of all t h e  elements that  the State must prove beyond a 

reasonable doudt as to each charge. 

(C) Counsel failed to file a motion to dismiss the two counts of possession 

of a fiream while engaged in a criminal offense, when both of these charges 

are a violation of thispetitioner S t a t e  and Constitution rights, 

these charges v io la t e  the double jeopardy clause of the State and 

Federal Constitution. 

ARGUMENT 

(1) Effectiveness of counsel is not tested merely by counsel's 

performance in courtroom but must also be measured by attorney's 

familiarity with facts and law of case. Hollinsshead -v- 

Wainwright, 423 F.2d 1059. 

I 



On march 23, 1990 petitioner apgeared before t h e  Court 

with court appointed counsel Mr. Henri Rauch who negotiated a plea 

o f  15 years with the State. However, when petitioner arrived in t h e  

court room he was met by Mr- Robert S, Singer. At that point Mr. 

Singer adivsed petitioner that Mr, Rauch had withdraw from his case 

because there was a conflict of interest. But petitioner was never 

adfhed.as to what the conflict actual was. Mr. Singer further advised 

petitioner that he new of the Fifteen year deal but advised that the 

fifteen years where no-longer available to him that if h e  wish to 

plea the offer was 30 years, simply because of the conflict of in- 

terest. During  this point petitioner was further advised by the court 

that ,the State was refiling an information in case no: 89-46022 ,  

once the information was filed petitioner was returned to the County 

Jail to await trial. Two months l a t e r  Mr. Singer appeared at the 

County jail and advised petitioner that he could not pervail at a jury 

trial. Mr. Singer again advised petitioner that the states o f f e r  was 

30 y e a r s  with a 3 year Minimum Mandatory and that if he did not accept 

the o f f e r  the State would up grade the charge from second degree  murder 

to first degree with the States r i g h t  to seek the imposition of the 

death penalty. Petitioner's counsel further stated that it would be 

in his best interest to accept t h e  30 years and to resovlve this matte 

in an expedient fashion. Petitioner then told M r .  Singer that if he 

f e l t  that strongly as to petitioner's guilt or innocence he should 

withdraw from the case. In response to petitioner request counsel 

s t a t e d  that the " Judge would not let him withdraw " from t h e  case. 

T h a t  because o f  continuing inducement by counsel and the State petitio 

finally gave in. Counsel error was further compounded where he permitt 
t'. 

-1 2- 



petitioner to plead guilty to t w o  counts of unlawful possession of a 

firearm while engaged in a criminal offense. Counsel's advise was not 

informed choice, because both charges are in violation o f  the double 

Constitutions, See C l e v e l a n d  jeopardy clause both S t - a t e  and Federal 

v .  S t a t e ,  587 So.2d 1145 (Fla.1991). 

In the case at bar reasonabl effective assistance of counse 

claims requires a two-prong s h o w i n g .  Under the first part of the 

Strickland v .  Washington, 466 U.S. 668 ( 1 9 8 4 )  test " the performance 

inquiry must be whether counsel's assistance was reasonable consider- 

ing all the circumstances. " 466 U.S. a t  688 ,  As a corollary, the 

appropriate standard for evaluating counsel's pretrial investigations 

is reasonableness in all t h e  circumstances, applying a h e a v y  measure 

of deference to counsel's judgement. 'I 466 U . S .  at 691, Chatom Y. 

White, 858 F.2d 1479 at 1485 (11th Cir;. 1988). (counsel's represent- 

ation must be showen to below an o b j e c t i v e  standard of reasonableness. 

The court also noted that an a t t o r n e y  had an obligation " to consult w 

his client on important decisions and to keep his client infor 

of important developments in t h e  course o f  the proscution." Stricklaad 

466 U.S. at 688,  the court, however, recognized that " [jludicial 

scrutiny of counsel's performance must be highly deferential, " and th 

courts should make certain " that every effort be made to eliminate th 

distorting effects of hindsight, to reconstruct the circumstnces of 

counsel's challenged conduct, and to evaluate the conduct from counsel 

perspective a t  the time. " 466 U.S.  at 689. 

1' 

In order to succeed on an ineffective assistance of counsel 

claim, petitioner must surmount " a, strong presumption that counsel's 

conduct falls within the wide range of reasonable professional assist- 

ance. " Strickland, 466 S.U.  at 689. 

- .  -13- 



overcoming the first part of the Strickland test does not 

guarantee relief. Regrading the second part o f  the test, the court 

has recongnized that I' [a]n error by counsel, even if professionally 

unreasonable, does not warrant setting aside the judgment of a crimina 

proceeding if the error had no effect on the judgment. " Moreovere 

Hill v. Lockhart, 474 U.S. 52 at 58 (1985); clarified the Strickland 

second or prejudice must show that there is a reasonable probability 

that, but for counsel's error, he would not have pleaded guilty and 

would insisted on going to trial. " 

1 
I 

I 
I 
I 
I 

lli 

The essence of petitioner's argument is that, his guilty 

plea was not entered knowingly, voluntarily and intelligently. F o r  

counsel had a duty owed to defendant in investgating and evaluating 

his options in the course of the proceedings and then to advise petiti 

1' 

the merits of each. I' In the present case counsel permitted 

petitioner to plead guilty to the above mentioned charges in violation 

of petitioners fifth amendment. right to be put twice jeopardy f o r  the same 

offense. That is, to be sentence twice for the same offense. In additi 

Mr. Singer also permitted petitioner to plea non-contender without 

first advising him of the maximum possible penalty p r o v i d e d  by law. 

F o r  it is counsel's duty to ascertain i f  t h e  plea is entered voluntari 

and knowingly. Lamb v .  Beto, 423 F . 2 d  85 a t  87  (5th Cir. 1970). In 

sum counsel should of been aware that petitioner was pleading guilty 

to double jeopardy charges, thereby rendering his services ineffective 

Had counsel provided petitioner with the proper understanding of the 

law the end results would have been different. Therefore, had counsel 

investigated these cases properly h,e would have learned that both 

cases where in violation of the double jeopardy clause. Counsel's 

I 
1 
I 

1 
I 

I * ' *  

u 

I 
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I 
I 

failure to file a motion to dismiss the above mention charges r e n d e r s  

counsel's performance below the objective standard of reasonableness. 

Therefore, in light of counsel's unprofeessional conduct petitioners 

plea should be withdrawn. 

CONCLUSION 

Based upon the above and foregoing, it is respectfully sub- 

mitted that Counsel was inef€ective in this case, and his plea was in- 

voluntary a n d  petitioner should be allowed to withdraw his plea. 

Respectfully submitted, 

Glades Correctional Institution 
500 Orange Avenue Circle 
Belle Glade. Florida 33430 

CERITIFICATE OF SERVICE 

I HEREBY CERTIFY taht a true and correct copy o f  the fore- 

going has been f u n i s b e d t o :  Janet Reno, State Attorney, by U . S .  mail, 

at 1351 N . W .  1 2  Street, Miami, F l o r i d a  33125  on this 17th day of 

December, 1992. 

Frederick E. Melvin 

4 
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IN TME CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCTfIT 
IN AND FOR DADE COUNTY, FLORIDA 

case Nos. 89-46022 and 9 
Judge sathenberg STATE OF FLORIDA v. 

FREDRICK E. MELVIN, Defendant 

ORDER DENYING DEFENDANT'S EIQTION FOR POST-CONVICTION 

THIS CAUSE having come before this Court on the defendant, 

FREDRICK E. NELVIN'e, Petition for W r i t  of H a b e a s  Corpus, w h i c h  the Court i a  

treating aa a Motion for Post-Conviction Relief and t h i s  Court having 

reviewed the mtion, the S t a t e ' a  remponse thereto, the Court files snd 

records in t h i s  came, and being Otherwise fully advised in the P M e e e  

therein, hereby denieo the defendant's Motion for Paat-WnVietion Relief on 
the following grounds: 

1. This mtion, although, filed by the petitioner as a W r i t  O f  H a b e a m  

Cmrpue, is being treated by the Court as a Motion for Post-Conviction Relief 

under Rule 3.850 purauant to State v. Broom, 523 so.2d 639 (Fla. APP. 2 

D i e t .  1988). 

2. Under Florida Rule of Criminal procedure 3.850, the defrndant'e 

Motion is untimely. Florida Rule of CrFminal Procedure 3.850(b) requires 

that the defendant's motion be filed within tfrfo (2) years from the tirm that 

the defendant's judgment and sentence become final. The defendant's 

judgment and sentence wan entered on June 14, 1990. The defendant'e Motion 

for Post-Conviction Relief waa mailed to the State Attorney's Office in Dade 

County, Florida on December 17, 1992. (See defendant's attached motion.) 

This is clearly outside of the required period for filing. 

3. The defendant's motion is legally insufficient on its face. 

Florida Rule of Criminal P-edure 3.850(c) requires that the defendant's 

motion be under oath. A motion n o t  containing an oath can thus be BunrmarilY 

denied due to legal insufficiency. Williams v. state, 539 S0.2d 9 (Fla. let 

DCA 1989). The defendant's motion contains no oath that the defendant "has 
read the foregoing Motion for Post-Conviction Relief and as personal 

knowledge of the facts and matters therein set  f o r t h  and alleged; and that 

each and all of the facts and matters are true and correct" as required by 

Florida Rule of Criminal Procedure 3.850(c). 

n i ,  



4. The defendant'a =t ion ia l egal ly  i n e u f f i c i e n t  on its face because 

it faila t o  indicate whether there w a s  an appeal f r o m  judgment and sentence 

thereof,  ae required by Florida Rule of Criminal Procedure 3.850(b1(2). 

It is hereby ORDERED AND ADJUDGIED that  t h e  defendant, 

FREDRICK E. MELVIN'S, Motion for Post-Conviction R e l i e f  is hereby DENIED. 

The defendant, FREDRICK E. MELVIN, is hereby notified that  he ham the  

right to appeal th ia  order to t h e  District court of Appeal of Florida, Third 

D i m t r i c t ,  within t h i r t y  (30)  day. of the s igning and filing of thim order. 

The Clerk of t h i s  court i r r  hereby ordered to mend a copy of th ia  Order 

to t h e  defendant, FR~DRIcK E. MELVIN, 1095246, a t  Cladea C o r r r C t i O n a l  

InPtitution, 500 Orange  Avenue Circle, Belle Glade, Florida 33430. 

In the  event that the defendant takee an appeal of t h i e  OfdQf ,  the  

Clerk of thie Court is hereby orderod to transport, a6 p m  of thio order, 
to t h r  appellatm court the following: 

1. Defmndurtge m i o n  for poet-conviction Relief, fi1.d on 
December 17, 1992. 

2.  This order. 

DONE AND ORDERED in M i a m i ,  D a a  County, Florida, on t h i a  

day of M a d  , 1993. 

CC: , Defendant, FREDRICK E. KELVIN 
ANNE LYONS, Asaiatant State Attorney 

I CERTIFY that a copy of thl 
FREDRICK E. MELVIN , by mail 


