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SUMMARY O F  THE ARGUMENT 

Irl the S ta tes  Respondent's B r i e f  a t  (3-5) The S t a t e  leads t h i s  

c o u r t  to be1 i e v e  t h a t  t he  p e t i t i o n e r  i s  appeal i ng  a d e n i a l  from t h e  

U n i t e d  S ta tes  Court  o f  Appeal-, f o r  t he  E leven th  C i r c u i t ,  acco rd ing  t o  

the s t a t e  s a i d  appeal  was d e n i t e d  December 2 3 ,  1993. T h i s  i s  totally , n c o r r e c t !  

The p e t i t i o n e r ' s  a p p e a l  i n  the E leven th  C i r c u i t  Court  o f  Appeals was 

never d e n i t e d  on December 23, 1993. The o n l y  document t h a t  has been denied i s  

a MOTION FOR SANCTIONS ,December 15,1993,which the p e t i t i o n e r  had f i l e d  i n  the  

11th CIRCUIT , U . S .  COURT OF APPEALS. S,, g,,k';friS (F) - As i s  now e v i d e n t ,  

the state's p o s i t i o n  t h e r e i n  i s  f r i v a l o u s  and no d e n i a l  o f  appeal e x i s t s  real i s 7  

t i c a l l y  a s  s t a t e d  b y  t he  s t a t e  and m i s l e a d i n g  t h i s  honorable c o u r t .  

However, p e t i t i o n  was f i l e d  t o  t h i s  c o u r t  for  a WRIT OF HABEAS CORPUS, 

pursuant  t o  Rule 9.030 F . R . A . P .  Grounds f o r  r e l i e f  were c h a l l e n g i n g  the  i l l e g a l i t y  

of  the c h a r g i n g  document o r  i n f o r m a t i o n .  ( 1 1 t h  JUDICIAL. CIRCUIT OF FLORIDA, 

D A D €  COUNTY, FLORIDA, P e t i t i o n e r  asse r ted  the i n f o r m a t i o n  v i o l a t e d  ART I sec. 15 

( 3 )  , and t h e  S I X T H  Amendment ,FOURTEENTH Amendment o f  the  U . S . C . A .  ,Uni ted 

S ta tes  C o n s t i t u t i o n .  

1 1 ,  The Circuit Court  o f  t he  11th J u d i c i a l  C i r c u i t  o f  F l o r i d a  , had no j u r i s d i c t i o n  

r c g a r d i n g  s a i d  i n d i c t m e n t  o r  i n f o r m a t i o n  a s  i t  was f a c i a l l y  d e f i c i e n t , i . e .  

i t  was signed by an A s s i s t a n t  S t a t e  A t t o r n e y  c o n t r a r y  t o  F l o r i d a  Law. 

FLORIDA STATE CONSTITUTION ART I sec l 5 ( a >  i n  a d d i t i o n  t o  the  S I X T H  AND FOURTEENTH 

Amcndrnents of the U . S .  CONSTITUTION. 

I I I .  On June 14,1990, a Judgment was en te red  a g a i n s t  t h e  p e t i t i o n e r  pursuant  t o  

the i nd i c tmen t  a forement ioned(  an i l l e g a l '  document) 

"fundamental e r r o r "  thus  the  Judgment and Sentence subsequent t o  t h a t  p r o s e c u t i o n  

I, i \ t  be v n c n t v d  "iii the i n te r -es t  o f  j u s t i c e  and ju r i sp rudence"  

P e t i t i o n  f o r  W R I T  O F  HABEAS CORPUS was denied w i t h o u t  statement o f  any a u t h o r i t y  

h v  t h i s  c o u r t  on November 13,1990. 

which i s  i n  f a c t  d i r e c t  

V i  



On January  14,1991, a p e t i t i o n  was f i l e d  w i t h  t h e  U.S.  Supreme Court for  a 

w r i t  o f  c e r t i o r a r i .  The grounds r a i s e d  were  as follows; 

1 .  WHETHER THE INFORMATION S I G N E D  BY THE ASSISTANT STATE 
ATTORNEY I N  VIOLATION OF THE FLORIDA CONSTITUTION AND THE 
SIXTH AND FOURTEENTH AMENDMENTS OF THE U.S.  CONSTITUTION 
COULD STAND? 

2. WHETHER THE SUPREME COURT OF FLORIDA COULD HAVE OR SHOULD 
HAVE DEN'llED THE PETITIONERS WRIT WITHOUT O P I N I O N  FILED O R  
S UP PO RT I V E A UTHQ R I TY STAT ED , 

T h i s  w r i t  o f  c e r t i o r a r i  was a l s o  den ied  by t h e  U . S .  Supreme Cour t  o n  Feb- 

r u a r y  19,1991, w i t h o u t  s t a t i n g  any a u t h o r i t y  o r  o p i n i o n  f i l e d .  

P e t i t i o n e r  sought re1  i e f  t h r o u g h  t h e  D i s t r i c t  CVur ts  pu rsuan t  to  28 USC 

2 2 5 4 ,  i n  t h  SOUTHERN DISTRICT OF FLORIDA. The HABEAS PETITIONED THE EXACT SAME 

ISSUES AS THE PREVIOUS WRITS. 
1 .  O n  NOVEMBER 26,1931 t 

r e v i e w  o f  t h e  i ssues  and t h e  f i l e  

2 .  On January  221992, p e t  

e M a g i s t r a t e ' s  Repor t  recommended inde  

o f  t h e  case  s u b  j u d i c e ,  and d e n i e d  Jan 

t i o n e r  f i l e d  Mo t ion  f o r  Rehear ing  wh 

den ied  and/or  f a i l e d  t o  be r u l e d  upon by  the D i s t r i c t  Cour t .  

endan t 

8,1992. 

ch was 

3.  O n  September 9,1992, p e t i t i o n e r  f i l e d  d p e t i t i o n  f o r  w r i t  'of 

mandamus. T h e  Sou the rn  D i s t r i c t  Cour t  den ied  t h e  M o t i o n  f o r  r e h e a r i n g .  

4 .  P e t i t i o n e r  appea led  t o  t h e  1 1 t h  CIRCUIT COURT OF APPEALS OF THE UNITED 

STATES, 

The s t a t e  w o u l d  lead t h i s  h o n o r a b l e  c o u r t  t o  b e l i e v e  o t h e r w i s e  , a non f a c t u a l  

account  has been p r o f f e r e d  by t h e  s t a t e  i n  t h e  eventes o f  t h e  case sub j u d i c e .  

1 . P e t i t i o n e r  d i d  n o t  t a k e  d i r e c t  appea l .  

2.The p e t i t i o n e r  has d i s c o v e r e d  t h e  p l e a  o f  no  c o n t e s t  e n t e r e d  i s  a t t a c k a b l e  

as i t  was an i n v o l u n t a r y  p l e a  and seeks re1  i e f  from t h i s  c o u r t  i n  h i s  ques t  for  

j u s t i c e  Jnd c x r e r s i z e  o f  h i s  C o n s t i t u t i o n a l l y  P r o t e c t e d  R i g h t  t o  a f a i r  and 

i m p a r t i a l  t r i a l  i n  t h e  case a t  b a r .  
3 .  P c t i t i o n e r  a s s e r t s  i n e f f e c t i v e  a s s i s t a n c e  o f  coutisel c l a i m  a n d  seeks re1  i e f  
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I . .  

On A p r i l  2 1993 p e t i t i o n e r  f i l e d  p e t i t i o n  fo r  WRIT OF HABEAS CORPUS pursuant  t o  

Rule 9.030 F.R.A.P.  ART V sec 3-4-5 ( B )  o f  the C o n s t i t u t i o n  o f  FLORIDA. 

T h i s  was f l e d  i n  t he  11th J u d i c i a l  C i r c u i t  Court  i n  and fo r  DADE COUNTY, FLORIDA,' 

On JULY 22,1333, t he  c o u r t  denied the  p e t i t i o n  as  e n t e r t a i n e d  under 3.850 F.R.C.P. 

On AUGUST 9,1993 p e t i t i o n e r  f i l e d  NOTICE O F  APPEAL o f  t h a t  ORDER. 

O n  OCTOBER 26,1993 the  c o u r t  u p h e l d  the d e c i s i o n  od the DCA per  c u r i a m  a f f i r m e d .  

The c o u r t  ( D C A )  c i t e d  as  follows; NOVATON V STATE 610 So 2d 726 ( F l a  3 r d  DCA- 

1992) rev iew  g ran ted  Case No 81-183 ( F l a  July14,1993) 

On OCTOBER 29,1993, p e t i t i o n e r  c e r t i f i e d  to t h e  3 r d  DCA t h e  following q u e s t i o n  

pursuant  t o  r u l e  9.030 F , R . A . P .  as  a"QUESTI0N OF GREAT PUBLIC IMPORTANCE" 

' I  DOES A DEFENDANT WHO KNOWINGLY ENTERED A PLEA AGREEMENT 

W A I V E  AN OTHERW I S €  VIABLE , , p , ,  ~ DOUBLE JEOPARDY CLAIM?'' 

W h e r e f o r e ,  thc s t a t e s  Respondent's Brief at ( 3 - 5 )  i s  v i o d  

bt3cause it h a s  no m e r i t s  what s o  e v e r  concerning petitioner's 

c t: je w h i c h  i s ;  n o w  at bar b e f o r e  t l i is  c o u r t .  



IN THE SUPREME COURT OF F L O R I D A  

Case N o .  83-013 

D i s t .  Court C a s e  No. 93-2146  

FREDERICK E. MELVIN, 

P e t i t i o n e r ,  

-vs- 

THE STATE OF F L O R I D A ,  

Respondent.  

REPLY B R I E F  OF PETITIONER 

P E T I T I O N E R ' S  PLEA OF NO CONTEST WAS NOT 
ENTERED VOLUNTARILY AND W I T H  A FULL UPJ- 
DERSTANDINC OF THE CONSEgUENCES. 

The State a r g u e s  t h a t  t h e  p e t i t i o n e r ' s  p l e a  was knowingly 

and v o l u n t a r i l y  e n t e r e d  upon t h e  a d v i c e  of e f f e c t i v e  counse, l .  

I n  t h e  case a t  b a r ,  t h e  p e t i t i o n e r  p l e a  could n o t  have been 

e n t e r e d  v o l u n t a r i l y  and with a f u l l  u n d e r s t a n d i n g  of the consequences  

because  n e i t h e r  t h e  t r i a l  court, nor d e f e n s e  counsel, nor  t h e  

S t a t e  A t t o r n e y  a d v i s e d  p e t i t i o n e r  of t h e  maximum possible s e n t e n c e  

t h a t  he  c o u l d  be  s e n t e n c e d  t o  for each o f f e n s e , n o r  d i d  t h e y  in fo rm 

1 



I 

p e t i t i o n e r  of  t h e  e lements  of t h e  crimes w i t h  which h e  w a s  charged  

whether  t h e  f a c t s  of  his case f i t s  t h o s e  elements, o r  whether  t h e  

s t a t e  had r e a s o n a b l e  proof  t o  o b t a i n  a c o n v i c t i o n  based  on t h o s e  

e l emen t s  a t  trial. Consecpen t ly ,  a c c o r d i n g  t o  t h e  s t a t e ,  a rev iew of 

t h e  p l e a  c o l l o q u y  i n  t h i s  case would r e f u t e  each  of p e t i t i o n e r ' s  

c la ims.  ( Respondent ' s  B r i e f  a t  10 -12  ) .  But ,  t h e  case law,however ,  

r e b u t s  t h e  s t a t e ' s  arguement  t h a t  t h e  p l e a  c o l l o q u y  i n  t h i s  case 

would r e f u t e  each  of p e t i t A o n e r ! s  c l a i m s .  See Uni ted  S t a t e s  V.  Malcolm, 

432 F.2d 809 (2d C i r .  1 9 7 0 ) ,  q y a t i n g  Johnson V .  Z e r b s t ,  304 U.S. 

4 5 8 ,  4 6 4 ,  5 8  S . C t .  1 0 1 9 ,  8 2  L.Ed. 1 4 6 1  ( 1 9 3 8 ) :  I f  a d e f e n d a n t ' s  g l ea  

i s  n o t  e n t e r e d  v o l u n t a r i l y  and knowingly,  i t  i s  a due p r o c e s s  v i o l a t i o n  

and t h e  p l e a  i s  vo id .  McCarthy V. Un i t ed  S t a t e s , 3 9 4  U.S. 4 5 9 ,  4 6 6 ,  

89  S .C t .  1 1 6 6 ,  1 1 7 1 ,  2 2  L,Ed. 418  ( 1 9 6 9 ) .  A p l e a  which i s  a p r o d u c t  

of a d e f e n d a n t ' s  incomprehension i s  v o i d .  Boykin V.  Alabama, 395 

U.S. 2 3 8 ,  242-43, 8 9  S . C t .  1 7 0 9 ,  2 3  L.Ed. 2d 2 7 4  ( 1 9 6 9 ) .  

Wherefore ,  f o r  t h e  r e a s o n s  h e r e i n  s t a t e d  and i n  l i g h t  of law the 
p e t i t i o n e r  p l e a  w a s  n o t  e n t e r e d  v o l u n t a r i l y  and with a f u l l  unde r s t and iny  

of t h e  consequences  and p e t i t i o n e r  shou ld  b e  a l lowed  t o  withdraw 

h i s  p l e a  and t h e  p a r t i e s  p l a c e d  i n  t h e  p o s i t i o n s  they  occup ied  

immediately p r i o r  t o  t h e  e n t r y  of t h e  ?lea.  

P e t i t i o n e r  r e q u e s t s  t b  invoke  h i s  r i g h t  t o  t r i a l  by jury. 
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I1 

INEFFECTIVE ASSISTANCE O F  COUNSEL AT T R I A L  LEVEL 

P e t i t i o n e r  asserts t h a t  t h e  s t a t e  h a s  r a t h e r  e f f e c t i v e l y  

p r e s e n t e d  ' ' h i s "  case for him. 

I n  t h e  s t a t e ' s  r e s p o n s e  brief , a t  page 1 0 ,  r e f e r r e n c e  t o  

HILL V.LOCKHART 4 7 4  U S  52, 1 0 6  S C t  3 6 6 ,  88  LEd 2d 2 0 3 ( 1 9 8 5 )  

a d o p t i n g  t h e  STRICKLAND tes t ,  t h e  p e t i t i o n e r  s ta tes ;  
1.Counsel  f e l l  below t h e  norm of p r o f e s s i o n a l  s t a n d a r d  

by h i s  f a i l u r e  t o  o b j e c t  to  t h e  "DOUBLE JEOPARDY" i s s u e .  
Counsel  knew t h e  s t a t e  had o f f e r e d  15  y e a r s  a s  a p l e a .  
Due t o  c o n f l i c t  of i n t e r e s t  the p l e a  w a s  no longer a v a i l -  
able  to  t h e  d e f e n d a n t / p e t i t i o n e r .  

The s t a t e  renawed t h e  p l e a  o f f e r  a t  3 0  y e a r s  w/ 3 y e a r s  
as a minimum mandatory s a n t e n c e .  

Counsel  a d v i s e d  that  i f  t h e  p l e a  w e r e  n o t  a c c e p t e d  t h e  s t a t e  
would seek t h e  dea th  p e n a l t y .  

Such advice  i s  e r r o r  and  s h o u l d  have been  d e t e c t e d  by a 
lawyer  of c o u n s e l ' s  a l l e g e d  e x p e r i e n c e .  

3.701 F . R . C . P .  ( j )  p r o v i d e s  i n  p a r t ;  
"NO p l e a  of  g u i l t y  . . . s h a l l  b e  a c c e p t e d  by{-hhe c o u r t  
w i t h o u t  f i r s t  d e t e r m i n i n g . .  . t h e  c i r c u m s t a n c e s  surr- 
ounding t h e  p l e a  re f lec t  a f u l l  u n d e r s t a n d i n g  o f  t h e  
s i g n i f i c a n c e  of t h e  p l e a  and i t ' s  v o l u n t a r i n e s s " .  

A d d i t i o n a l l y  t h e  p e t i t i o n e r  r e q u e s t e d  t h a t  t r i a l  c o u n s e l  

withdraw from t h e  case because  of h i s  c o n f l i c t s  and q u e s t i o n  of mis 

d v i c e .  

P e t i t i o n e r  asserts t h a t  a n  e v i d e n t i a r y  h e a r i n g  w i l l  b r i n g  f o r t h  t h i s  

and  o t h e r  i s s u e s  r e g a r d i n g  i n e f f e c t i v e  a s s i s t a n c e .  I f  n o t  f o r  t h e  

e r r o n e o u s  advice of c o u n s e l  t h e  p e t i t i o n e r  would NOT have  p led . ,  

EADY V STATE 6 0 4  So 2d 559118 F Law Weeklv D-1623 

I t  would a p p e a r  tha t  t h e  s t a t e  would have t h i s  c o u r t  b e l i e v e  t h a t  counse l  

has a lesser du ty  t o  t h e  d e f e n d a n t  t h a n  t o  one who e n t e r s  a p l e a .  
I n  o r d e r  t o  o b t a i n  r e l i e f " c o u n s e 1 "  must  show t h a t  t h e r e  
i s  a r e a s o n a b l e  p r o b a b i l i t y  that  h e  would n o t  have p l e d  g u i l t y  

b u t  f o r  c o u n s e l ' s  e r r o n e o u s  a d v i c e " .  HILL V. LOCKHART , s u p r a  

Obvious ly  c o u n s e l  neve r  had t o  p l e a  !Ne i the r  c o u l d  h e  m i s a d v i s e  h i m s e l f  I 

The p e t i t i o n e r , h o w e v e r ,  asserts t h a t  h e  would have gone to  t r i a l  and had 

s ta ted  h i s  d e s i r e  t o  do so . , . t o  counse l .Coerc ion  and t h r e a t s  of t h e  d e a t h  

p e n a l t y  w e r e  t h e  factors  used t o  coerce t h e  p l e a .  
3 



. .. -.. - .. . . .. 

' .  

a -  . '  > 

Neither that standard nor the standard o f  Roykin v .  Ala- 

bama, 395 U.S .  238, 2 4 2  - 4 3 ,  89 S.Ct, 1709, 2 3  L,ed.2d 2 7 4  

( 1969  ) was met i n  t h e  present c a s e .  Florida Rules o f  Crimi- 

nal Procedure 3,17O(j) , A s  the c o u r t  in Boykin pointed out, 

a guilty plea is not just a confession but i s  i t s e l f  is a 

conviction. " Ignorancc, incomprehension, coercion, terror, 

inducements, stibtle or b l a t a n t  threats m i g h t  b e  a p e r f e c t  cover- 

u p  of unconstitutionality."~. 395 U , S .  a t  2 4 2  - 4 3 .  Therefore, 

a plea w h i c h  js a product of a defendant's incomprehension is 

v o i d .  E a d y ,  s u p r s ,  -- Mont l ;omery  v .  S t a t e ,  615 So.2d 2 2 6  ( 5 DCA ) .  

Such is t h e  c a s c  [ sub judice 1 a n d  exactly on a l l  f o u r s .  ( Fear, 

T o r - r o r ,  ifiduccmcnts, subtle o r  blatant threats, ctc. ) ,  C o u n -  

sc.1 informed petitioner that h e ,  counsel new of  the 15 years 

that the statc had offered petitioner but d o  to conflict: o f  

i n t e r e s t  in t h e  case t h e  15 years was no l o n g e r  available t o  

petit i o n e r  a n d  if pctitioner wish t o  p l e a d  t h e  o f f e r  was 30 

yoars with a 3 y e a r  minimum mandatory, a n d  i f  petitioner d i d  

n o t  a c c e p t  t h e  s t - a t e ' s  o f f e r  o f  30 years w i t h  a 3 year m i n i -  

m u m  mandatory the state w o u l d  up grade petitioner's charge 

from second degree murder to f i r s t  degree m u r d e r  w i t h  t h e  

state's right t o  seek the imposition o f  t h e  d e a t h  penalty. 

- R o b i n s o n  v .  S t a t c ,  373 So.2d 898 ( F l a .  1979 ) 

Lundqren v. S t a t e ,  -- 581 So.2d 206 ( 1 DCA 1991 ) 

Bell v .  State, 602 So.2d 693 ( 2 DCA 1992 ) 

Middleton v, State, 603 So,2d 4 6  ( I DCA 1992 ) 
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- Simmons v .  S t a t e ,  489 S o . 2 d  43, 44 ( 4 DCA 1986 ) 

M u s c h e t t e  v .  State, 609 So.2d 630 ( 4 DCA 1992 ) 

Perez v. State, 605 So,2d 1.63 ( 2 DCA 1992 ) 

Colon v. State, 586 So.2d 1305 ( 2 DCA 1991 

In fear, t h e  petitioner submitted and plead involuntarily 

as result. 

Showing h o w  a defendant was prejudiced or how t h e  c a s e  

would h a v e  turned out differently is usually a feat requiring 

extrasensory capabili-ties. 

We d o  not think i t  is a sufficient showing 
of lack of p r e j u d i c e  t h a t  a defendant can- 
not: prove in retrospect t h a t ,  had he been 
properly advised, he would not  have entered 
the p l e a .  Such a burden, involving s p e c u l a t i o n  
after the fact b y  the defendant, t h e  Rule 3.172 
or the case law requires. The question is whether 
the defendant has been p r e j u d i c e d  in f a c t  because 
t h e  r e q u i r e d  information w a s  erroneous. 

S i m m o n s  v. S t a t e ,  4 8 9  So.2d 4 3 ,  4 4  ( 4 D C A  1986 ) .  

2 . )  To demonstrate a r e a s o n a b l e  probability t h a t ,  b u t  for 

c o u n s e l ' s  e r r o r s  ( o v e r t  o m m i s s i o n s  ) ,  t h e  r e s u l t :  w o u l d  h a v e  

been different i s  a m i s l e a d i n g  proffer b y  t h e  state. 

T h e  petitioner, only need t o  s h o w  a likelihood of a dif- 

fcrent out come. Knight v. State, 3 9 4  So.2d 997 ( Fla. 1981 >.  
It i s  demonstrated i n  t h e  s t a t e s  respondent's Br ie f  at 

(II), c i t i n g  W o f f o r d  v .  W a i n w r i g h t ,  7 4 8  F . 2 d  1505 ,  1508 ( 11 

C i r .  1 9 8 4  > ;  and Walker v. C a l d w e l l ,  4 7 6  F . 2 d  213, 218 ( 5 Cir. 

11373 > .  
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3 .  The t r i a l  c o u r t  de t e rmined  t h e  p l e a  to  have  been f r e e l y  and 

v o l u n t a r i l y  e n t e r e d ,  I n  EDWARDS V GARRISON 529  F 2 d  1374, i t  
_I 

w a s  h e l d  t h a t  o r d i n a r i l y  a d e f e n d a n t  w i l l  n o t  b e  p e r m i t t e d  t o  deny 

t h e  s t a t e m e n t  a t  t i m e  of  e n t e r i n g  a p l e a ,  u n l e s s  he g i v e s  a reason-  

a b l e  e x p l a n a t i o n .  CRAWFORD V U . S .  519 F2d 347,350,brought  a b o u t  

t h e  r ecogn i ' t i on  t h a t  t h e r e  may be c o n f u s i o n  i n  t h e  mind of a d e f -  

e n d a n t ' s ( 6 t a t e m e n t )  , when a s k e d  a b o u t  a p lea . (SEE - EDWARDS a t  1377) 

The d e f e n d a n t / a p p e l l a n t s  s t a t e m e n t  shou ld  n o t  b e  h e l d  a s  a f a c t o r  t o  

deny t h e  wi thd rawa l  o f  t h e  plea  

e r r o n e o u s  a d v i c e  w a s  t h e  f a c t o r  

t o  answer i n  f e a r  o f  a p o s s i b l e  

584 So 2d 2 1 3  ( F l a  5 t h  DCA 1 9 9 1  

4. In WALTERS V. H A R R I S ,  4 6 0  F 2d 

- 

i n  t h e  case sub j u d i c e .  C o u n s e l ' s  

for which t h e  d e f e n d a n t  w a s  c o e r c e d  

d e a t h  p e n a l t y  s a n c t i o n .  C O R B I T T  V STWTE 

9 8 8  ( 4 t h  C I R  1 9 7 2 )  t h e  Four th  

C o u r t  of Appeals  h e l d  and r ecogn ized  as follows; 

Examinat ion o f  t h e  d e f e n d a n t  a l o n e  w i l l  n o t  a lways  
b r i n q  i n t o  t h e  open  a promise  t h a t  h a s  induced  h i s  g u i  

C i r c u i t  

t Y 
p l e a . - I t  i s  w e l l  known t h a t  a d e f e n d a n t  w i l l  sometimes deny 
t h e  p r e s e n c e  o r  e x i s t a n c e  of a b a r g a i n  t h a t . h a s  i n  f a c t  occu r -  
ed. ( C i t e s  Omit ted)  o u t  of fear t h a t  t h e  t r u t h f u l  r e s p o n s e  
would j e o p a r d i z e  the p l e a  ba rga in ' ' .  

5. Re ly ing  upon 3.171 (c) ( 2 )  F . R . C . P .  t h e  p e t i t i o n e r  asserts t h a t  

he  w a s  n o t  a d v i s e d  of " a l l  p e r t a i n e n t  m a t t e r s " D e f e n d a n t ' s  c o u n s e l  

had n o t  , i n  f a c t ,  performed o r  d i s c h a r g e d  his d u t y  t o  c l i e n t  i n  t h e  

case sub  j u d i c e  and t h e  p l e a  s h o u l d  b e  withdrawn . 

6 .  A knowing and v o l u n t a r y  p l e a  i s  under  mined by t h e  i n e f f e c t i v e  

a s s i s t a n c e  of c o u n s e l ,  because  t h e  p l e a  *I would n o t  r e p r e s e n t  a n  

i n f o r m a l  waiver o f  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s "  .BRADBURY V 

VAINWRIGHT,653 F 2d 1083 ,1087(5 th  CIR 19811, c i t e d  i n  ROGERS V.  

MAGGI0,714 F 2d 3 5 , 3 7  ( 5 t h  CIR 1 9 8 3 ) .  

The c o u r t  i n  BRADBURY f u r t h e r  s t a t e d ;  
"When a g u i l t y  p l e a  i s  e n t e r e d  i t  i s  de fende  c o u n s e l ' s  

d u t y  t o  ass i s t  a c t u a l l y  s u b s t a n t i a l l y ,  t h e  d e f e n d a n t  
whether  to  p l e a d  g u i l t y  and . .  t o  a s c e r t a i n  whether  t h e  p l e a  
i s  e n t e r e d  knowingly and v o l u n t a r i l y .  Counsel  m u s t  b e  f a m i l +  
i a r  w i t h  t h e  f a c t s  and t h e  l a w  i n  o r d e r  t o  a d v i s e  t h e  defend-  
a n t  m e a n i n g f u l l y  o f  t h e  o p t i o n s  a v a i l a b l e . .  . . .*' 
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7. The d i s t r i c t :  court, per curiam affirmed, the c o n v i c t i o n  and sentence 

i n  t h e  case sub j u d i c e  on t h e  authority of Novaton V. State,610 So.2d 726 ( F l a ,  

3d DCA 1992) .  Un l ike  NOVATON the p e t i t i o n e r i n  t h e  case a t  , b a r  d i d  n o t  

waive  t h e  double  j eopa rdy  issues a t  t h e  t i m e  of t h e  p l e a .  

-- 

F a c t u a l l y ,  the pet i t ionerwas  n o t  even aware of  double  j eopa rdy  i s s u e s  

as  c o u h s e l  had f a i l e d  to  a d v i s e  a c c o r d i n g l y .  

8. - Id. See  a l so  H E R R I N G  V.  ESTELLE,491 F.2d 1 2 5 , 1 2 8  ( 5 t h  C i r . 1 9 7 4 )  

("And\la lawyer  who is  n o t  f a m i l i a r  w i t h  t h e  f a c t s  and l a w  r e l e v a n t  

t o  h i s  c l i e n t ' s  case c a n n o t  m e e t  t h a t  r e q u i r e d  minimal l e v e l " ) .  

9. A ' d e f e n d a n t ' s  a l l e g a t i o n  t h a t  h i s  a t t o r n e y  m i s r e p r e s e n t e d  t h e  

consequences o f  a p l e a  c o n s t i t u t e s  a s u f f i c i e n t  i n e f f e c t i v e  a s s i s t a n c e  

of c o u n s e l  c l a i m ,  i f  t h e  d e f e n d a n t  a l s o  a l l e g e s  t h a t  t h e  g u i l t y  p l e a  

would n o t  have  been  e n t e r e d  b u t  f o r  h i s  a t t o r n e y ' s  advise.:)RAMSEY V. 

STATE, 408 So.2d 675 ( F l a .  1st DCA 1 9 9 0 ) ;  r e v .  den . ,  415 So.2d 1 3 6 1  

( F l a . 1 9 8 0 )  ; See:  McCOH V. STATE, 598 So.2d 1 6 9 ( F l a .  1st DCA 1 9 9 2 )  ; 

SHAFFNER V. STATE, 562 So. 2d 4 3 0 ( F l a .  1st DCA 1990); POPE V. STATE, 

56 Fla. 81,47 So. 4 8 7  ( 1 9 0 8 ) .  A s  no ted  by t h e  l a t e  Honorable  J u s t i c e  

Terrel l :  
Under o u r  fo rm o f  government a supreme v a l u e  
i s  a t t a c h e d  to  human l i f e .  The l a w  r i g h t l y  
p r e s c r i b e s  e x a c t i n g  and sometimes t e d i o u s  
r e q u i r e m e n t s  to  d e p r i v e  one  of i t .  There  is 
a sound r eason  and a p e r t i n e n t  h i s t o r y  beh ind  
a l l  t h e s e  r equ i r emen t s ,  and t h e  f a c t  t h a t  
one whose l i f e  s o c i e t y  is  e x a c t i n g  has corn- 
m i t t e d  a he inous  crime i n  no sense  w a r r a n t s  
any c o u r t  i n  o v e r - - l o o k i n g  t h e  l a w s  mandate. 
I f  it may b e  ove r looked  i n  one c a s e , i t  may 
b e  t h e  case to  windward i n  a n o t h e r ,  and t h e n  
i t  ceases t o  per form t h e  f u n c t i o n  f o r  which 
c r e a t e d .  

CASEV V. STATE, 1 1 6  F l a .  3, 1 5 6  So. 282 ,283(1934) ."A judge  s h o u l d  

b e  l i b e r a l  i n  tne e x e r c i s e  o f  his d i s c r e t i o n  and a l l o w  withdraw of 

a p l e a  o f  g u i l t y  where i t  i s  shown t h a t  t h e  p l e a  w a s  based  on a 

f a i l u r e  of communication o r  misunc'ierstandiiig of t h e  f a c t s " .  BROWN V. - 

S9ZITEr245 So.2d 41(Fla.l971) ;EADY V. STATE, 604 So.2d 559 (Fla.lst DCA 1992) 
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after m n d  (18 Fla. law Weekly D1623); BOYKIN V. ALABAMA, 395 U.S. 283, 

242-43, 89 S.Ct. 1709, 23 L.Ed. 2d 274 (1969) ; WSCHEZT V. STATE, 609 S0.2d 630 

(Fla. 4th DCA 1992); LUNDWEN V. STATE, 581 So.2d 206 I'Fla. 1st  DCA 1991); 

_mca3LE'II;IN V. STATE, 603 So.2d 46 (Fla. lst DCA 1992) .  

Ln the context r o w  presented before t h i s  homrable court the pet i t ioner  

prays for r e l i e f  i n  the speific request to be allowed to "withdraw h i s  plea" 

as it w a s  made involuntarily and without full and in te l l igent  understanding of 

the consequences that were p s s i b l y  to manifest as a result of h i s  entering 

the plea a t  the time it w a s  entered. 
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I11 

DOUBLE JEOPARDY 

I n  the case at bar the petitioner could not have been charged with the two 

counts of unlawful possession of a firearm while engaged in a criminal offense, 

because he was also charged with second degree murder with a firearm in case No.90-3133, 

and in case No. 89-46022 petitioner was charged with attempted first degree murder 

with a firearm, to do so violates the Double Jeopardy clause of the United State 

Constitution and the State Constitution.See CLEVELAND V. STATE, 587 So. 2d 1145; 

CRUZ V. STATE, 593 So.2d 312,313(Fla.3d DCA 1992); DAVIS V. STATE, 590 So.2d 496 

(Fla. 3d DCA 1991); McGAHEE V. STATE, 600 So.2d 9 (Fla. 3d DCA 1992); MULKEY V. STATE, 

602 So.2d 991 (Fla.3d DCA 1992); FOSTER V. STATE, 596 So.2d 1099(Fla,5th DCA 1992); 

, STATE V. McKINNON, 540 So.2d 111 

(Fla.1989); BROWN V. STATE, 617 So.2d 744 (F1a.lst DCA 1993) and STATE V. BROWN, 

19 Fla. Law Weekly S129 Supreme Court. Opinion filed March 17,1994. 

Petitioner never should have been charged with these charges, the fact that 
trial counsel failed to object o r  move for dismissal on the grounds of double jeopardy 

(re:underlying offense etc) this further supports the petitioner's position in the 

fore going ineffective assistance of counsel claim. 

The prohibition against double jeopardy applies where a defendant is charged 

twice for the same offense U.S.C.A. Amend (5),  HUDGINES V. WAINWRIGHT, 530 F. Supp. 
944. This i s  t o  stop the state from making repeated attempts to convict an individual 

for an alleged offense, thereby subjecting him t o  live in a continuing state of anxiety. 

It also gives the state an opportunity t o  rehearse its presentation of proof and 

increases the risk of an erroneous conviction for one or more of the offense charged. 

G W Y  V. CORBIN, 110 S . C t .  2084. 

In the case, sub judice, the petitioner was denied a fair impartial trial as 

a result of the use of this double jeopardy issue as man, pulative and coercive. 
(1),It increased the risk of conviction,(2) It increased the Guidlines Scoresheet 

total. ( 3 )  Violated bouble jeopardy clause and was use coercively by the state, with 
the manipulation of defense counsel's failure to note the issue and act, t o  intimidate 
and harass the petitioner to a state of anxiety and fear where upon he plea.(4) A s  

result of this abuse of discretion by the state and the proseatual misconduct the 
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petitioner is now serving a disproportionate sentence. (5) Guidlines totals 

would differ drasticdly. (6) Sentence would be less punitive. 

Wherefore, for the reasons herein stated and in light of the  law the 

petitioner should be allowed to withdraw his plea and the multiplicitous 

convictions and sentences must be vacated. 

10 



A P L E A  O F  GUILTY DOES 
NOT W A I V E  THE D O U B L E  
J E O P A R D Y  V I O L A T I O N  OF 
IMPOSING MULTIPLE PUN- 

O F F E N S E  , WHERE THE 
VIOLATION IS APPARENT 
O N  THE F A C E  OF THE R E C O R D .  

- ISHMENTS FOR THE S A M E  

The s t a t e  a r g u e s  t h a t  t h e  federal courts recognize 

o n l y  o n e  e x c e p t i o n  t o  the r u l e  that constitutional claims are 

w a i v e d  by a p l e a  o f  g u i l t y ,  namely, w h e n  the c l a i m  challenges 

the state's power t o  bring the c h a r g e .  Consequently, according 

t o  t h e  state, the o n l y  d o u b l e  jeopardy claim which could be 

raised after a g u i l t y  p l e a  i s  one involving a n  apparent s u c c e s s i v e  

p r o s e c u t i o n .  ( Respondent's Brief a t  1 2 - 1 6  1 .  T h e  case law, however, 

is to t h e  contrary. See u n i t e d  States I v .  Kaiser,893 F.2d 1300, 

1302 ( 11th C i r .  1 9 9 0  ) ;  -- U n i t e d  S t a t e s  v .  P o l l e n ,  I- 9 7 8  F.2d 7 8 ,  

8 4  ( 3 d  C i r .  1 9 9 2 ) ,  cert. d e n i e d ,  U . S .  -+ , 1 1 3  S.Ct.2332,124 

I,. E d .  2d 2 4 4  ( 1 9 9 3 )  . c f .  U n i t e d  S t a t e s  v. B ~ O C C  , 4 8 8  U. S .  5 6 3  I 109 
" _ _ _ _ ~ -  

I 

I t  i s  t r u e  that Menna v .  New York,423 U.S.G1,96 S . C t . 2 4 1 ,  -- --- 

46 L.Ed.2d 195(1975), n l a c k l e d g e  v .  Perry,417 U.S.21,94 S.Ct.2098, 

4 0  L.Ed.2d 628(1974),and -- S t a t e  v .  J o h n s o n , 4 8 3  - So.2d 4 2 0  (Fla.1986), 

i n v o l v e d  c l a i m s  challenging the government's r i g h t  to p r o s e c u t e  

t h c  c h a r g e .   o ow ever, the exception t o  the r u l e  b a r r i n g  challenges 

t o  ii c o n v i c t i o n  e n t e r e d  pursuant to a g u i l t y  p l e a  i s  b r o a d e r  than 

t h a t .  A s  stated in U n i t e d  States v .  B r o c e ,  " ( t ) h e r c  a r e  exceptions ..-- -- 11-- 

w h e r e  on t h e  f a c e  of the record .  the court had n o  power to e n t c r  



~ y o c e  i t s e l f  i n v o l v e d  t h e  d o u b l e  jeopardy p r o t e c t i o n  

< i q d  iiist.  m u  ' L t i p l c  p u n i s h m e n t s ,  a n d  i m p l i c i t l y  r e c o g n i z e d  t h a t  

w h e r e  ri v i o l c z t i o n  o f  t h a t  p r o t e c t i o n  j-s apparent from t h e  r e c o r d  

e x i : . t i n q  t o  t h e  t i m e  of t h e  p l e a ,  t h a t  v i o l a t i o n  c a n  h e  

c h d l l e n g c d  d e s p i t e  t h e  plea. I n  Rroce ,  t h e  C o u r t  f o u n d  t h e  

p a r t i c i i l a r  double j e o y ) a r d y  c l a i m  raised i n  t h a t  c a s e  t o  b e  b a r r e d .  

[ I o w e v e r ,  t h i s  w a s  -- n o t  b e c a u s c  t h e  double j e o p a r d y  claim w a s  o n e  

o f  m u l t i p l e  p u n i s h r n ~ n t ,  rather t h a n  o f  s u c c e s s i v e  p r o s e c u t i o n s .  

I t  w a s  b e c a u s e ,  u n l i k e  i n  B l a c k l e d g e  arid M e n n a , t h e  c l a i m  c o u l d  

' lo t  b c  p r o v e d  b y  r e l y i n g  o n  t h e  i n d i c t m e n t s  a n d  t h e  e x i s t i n y  

r e c o r d l a n d  r e q u i r e d  f u r t h e r  e v i d e n t i a r y  p r o c e e d i n g s . R r o c e , 4 0 8  U.S. 

;it 5 7 5 - 7 6 , 1 0 9  S.Ct.at 7 6 5 - 6 6 .  

T h c  r i g h t  t o  c h a l l e n g e  a n  a p p a r e n t  v i o l a t i o n  o f  t h e  

p r o h i b i t i ~ r i  a g a i n s t  m u l t i p l e  p u n i s h m e n t s  for t h e  5ame o f f e n s e  

. i m p o s e d  i n  a s i n g l e  p r o c e e d i n g  h a s  b e e n  specifically r e c o g n i z e d  

b y  t h e  f e d e r a l  a p p e l l a t e  c o u r t s .  See U n i t e d  S t a t e s  v .  K a i s e r ,  - 

8 9 3  F.2d 1 3 0 O I 1 3 0 2 ( 1 1 t h  C i r . 1 9 9 0 ) ;  --- U n i t e d  S t a t e s  v .  P o l l e n ,  

378 F.%d 7 8 , 8 4 ( 3 d  C i . r . 1 9 9 2 ) .  

--- 

I n  K i l i s ~ r ,  t h e  d e f e n d a n t  p l e a d e d  guilty to a f o u r  c o u n t  

t a x  i n d i c t m e n t .  H e  argued o n  appeal t h a t  t h e  i m p o s i t i o n  of  

c o n s e c u t i v e  s e n t e n c e s  v i o l a t e d  t h c  d o u b l e  j e o p a r d y  c l a u s e .  T h e  

E l e v e n t h  C i r c u i t  C o u r t  o f  Appeals i n i t i a l l y  h e l d  t h a t  t h e  c l a i m  

was waived b y  t-he q u i l t y  p l a a .  U n i t e d  S t a t e s  -~ v .  Kaiser_,1333 F.2d 

1 0 1 9  ( 1 1 t h  C i r .  1987).llowever, t h c  U n i t e d  States Supreme C o u r t  

v r l c a t e c l  t h a t  d c c i s i  i o n  a n d  r e m a n d e d  f o r  f u r t h e r  c o n s i d e r a t i o n  

i n  light of H r o c c .  Kaiser v .  U n i t e d  S t a t e s ,  4 8 3  U.5.1002,109 S . C t . .  

1 1 0 5 , 7 0 3  L.Ed.2d 1.70 (1989). Upon reconsideration, t h e  
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circuit court held that the guilty plea did not waive the right to raise the 

double jeopardy claim, because "(i)n contrast to Broce, the present case does not 

require this court t o  rely on evidence outside the guilty plea record to determine 

that Kaiser's punishment violated the Double Jeopardy Clause." Kaiser, 893 F.2d at 

1303. The circuit court specifically noted that the principles involved in Menna and 

Blackledge were equally applicable to "the third prong of double jeopardy protection, 

i.e., the protection against multiple punishments for the same offense." Kaiser, 893 

F.2d at 1302 n.2. In the court's words: 

We note that b o t h  Menna and Blackledge involved attempts by the 
government to bring a second prosecution against a defendant wao 
had already been convicted of the same offense. Thus, the language 
of those cases referred to a prohibition against a second prosecutio 
The instant case does not involve the double jeopardy protection 
against a second prosecution; rather, it involves the third prong 
of double jeopardy protection, i.e., the protection against 
multiple punishments for the same offense.* * *. However, the 
principle involved in Menna and Blackledge would seem to be equally 
applicable to this third prong of double jeopardy protection. 
Indeed Broce itself also involved the double jeopardy protection. 
against multiple punishments. 

Kaiser, 893 F.2d at 1302 n.2. 

The Third Circuit Court of Appeals came to the same conclusion in United States 

V. Pollen, 978 F.2d 78, 84 (3d Cir. 1992). A defendant who pleads guilty to a 

criminal charge may assert a claim of multiple punishment in violation of the 
double jeopardy clause, if the violation is apparent on the face of the record 
existing at the time of the plea. Kaiser; Pollen; cf. Broce. 

The state also suggests that this case involves no conflict with Kurtz V.State, 

564 So.2d 519 (Fla. 2d DCA 1990), because, as  the state correctly points out, the 

double jeopardy claim addressed in Kurtz was properly reserved for appeal, and the 

court was not faced with the problem of waiver. What Kurtz held was that a court 

could not enter an adjudication of guilt when it was barred by boudle jeopardy 
principles from impsoing a sentence. Kurtz at 521. However--as the Kurtz court 

recognized in citing Guardado V. State, 562 So.2d 696 (Fla. 3d DCA),review denied, 

576 So.2d 287 (Fla.1990), as contrary authority, Kurtz at 521--that holding was 

directly contrary to the view t h a t  while a plea does not preclude a double jeopardy 

challenge to multiple sentences, it does preclude such challenges to multiple 

convictions. Under the then-prevailing view that a plea does not waive a double 

jeopardy challenge to multiple sentences for the same offensa,e.g., Dukes V.State, 
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464 So.2d 582, 583 n.2 (Fla.2d DCA 1985);  Guardado, the specific holding of Kurtz, 

namely, that an adjudication of guilt cannot be entered when a sentence could not 

be imposed f o r  that offense, Kurtz at 521, necessarily implies that a plea does not 

waive a double jeopardy challenge to either the sentences or the convictions. This 

was the conclusion drawn from Kurtz by the Fourth District Court of Appeal in Arnold V. 
State, 578 So.2d 515 (Fla. 4th DCA 1991). 1 

A s  the district court of appeal's decision in this case recognizes, both Arnold 

and Kurtz are contrary to i t s  holding that 'la waiver of a Cleveland-violation with 

respect to multiple convitions takes place when the defendant voluntarily pleads guilty 

to the allegedly duplicitous charges in question." If Arnold and Kurtz are correct, 
and the legislature has not authorized courts to convict defendant's of offenses for 
which no sentence can be imposed, then it must follow that a successful challenge to 

multiplicitous sentences requires that the multiplicitous convictions be vacated 

as well. 

Finally,the state requests that this Court reconsider its holding in Cleveland 

V . ~ t a t e .  587 So.2d 1145 (Fla.1991). (Respondent's Brief at 20-23). The same argument 
that the state now makes was considered and unanimously rejected in Cleveland. That 

decision, which put an end to the "enormous confusion" that had previously characterized 

this area of the law, see-= 18 Fla. L. Weekly D1560 (Fla. 3d DCA 

July 6,1993) ,  has been relied upon in numerous cases since then, without giving rise 

to any apparent difficulty, and is consistent with this Court's recent pronouncements 

in this area . The state's request for reconsideration of Cleveland should be denied. 2 

A s  set forth at length in petitioner's brief, the patent Cleveland violation in 

this case was neither waivable nor affirmatively waived, because trial counsel fail 

below the norm of proessional standard by his failure to object to the "DOUBLE JEOPARDY" 

issue, and the multiplitous convictions and sentences must be vacated. 

'The Arnold decision has been cited by the Second District Court of Appeal, 
although in the successive prosecution context, f o r  the proposition that "(a) 
defendant does not waive an argument based on jeopardy, even if he has pled guilty." 
Watson V. State, 608 So.2d 512,513(Fla.2d DCA 1992). 

2See State V. Chapman, 18 Fla. L. Weekly S499 (Fla. Sept.23,1993) (1988 
amendment to section 775.021(4), Fla. Stat.,was only intended to limit the rule of 
lenity and overrule Sara wan V. State, 515 So.2d 161 (Fla.1987), and did not require 
overturning this Court's decision in Houser V. State, 474 So.2d 1193 (Fla.1985), 
Which recognized that although DWI manslaughter and vehicular homicide were two 
separate crimes, the legislature did not intentd t o  punish a single homicide 
under two different statutes). 
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' Before SCHWARTZ, C.J., and HUBBART and COPE, JJ. 

ON E40TION FOR CERTIFICATION 

PER CURIAM. 

W e  hereby c e r t i f y  to the Supreme C o u r t  that this case 

involves the sirme question, w h i c h  is of great p u b l i c  importance, 

as t h e  one involved in Novaton v .  State, 610 So. 2d 7 2 6  (Fla. 3d 

DCA 1992), review granted, 6 2 4  So. 2 6  2 6 7  (Fla. 1 9 9 3 ) :  

Does a defendant,  who knowingly entered  
i n t o  crl p l e a  agreement, thereby waive an 
otherwise viable double jeopardy claim. 
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